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Davih  C.  Price  v.  James  E.  Kelly. 

October  35,  1881. 

A  decree  in  a  patent  case  affirmed,  because  the  imperfect  state  of  the  rec- 
ord, and  the  lacli  of  models  and  drawings,  failed  to  present  the  case 
of  the  appellant,  on  whom  is  the  bnrden  of  proof. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Minnesota. 

J.  J.  Noah,  for  appellant. 

No  brief  filed  for  appellee. 

Waite,  C.  J. — This  case  is  very  imperfectly  presented.  No 
one  appears  for  the  appellee,  and  the  record  is  incomplete. 
The  bill  charges  the  fippellee  with  an  infringement  of  certain 
letters-patent  issued  to  and  owned  by  the  appellant.  The 
answer  attacks  the  validity  of  the  patent  and  denies  the  in- 
fringement. The  court  below,  without  passing  on  the  other 
questions,  held  there  was  no  infringement.  The  appellee  evi- 
dently claimed  under  a  patent  to  himself,  which,  with  the  ac- 
companying drawings  and  certain  models,  was  in  evidence. 
This  evidence  is  not  before  us.  Neither  the  patent  nor  the 
drawings  are  in  the  record,  and  the  models  have  uqt  been 
1  v8 
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brought  up.  Nor  have  we  been  able  to  find  anywhere  in  the 
record  a  satisfactory  description  of  the  structure  which  the 
appellee  uses.  The  burden  of  proving  the  infringement  is  on 
the  appellant.  The  necessary  proof  in  this  respect  has  not 
been  made,  and  the  decree  below  is  consequently  affirmed. 


Afmiimbd. 


Samuel  Strong  v.  Charles  F.  Willey. 

October  25,  1881. 

1.  Certain  decrees  of  the  Supreme 'Court  of  the  District  of  Columbia  on 

mere  questions  of  fact  aflBrmetl. 

2.  Semble  that  the  reference  of  the  matter  in  dispute,  in  a  chancery  suit, 

to  an  arbitrator,  is  a  waiver  of  tlie  objection  that  the  remedy  is  at 
law  and  not  in  equity. 

Appeals  from  the  Supreme  Court  of  the  District  of  Colum- 
bia. 

Nathaniel  Wilson,  for  appellant. 

S.  T.  Thomas  and  L.  G.  Hine,  for  appellee. 

Waite,  C.  J. — These  are  bills  of  review  to  correct  alleged 
errors  of  law  apparent  on  the  face  of  a  decree.  The  two  orig- 
inal suits  were  in  reality  but  one.  They  were  considered  and 
decided  together,  and  both  are  included  in  the  same  decree. 
They  relate  to  controversies  growing  out  of  a  single  contract 
between  the  parties.  The  nature  of  these  controversies  is 
fully  disclosed  in  the  pleadings.  The  case  of  the  appellee 
against  the  appellant  is  so  stated  as  to  admit  of  alternative 
relief.  The  object  of  the  appellee  evidently  was  to  have  the 
amount  due  him  ascertained,  and  to  preserve  his  securities. 
His  contract  called  for  payment  in  a  certain  class  of  orders  on 
the  Board  of  Public  "Works  of  the  District  of  Columbia ;  but 
if  for  any  cause  he  could  not  get  valid  orders,  or  if,  by  the 
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wrongful  acts  of  the  appellant,  the  payment  of  orders  actually 
drawn  was  refused  when  presented,  compensation  might  be 
decreed  to  him  in  money,  under  the  prayer  for  general  I'elief. 

In  the  progress  of  the  litigation  the  parties  agreed  to  refer 
all  the  matters  of  difl'erence  included  in  their  respective  bills 
to  the  arbitrament  of  William  B.  Webb,  whose  decision  was 
to  be  final  and  conclusive,  and  his  award  was  to  be  made  the 
basis  of  the  decree  of  the  court.  Pursuant  to  this  agreement 
the  reference  was  formally  ordered.  The  arbitrator,  after 
hearing,  decided  that  the  sum  of  $15,413.21  was  due  the  ap- 
pellee from  the  appellant.  To  this  award  the  appellant  filed 
in  court  certain  exceptions.  What  these  exceptions  were  does 
not  appear  from  the  record ;  but  it  does  appear  that  they  were 
overruled  and  a  decree  entered  against  the  appellant  for  the 
sum  named,  to  be  collected  by  execution,  as  at  law. 

It  is  now  contended  that  this  decree  is  erroneous  because 
(1)  it  does  not  dispose  of  the  issues  raised  by  the  pleadings, 
and  (2)  it  is  for  a  sum  in  excess  of  that  claimed  by  the  ap- 
pellee in  his  original  bill.  In  our  opinion  neither  of  these 
objections  is  good.  By  decreeing  the  payment  of  money 
the  court  has,  in  effect,  found  either  that  the  appellant  had  no 
fund  in  the  hands  of  the  District  authorities  on  which  he  could 
draw,  or  that  the  appellant,  by  his  improper  interference  to 
prevent  the -payment  of  the  orders  he  drew,  made  himself 
liable  personally  for  money. 

It  is  not  true  that  the  amount  of  the  decree  is  greater  than 
the  demand  of  the  appellee  in  his  original  bill,  if  the  orders 
theretofore  issued  to  him  were  not  paid.  He  expressly  aver- 
red in  the  original  bill  that  there  was  due  him  $27,670  under 
the  contract,  if  his  orders  were  not  paid ;  and  in  his  answer  to 
the  bill  of  the  appellant  the  amount  is  stated  to  be  $16,899.93. 
It  was  only  in  the  event  of  his  holding  the  orders  and  getting 
payment  thereon  that  the  balance  was  stated  at  a  less  sum. 

The  reference  of  the  matter  in  dispute  to  the  arbitrator, 
coupled  with  the  agreement  that  his  award  should  be  made 
the  basis  of  a  decree  in  the  suits,  is  clearly  a  waiver  of  the 
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objection  that  the  remedy  was  at  law  and  not  in  equity,  if  any 
such  objection  in  fact  existed,  which  we  are  by  no  means  in- 
clined to  admit. 

The  case  is  to  be  decided  upon  the  face  of  the  original  rec- 
ord, and  not  upon  the  averment  of  new  facts  in  the  bills  of 
review. 

The  decree  of  the  court  below  is  affirmed  in  each  case. 

Affirmed. 


The  Town  op  Roberts  v.  Matthew  Bollbs  and  M.  Shep- 

ard  bolles. 

Octoljer  25, 1881. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

A.  J.  Bell,  for  plaintift"  in  error. 

Paddock  ^  Ide,  for  defendants  in  error. 

Waite,  C.  J. — The  judgment  in  this  case  is  affirmed  on  the 
authority  of  Roberts  v.  Bolles,  101  U.  S.,  119,  which  we  see 
no  reason  for  reconsidering. 

Affirmed. 


Elijah  Smith,  receiver  of  the  Burlington  and  South- 
western Railway  Company,  v.  Warren  McCullouah 
et  al. 

] .  Under  the  rule  that  the  whole  of  an  instrument  should  be  construed 
together,  and  not  detached  parts,  a  clause  of  a  mortgage  conveying 
all  the  "property"  of  a  railroad,  the  word  "  property"  being  fol- 
lowed by  the  qualifying  phrase  "that  is  to  say,"  accompanied  bjj  a 
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detailed  description  of  specific  things,  such  as  enter  into  the  construc- 
tion of  a  raih'oad,  held  not  to  pass  county  bonds  previously  granted 
to  the  road  to  aid  in  its  construction. 
2.  A  receiver  has  no  power,  unless  authorized  by  the  court  appointing 
him,  to  contract  for  municipal  aid  in  order  to  complete  the  railroad. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 

P.  Henry  Smith,  L.  T.  Hatfield,  and  H  M.  Pollard,  for  ap- 
pellant. 

A.  W.  Mullins,  John  P.  Butler,  and  F.  M.  Cockrell,  for  appel- 
lees. 

Haulan,  J. — The  case  presented  on  this  appeal  is  an  out- 
growth of  a  suit  in  equity,  instituted  in  the  court  below,  for 
the  foreclosure  of  a  mortgage  executed  on  the  iirst  da}'  of 
April,  1872,  by  the  Burlington  and  Southwestern  Kailway 
Company,  to  the  Farmers'  Loan  and  Trust  Company,  to  secure 
the  payment  of  certain  bonds  issued  by  the  mortgagor  corpora- 
tion. A  decree  of  foreclosure  having  passed,  the  appellant,, 
who  was  receiver  in  that  suit,  tiled  his  petition  therein,  (to 
which  the  necessary  parties  defendant  were,  made,)  asserting 
his  right,  as  such  receiver,  to  certain  county  bonds,  or  their 
proceeds,  constituting  a  part  of  an  issue  of  $200,000  by  Sulli- 
van county,  Missouri,  in  payment  of  its  subscription,  made  in 
1871,  in  aid  of  the  construction  of  the  Linneus  Branch  of  the 
Burlington  and  Southwestern  Railway.  The  entire  issue  of 
county  bonds,  conformably  to  the  contract  of  subscription,  was 
originally  deposited  in  the  hands  of  the  appellee,  McCullough, 
as  trustee  for  the  county  and  the  railway  company,  with  au- 
thority to  deliver  them,  in  instalments  of  $40,000,  as  the  work 
of  construction  progressed.  By  the  terms  of  that  contract  the 
railway  company  was  entitled  to  receive  the  last  instalment 
when  the  branch  road  was  completed  and  paid  for  by  the  com- 
pany, with  the  iron  and  rolling-stock  thereon.  Prior  to  appel- 
lant's appointment  as  receiver  in  the  foreclosure  suit,  all  of  the 
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8200,000  of  bonds  had  been  delivered,  except  the  last  instal- 
ment of  $40,000,  which  the  railway  company  had  not  earned, 
and  which,  by  reason  of  its  insolvency,  it  had,  as  is  claimed, 
become  unable  to  earn. 

It  appears  from  the  transcript  before  us  that  sundry  creditors 
of  the  railway  company,  in  the  year  1874,  commenced  actions 
at  law  against  it  in  the  courts  of  the  State  to  recover  the 
amount  of  their  respective  claims.  They  sued  out  attach- 
ments, which  were  served  upon  McCullough,  the  custodian  of 
the  undelivei'ed  county  bonds,  and  he  was  summoned  in  each 
action  as  a  garnishee.  The  attaching  creditoi-s  subsequently, 
in  1876,  obtained  final  judgments  for  the  sale  of  the  bonds, 
and  for  the  application  of  the  proceeds  in  satisfaction  of  their 
respective  judgments.  In  some  of  the  cases  in  the  State 
courts  the  garnishee  proceedings  were  brought  to  a  conclusion 
the  day  before  appellant  filed  his  petition  in  the  foreclosure 
suit,  asserting  a  claim  to  the  bonds,  as  against  the  creditors  of 
the  railway  company.  And  it  may  be  remarked,  as  to  all  of 
those  actions,  that  appellant,  although  not  made  a  party  there- 
to, was  informed  of  the  proceedings  by  garnishment.  But  he 
did  not  appear  in  the  State  court,  although  the  order  designat- 
ing him  as  receiver  in  the  foreclosure  suit  authorized  him  "  to 
prosecute  and  defend  all  suits,  in  law  or  in  equity,  in  which 
the  interests  of  the  property  or  parties  were  involved." 

The  case  made  by  appellant  in  his  pleadings  and  proofs  pro- 
ceeds mainly  upon  these  grounds:  1.  That  the  mortgage  of 
the  railroad  company,  executed  April  1,  1872,  embraced  the 
bonds  in  question,  and  that  consequently  the  claims  of  the 
creditors  of  the  mortgagor  corporation  were  subordinate 
to  the  rights  of  the  mortgagee.  2.  That  after  the  railway 
company  had  forfeited  all  right  to  the  remaining  bonds  by 
reason  of  its  failure  to  complete  the  branch  road  within 
the  time  prescribed  by  the  contract  of  subscription,  he  made 
an  arrangement  with  the  County  Court  of  Sullivan  county, 
whereby,  in  consideration  of  the  completion  by  him  of  the 
branch  road,  he,  as  receiver,  became  entitled  to  the  $40,000  of 
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bonds  remaining  in  the  hands  of  McCullough.  3.  That  all  the 
proceedings  in  the  courts  of  the  State,  under  which  the  bonds 
were  sold,  were  without  validity  or  binding  force  as  against 
him. 

Waiving  any  inquiry  as  to  whether  such  property  as  that  in 
question  could  have  been  conveyed  by  mortgage  in  any  other 
way  than  that  of  estoppel  against  the  mortgagor,  we  will  con- 
sider whether  the  bonds  issued  by  Sullivan  county  are  em- 
braced, or  were  entitled  to  be  embraced,  by  the  mortgage  to 
the  Farmers'  Loan  and  Trust  Company.  That  question  is 
within  a  very  narrow  compass,  and  must  be  solved  bj'  ref- 
erence to  the  words  of  the  instrument,  and,  to  some  extent, 
by  a  consideration  of  the  circumstances  attending  its  execution. 

The  contention  of  the  appellant  is  that  the  bonds  in  ques- 
tion are  embraced  by  the  following  language,  describing  the 
premises  and  property  conveyed:  "All  the  present  and  in 
future  to  be  acquired  property  of,  or  in  any  manner  pertaining 
to,  the  Linneus  Branch  of  the  Burlington  and  Southwestern 
Railway  Company,  and  all  the  right,  title,  and  interest  and 
equity  of  redemption  therein,  whether  of  said  company  or  the 
stockholders  in  said  branch  or  leased  premises,  that  is  to  say, 
all  the  branch  railroad,  including  the  premises  leased  as  afore- 
said of  the  Lexington,  Lake  and  Gulf  Railroad  Company, 
now  made  and  to  be  constructed,  extending  from  the  main 
line  of  said  Burlington  and  Southwestern  Railway  at  or  near 
Unionville,  in  the  county  of  Putnam,  in  the  State  of  Missouri, 
by  way  of,  &c.,  including  the  right  of  way  therefor,  road-bed, 
superstructure,  iron,  ties,  chairs,  splices,  bolts,  nuts,  spikes,  and 
all  the  lands  and  depot  grounds,  station-houses,  depots,  via- 
ducts, bridges,  timber,  and  materials  and  property,  purchased 
or  to  be  purchased,  or  otherwise  acquired,  for  the  construction 
and  maintenance  of  said  branch  railroad,  and  all  the  engines, 
tenders,  cara,  and  machinery,  and  all  kinds  of  rolling-stock, 
now  owned  or  hereafter  purchased  by  said  party  of  the  first 
part  for  and  on  account  of  said  branch  railroad,  all  the  rev- 
enue and  income  of  said  Linneus  Branch,  and  all  the  rights, 
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privileges,  and  franchises  relating  tiiereto,  and  property  ac- 
quired by  virtue  thereof,  now  in  possession  or  hereafter  to  be 
acquired,  including  machine  shops,  tools,  implements,  and  per- 
sonal property  used  therein  or  along  the  line  of  said  branch 
railroad,  together  with  all  the  property  of  every  kind  acquired 
by  said  party  of  the  first  part  by' virtue  of  said  lease  of  said 
Lexington,  Lake  and  Gulf  Railroad,"  &c. 

It  is  quite  true,  as  argued  by  learned  counsel  for  appellant, 
that  the  word  "  property  "  is  sufficiently  broad  and  comprehen- 
sive to  include  every  kind  of  possession  or  right.  In  its  literal 
acceptation  it  might  include  such  rights,  whether  legal  or 
equitable,  absolute  or  contingent,  as  the  railway  company  ac- 
quired, under  or  by  virtue  of  the  subscription  made  by  Sulli- 
van county,  to  the  bonds  placed  in  the  hands  of  McCuUough. 
But  we  are  all  of  opinion  that  such  a  construction  of  the 
mortgage  is  not  imperatively  demanded  by  the  terms  em- 
ployed in  describing  the  property  mortgaged,  nor,  as  we 
think,  would  that  construction  be  consistent  with  the  intention 
of  the  parties.  Had  the  draughtsman  of  the  instrument 
stopped,  in  his  description  of  the  mortgaged  property,  with 
the  general  words,  "  all  the  present  and  in  future  to  be  ac- 
quired property  of,  or  in  any  manner  pertaining  to,  the  Lin- 
neus  Branch,  *  *  *  and  all  the  right,  title,  and  interest 
*  *  *  therein,"  there  would  be  more  force  in  the  posi- 
tion taken  by  the  appellant.  But  the  rules  established  for 
the  interpretation  of  written  instruments  will  not  justify  us  in 
detaching  these  general  words  from  those  of  an  explanatory 
character  which  immediately  follow  in  the  same  sentence. 
The  subsequent  phrase  "  that  is  to  say,"  followed  by  a  detailed 
description  of  the  ditterent  kinds  of  property  which  are  em- 
braced by  the  general  words  quoted,  indicates  that  the  mort- 
gage was  not  intended  to  embrace  every  conceivable  possession 
and  right  belonging  to  the  railway  company,  but  only  the  road 
and  its  adjuncts  and  appurtenances.  It  speciiies  different 
kinds  of  property,  some  of  which  would  enter  into  the  con- 
struction of  the  branch  road,  and  some  of  which  would  be 
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uecessarily  employed  in  its  maintenance  after  completion. 
The  "  rights,  privileges,  and  franchises "  mortgaged  were,  it 
seems  to  us,  only  such  as  had  direct  connection  with  the  man- 
agement and  operation  of  the  road  after  it  was  constructed 
and  put  in  use  as  a  public  highway.  There  was  no  purpose, 
we  think,  to  pass  to  the  mortgagee  any  interest  whatever  in 
municipal  subscriptions  which  had  been  previously  obtained 
and  accepted  by  the  company  for  the  purpose  of  raising  money 
to  build  the  road.  The  bonds  which  Sullivan  county  placed 
in  the  hands  of  McCullough  for  delivery  to  the  company  as 
the  work  progressed  were  certainly  more  valuable  and  could 
have  been  more  readily  utilized  for  purposes  of  construction 
than  a  like  number  of  bonds  issued  by  the  railway  company. 
We  ought  not  to  presume,  from  the  general  language  used, 
that  the  railwaj'^  company  intended  to  cripple  itself  in  the  use 
of  salable  municipal  securities  in  order  to  place  upon  the 
market  its  own  bonds  of  less  value.  Our  conclusion  is  that 
the  mortgage  was  not  intended  to  deprive  the  mortgagor  of 
the  privilege  of  using,  in  any  way  it  desired,  bonds  or  other 
securities  to  which  it  had  an  absolute  or  contingent  right,  and 
which  it  had  obtained  for  the  purpose  of  being  used  in  build- 
ing and  equipping  the  road. 

What  has  been  said  renders  it  unnecessary  to  consider  the 
claim  of  the  appellant,  based  upon  the  alleged  arrangement 
with  the  County  Court,  further  than  to  say  that  his  action  in 
that  regard  was  outside  of  his  functions  as  receiver.  Notwith- 
standing the  broad  terms  of  the  order  appointing  him,  we  are 
satisfied  that  the  court  had  no  purpose  to  appoint  him  receiver  of 
any  property  except  that  covered  by  the  mortgage.  He  was 
given  express  authority  to  borrow  the  sum  of  $200,000  upon 
receiver's  certificates  of  indebtedness,  to  be  expended  under  the 
directions  of  the  court,  or  of  a  special  master,  in  building,  com- 
pleting, and  equipping  the  unfinished  portion  of  the  Linneus 
Branch.  But  he  obtained  no  authority  from  the  court  appoint- 
ing him  to  contract  for  municipal  aid  in  the  construction  by 
him,  as  receiver,  of  the  unfinished  portion  of  the  branch  road. 
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His  action  in  that  regard  was  never  approved  or  ratified  by 
the  court  from  which  he  derived  his  authority.  He  can,  there- 
fore, take  nothing  by  his  unauthorized  contract  with  the  County 
Court. 

But  there  is  another  view,  of  some  force,  upon  this  branch  of 
the  case.  The  original  contract  of  subscription  by  the  county 
prescribed,  as  one  of  the  conditions  precedent  to  the  delivery 
of  the  bonds,  that  the  work  of  coustructiou  shall  have  been 
paid  for.  The  arrangement  which  the  receiver  made  with  the 
county  was,  by  its  terms,  subject  to  the  terms  and  conditions 
of  the  contract  of  subscription.  It  is  not,  therefore,  at  all  clear 
that  the  equities  of  the  case  are  with  the  receiver,  as  against 
the  judgment  creditors,  whose  debts  were  for  the  construction 
of  the  road. 

Nor,  in  view  of  the  construction  which  we  have  placed  upon 
the  mortgage,  is  it  at  all  essential,  on  this  appeal,  to  examine 
into  the  regularity  or  validity,  as  to  the  receiver,  of  the  pro- 
ceedings in  the  State  court.  If,  as  we  have  ruled,  the  mort- 
gage did  not  cover  the  bonds  in  question,  it  is  of  no  interest  to 
the  receiver,  in  this  case  and  upon  the  issues  made  by  him,  to 
inquire  whether  the  State  court  transcended  its  jurisdiction 
when,  in  the  actions  at  law  against  the  i-ailway  company,  it 
subjected  the  bonds  in  the  hands  of  the  trustee,  McCullough, 
to  the  demands  of  the  judgment  creditors  of  the  railway  com- 
pany. 

In  one  of  the  printed  briefs  before  us  some  argument  is  made 
to  show  that  the  county  of  Sullivan  has  been  injuriously  af- 
fected by  the  decree  in  the  Circuit  Court.  It  is  sufficient  to 
say  that  the  county  has  not  appealed  from  the  decree,  and  we 
need  not  ctmsider  any  of  the  suggestions  made  in  its  behalf. 

Perceiving  no  error  in  the  decree,  it  is  affirmed. 

Affirmed. 
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David   C.  Shanks,  executor  of  Joseph  H.  Johnston,  de- 
ceased, V.  John  A.  Klein  bt  al. 

1.  Eeal  estate  purchasetl  with  partnership  funds  for  partnership  purposes, 

though  the  title  be  talten  in  the  individual  name  of  one  or  both  part- 
ners, is  in  equity  treated  as  personal  property,  so  far  as  is  necessary 
to  pay  tlie  debts  of  the  partnership  and  to  adjust  the  equities  of  the 
copartnership. 

2.  For  this  purpose,  in  case  of  tlie  death  of  one  of  the  partners,  the  sur- 

vivor can  sell  real  estate  so  situated,  and,  thougli  he  cannot  convey 
the  legal  title  vj'hich  passed  to  the  heir  or  devisee  of  the  deceased  part- 
ner, his  sale  invests  the  purcliaser  with  the  equitable  ownership  of  the 
real  estate,  and  the  riglit  to  compel  a  conveyance  of  the  title  from  the 
heir  or  devisee  in  a  court  of  equity. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

W.  B.  Pittman  and  /.  Z.  George,  for  appellant. 

E.  D.  Clark,  for  appellees. 

Miller,  J. — ^This  is  a  bill  in  chancery  filed  by  John  A.  Klein 
and  many  others  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi  against  David  C.  Shanks,  the 
appellant,  as  executor  of  the  last  will  and  testament  of  Joseph 
H.  Johnston. 

The  substance  of  the  bill  is,  that  in  the  life-time  of  Johnston 
there  existed  between  him  and  Shepperd  Brown  a  partnership, 
the  style  of  which  was  Brown  &  Johnston ;  that  their  princi- 
pal place  of  business  was  at  Vicksburg,  in  the  State  of  Missis- 
sippi, where  they  had  a  banking-house ;  that  they  had  branches 
and  connections  with  other  men  in  business  at  other  places, 
among  which  was  New  Orleans ;  that  they  dealt  largely  in 
the  purchase  and  sale  of  real  estate,  of  which  they  had  a  large 
amount  in  value  on  hand  at  the  outbreak  of  the  recent  civil 
war ;  that  this  real  estate  was  in  different  parcels  and  locali- 
ties, and  was  bought  and  paid  for  by  partnership  money,  and 
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held  as  partnership  property  for  the  general  uses  of  the  part- 
nership business ;  that  early  in  the  war,  namely,  in  1863, 
Johnston  died  in  the  State  of  Virginia,  where  he  then  resided, 
and  left  a  will  by  which  all  his  property,  including  his  interest 
in  the  partnership,  became  vested  in  Shanks,  who  was  made 
the  executor  of  the  will. 

It  seems  that  both  Brown  and  Johnston  were  absent  from 
Mississippi  and  from  New  Orleans  during  the  war — the  one 
being  in  Virginia  and  the  other  in  Georgia.  Upon  the  cessa- 
tion of  hostilities,  Brown,  who  had  become  surviving  partner, 
returned  to  New  Orleans,  and  visited  Vieksburg  to  look  after 
the  business  of  the  iirm  of  Brown  &  Johnston,  and  the  other 
firms  with  which  that  was  connected.  He  found  that  suits  had 
been  commenced  against  him  as  surviving  partner  by  cred- 
itors of  the  firm,  and,  in  some  instances,  attachments  levied, 
and  became  satisfied  that  unless  he  adopted  some  mode  of 
disposing  of  the  property  of  these  partnerships,  and  applying 
the  proceeds  of  such  sale  to  the  payment  of  the  debts  in  their 
just  order,  the  whole  would  be  wasted,  or  a  few  active  cred- 
itors would  absorb  it  all.  Under  these  circumstances,  acting  by 
advice  of  counsel,  he  conveyed  all  the  property  of  the  firm  of 
Brown  &  Johnston  to  John  A.  Klein,  in  trust  for  the  creditors 
of  that  partnership,  with  remainder,  if  any,  for  the  use  of  the 
partners  and  their  heirs  or  devisees.  Klein  accepted  the  trust, 
and  sold  the  lands  and  paid  debts  with  them,  or  with  the  pro- 
ceeds of  sale,  as  directed  by  the  deed  of  trust. 

There  is  an  allegation  that  Shanks,  while  acting  as  executor 
of  the  will  of  Johnston,  about  the  time  the  deed  of  trust  was 
made  by  Brown  to  Klein,  had  an  interview  with  Brown,  and, 
being  fully  informed  of  the  condition  of  the  afi'airs  of  the  part- 
nership, expressed  his  approval  of  what  Brown  intended  to  do. 
This  is  denied  in  the  answer,  and  some  testimony  is  taken  on 
the  subject.  Other  questions  of  bad  faith  on  the  part  of  Brown 
are  raised.  But,  in  the  view  which  we  take  of  the  case,  the 
record  establishes  the  facts  that  Brown  acted  in  good  faith  ; 
that  the  best  that  could  be  done  was  done  for  the  creditors  of 
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the  partnership  of  Brown  &  Johnston,  and  for  those  interested 
in  the  property  of  the  firm. 

It  appears  that  after  all  this  property  had  been  sold  to  pur- 
chasers in  good  faith,  Shanks,  as  executor  of  Johnston's  will, 
instituted  in  the  Circuit  Court  in  which  this  bill  is  filed  actions 
of  ejectment  against  these  purchasers,  who  filed  this  bill  to 
enjoin  him  from  further  prosecuting  the  suits,  and  to  compel 
u  conveyance  from  him  of  the  legal  title  to  the  real  estate 
which  came  to  him  by  the  will  of  Johnston,  his  testator. 

Being  satisfied,  as  already  stated,  of  the  fairness  and  honesty 
of  the  proceedings  of  Brown  and  Klein  and  of  the  purchases 
from  them,  and  waiving  as  of  no  consequence,  in  regard  to 
the  principal  question  in  the  case,  the  allegation  of  Shanks's 
concurrence  in  or  ratification  of  Brown's  action,  there  remains 
the  question  of  law,  raised  by  the  counsel  on  the  part  of 
Shanks,  of  the  power  or  authority  of  Brown,  as  surviving  part- 
ner, to  bind  him  by  the  conveyance  to  Klein,  and  by  the  sales 
made  under  that  deed. 

There  is  no  doubt  that  in  the  present  case  all  the  real  estate 
which  is  the  subject  of  this  controversy  is  to  be  treated  as 
partnership  property,  bought  and  held  for  partnership  pur- 
poses, within  the  rule  of  equity  on  that  subject.  Nor  is  it  de- 
nied by  the  counsel  who  have  so  ably  argued  the  case  for  the 
appellant  that  the  creditors  of  the  partnership  had  an  equity 
superior  to  that  of  the  devisee  of  Johnston  to  have  their  debts 
paid  out  of  this  property.  Their  contention  is  that  this  right 
could  only  be  enforced  by  proceedings  in  a  court  of  justice, 
and  that  no  power  existed  in  Brown,  the  surviving  pai'tner,  to 
convey  the  legal  title  vested  in  Shanks  by  the  will  of  John- 
ston, nor  even  to  make  a  contract  for  the  sale  of  the  real  es- 
tate which  a  court  will  enf6rce  against  Shanks  as  the  holder 
of  the  legal  title. 

Counsel  for  appellees,  while  conceding  that  neither  the  deed 
of  Bi'own  to  Klein,  nor  of  Klein  to  his  vendees,  conveyed  the 
legal  title  of  the  undivided  moiety  which  was  originally  in 
Johnston,  maintain  that  Brown,  as  survi.ving  partner,  for  the 
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purpose  of  paying  the  debts  of  the  partnership,  had  power 
to  sell  and  transfer  the  equitable  interest  or  i-ight  of  the  part- 
nership, and  of  both  partners,  in  the  real  estate,  and  that  the 
trnst  deed  which  he  made  to  Klein  was  effectual  for  that  pur- 
pose ;  that  bj'  Klein's  sales  to  the  other  appellees  they  became 
invested  with  this  equitable  title,  and  with  the  right  to  compel 
a  conveyance  of  the  legal  title  from  Shanks. 

One  of  the  learned  counsel  for  appellant  concedes  that  at 
the  present  day  the  doctrine  of  the  English  Court  of  Chancer}- 
"  extends  to  the  treating  of  the  realty  as  personalty  for  all  pur- 
poses, and  gives  the  personal  representatives  of  the  deceased 
partner  the  land  as  personalty,  to  the  exclusion  of  the  heir," 
and  that  the  principle  has  "  acquired  a  firm  foothold  in  Eng- 
lish equity  jurisprudence  that  partnership  real  estate  was  in 
fact,  in  all  cases  and  to  all  intents  and  purposes,  personalty." 
He  denies  that  the  principle  has  been  carried  so  far  in  the 
courts  of  America,  and  asserts  the  extent  of  the  doctrine  to  be 
that  the  creditors  of  the  partnership  and  the  surviving  partner 
have  a  lien  on  the  real  estate  of  the  partnership  for  debts  due 
by  the  firm,  and  for  any  balance  found  due  to  either  partner 
on  a  final  settlement  of  the  partnership  transactions.  Insist- 
ing with  much  earnestness  that  the  right  of  the  surviving  part- 
ner, and  of  the  creditors  through  him,  is  no  more  than  a  lien, 
his  right  to  enforce  it  by  a  sale,  as  if  it  were  personal  property, 
is  denied,  and  the  necessity  of  a  resort  to  a  court  of  equity  to 
enforce  the  lien  is  insisted  on. 

We  think  the  error  which  lies  at  the  foundation  of  this  ar- 
gument is  in  the  assumption  that  the  equitable  right  of  the 
surviving  partner  and  the  creditors  is  nothing  but  a  lien. 

It  is  not  necessary  to  decide  here  that  it  is  not  a  lien  in  the 
strict  sense  of  that  word,  for  if  it  be  a  lien  in  any  sense  it  is 
also  something  more. 

It  is  an  equitable  right  accompanied  bi/  an  equitable  title.  It 
is  an  interest  in  the  property  which  equity  courts  will  recognize 
and  support.  What  is  that  right?  Not  only  that  the  court 
will,  when  necessary,  see  that  the  real  estate  so  situated  is  ap- 
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propriated  to  the  satisfaction  of  the  partnership  debts,  but  that 
for  that  purpose,  and  to  that  extent,  it  shall  be  treated  as  per- 
sonal property  of  the  partnership,  and,  like  other  personal  prop- 
erty, pass  under  the  control  of  the  surviving  partner.  This 
control  extends  to  the  right  to  sell  it,  or  so  much  of  it  as  may 
be  necessary  to  pay  the  partnership  debts,  or  f  o  satisfy  the  just 
claims  of  the  surviving  partner. 

It  is  beyond  question  that  such  is  the  doctrine  of  the  Eng- 
lish Court  of  Chancery,  as  stated  by  counsel  for  appellant. 
As  this  result  was  reached  in  that  court  without  the  aid  of  any 
statute,  it  is  authority  of  very  great  weight  in  the  inquiry  as  to 
the  true  equity  doctrine  on  the  subject. 

We  think,  also,  that  the  preponderance  of  authority  in  the 
American  courts  is  on  the  same  side  of  the  question. 

In  the  case  of  Dyer  v.  Clark,  5  Mete,  562,  that  eminent 
jurist.  Chief  Justice  Shaw,  of  the  Supreme  Court  of  Massachu- 
setts, while  using  the  word  lien  in  reference  to  the  rights  now 
in  controversy,  asks:  "What  are  the  true  equitable  rights  of 
the  partners,  as  resulting  from  their  presumed  intentions,  in 
such  real  estate?  Is  not  the  share  of  each  pledged  to  the 
other,  and  has  not  each  an  equitable  lien  on  the  estate,  re- 
quiring that  it  shall  be  held  and  appropriated,  first,  to  pay  the 
joint  debts,  then  to  repay  the  parties  who  advanced  the  capi- 
tal, before  it  shall  be  applied  to  the  separate  use  of  either  ? 
The  creditors  have  an  interest  indirectly  in  the  same  appropri- 
ation, not  because  they  have  any  hen,  legal  or  equitable,  upon 
the  property  itself,  but  on  the  equitable  principle  that  the  real 
estate  so  held  shall  be  deemed  to  constitute  a  part  of  the  fund 
from  which  their  debts  are  to  be  paid  before  it  can  be  legally 
or  honestly  diverted  to  the  private  use  of  the  parties.  Sup- 
pose this  trust  is  not  implied,  what  would  be  the  condition  of 
the  parties  ?  &c."  "  But  treating  it  as  a  trust  the  rights  of  all 
the  parties  will  be  preserved."  It  is  clear  that  in  the  view 
thus  announced  the  right  of  the  creditors  is  something  njore 
than  an  ordinary  lien. 

In  the  case  of  Uelmonico  v.  Delmonico,  2  Sandford's  Chan., 
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366,  where  the  precise  question  arose  which  we  have  in  the 
present  case,  the  vice-chancellor  held  that  "  Peter  A.  Delmon- 
ico,  as  the  surviving  partner,  became  entitled  to  the  Brooklyn 
farm,  and  as  between  himself  and  the  heir  of  John  he  had  an 
absolute  right  to  dispose  of  it,  for  the  payment  of  the  debts  of 
the  firm,  in  the  same  manner  as  if  it  had  been  personal  estate." 

In  so  deciding  he  followed  the  English  authorities,  and  cited 
Feredy  v.  Wightwick,  1  R.  &  Mylne,  45 ;  1  Mylne  &  Keen,  649, 
663;  Erown  v.  Brown,  3  Id.,  443;  Cookson  v.  Cookson,  8  Si- 
mons, 529;  Townshend  v.  Devaynes,  11  Simons,  498,  note. 

In  the  case  of  Andrews's  Heirs  v.  Brown's  Administrator, 
21  Ala.,  437,  the  Supreme  Court  said,  that  "inasmuch  as  the 
real  estate  is  considered  as  personal  for  the  purpose  of  paying 
the  debts  of  the  firm,  and  the  surviving  partner  is  charged 
with  the  duty  of  paying  these  debts,  it  must  of  necessity  follow 
that  he  has  the  right  in  equity  to  dispose  of  the  real  estate  for 
this  purpose;  for  it  would  never  do  to  charge  him  with  the 
duty  of  paying  the  debts  and  at  the  same  time  take  from  him 
the  means  of  doing  it.  Therefore,  although  he  cannot  by  his 
deed  pass  the  legal  title  which  descended  to  the  heir  of  the 
deceased  partner,  yet  as  the  heir  holds  the  title  in  trust  to  pay 
the  debts,  and  the  survivor  is  charged  with  this  duty,  his  deed 
will  convey  the  equity  to  the  purchaser,  and  through  it  he  may 
call  on  the  heir  for  the  legal  title  and  compel  him  to  convey  it." 

In  the  case  of  Dupuy  i\  Leavenworth,  17  Cal.,  262,  Chief 
Justice  Field,  in  the  name  of  the  court,  said :  "  In  the  view  of 
equity  it  is  immaterial  in  whose  name  the  legal  title  of  the  prop- 
erty stands,  whether  in  the  individual  name  of  the  copartner 
or  in  the  joint  names  of  all;  it  is  first  subject  to  the  payment 
of  the  partnership  debts,  and  is  then  to  be  distributed  among 
the  copartners  according  to  their  respective  rights.  The  pos- 
sessor of  the  legal  title  in  such  case  holds  the  property  in  trust 
for  the  purposes  of  the  copartnership.  Each  partner  has  an 
equitable  interest  in  the  property  until  such  purposes  are  ac- 
complished. Upon  dissolution  of  the  copartnership  by  the 
death  of  one  of  its  members,  the  surviving  partner,  who  is 
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charged  with  the  duty  of  paying  the  debts,  can  dispose  of  this 
equitable  interest,  and  the  purchaser  can  compel  the  heirs-at- 
law  of  the  deceased  partner  to  perfect  the  purchase  by  con- 
veyance of  the  legal  title." 

If  the  case  could  be  held  to  be  one  which  should  be  governed 
by  the  decisions  of  the  courts  of  Mississippi,  because  the  princi- 
ple is  to  be  regarded  as  a  rule  of  property,  which  we  neither 
admit  nor  deny,  the  result  would  still  be  the  same. 

In  one  of  the  earliest  cases  on  that  subject  in  the  High  Court 
of  Errors  and  Appeals  of  that  State',  (Markham  r.  Merritt,  7 
How.,  457,)  Chief  Justice  Sharkey,  in  delivering  the  opinion 
of  the  court,  concurs  in  the  general  doctrine  that  "  when  land 
is  held  by  a  firm,  and  is  essential  to  the  purposes  and  objects 
of  the  partnership,  then  it  is  regarded  as  a  part  of  the  joint 
stock,  and  will  be  regarded  in  equity  as  a  chattel."  A  careful 
examination  of  the  Mississippi  cases  cited  by  counsel  has  dis- 
closed nothing  in  contravention  of  this  doctrine,  nor  anything 
to  support  a  denial  of  the  authority  of  the  surviving  partner 
to  dispose  of  such  property  for  the  payment  of  the  debts  of  the 
partnership. 

We  are  of  opinion,  therefore,  that  the  purchasers  from  Klein 
acquired  the  equitable  title  of  the  real  estate  conveyed  to  him 
by  Brown ;  that  they  had  a  right  to  the  aid  of  a  court  of  chan- 
cery to  compel  Shanks  to  convey  the  legal  title  to  the  undivided 
half  of  the  land  vested  in  him  by  the  will  of  Johnson ;  and  the 
decree  of  the  Circuit  Court  to  that  eti'ect  is  affirmed. 

Affirmed. 


John  H.  Martin  v.  Luther  A.  Cole. 

October  31,  1881. 

The  contract  created  bj'  the  indorsement  in  blank  and  delivery  o£  a 
negotiable  note  is  not  an  implied  but  an  express  contract,  as  it  were 
at  sliort-hand.  some  of  the  terms  of  whicli  are  indeed  omitted,  but  by 
the  law  merchant  none  the  less  nnderstood. 
2  v3 
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2.  Aocoi'dingly,  parol  evidence  of  an  oral  agreement  alleged  to  have  been 
made  at  the  time  of  the  drawing  or  indorsing  of  a  bill  or  note  cannot, 
even  in  an  action  against  an  indorser  by  his  immediate  indorsee,  be 
permitted  ,to  vary,  qualify,  or  contradict  the  absolute  terms  of  the 
wi'itten  contract  created  by  indorsement. 

Errok  to  the  Supreme  Court  of  Colorado  Territory. 

H.  M.  Teller,  for  plaintiff  in  error. 

No  brief  filed  for  defendant  in  error. 

Matthews,  J. — This  cause  is  brought  into  this  court  by  a 
writ  of  error  to  the  Supreme  Court  of  the  Territory  of  Colo- 
rado. 

The  defendant  in  error  was  plaintiff  below,  and  brought  his 
action  of  assumpsit  against  the  plaintiff  in  error,  as  indorser  of 
a  promissory  note,  in  the  District  Court  of  the  first  judicial 
district  of  Colorado  Territory  for  the  county  of  Arrapahoe,  the 
plaintifi'  below  being  the  immediate  indorsee. 

A  copy  of  the  note  sued  on,  with  the  indorsements,  filed 
with  the  declaration,  is  as  follows: 
"$1,414.15.  Georgetown,  C.  T.,  July  17, 1868. 

"  On  or  before  eighteen  mouths  after  date  I  promise  to  pay 
to  John  H.  Martin,  or  order,  the  sum  of  fourteen  hundred  and 
fourteen  ^W  dollars,  for  value  received,  at  George  I.  Clark  & 
Co.'s  bank  at  Georgetown,  with  interest  at  the  rate  of  three 
per  cent,  per  month  from  date  until  paid. 

"  (Signed)  John  Webb." 

[Indorsed  on  back:]  "Pay  to  the  order  of  Luther  A.  Cole. 
Value  received. 

"(Signed)  John  H.  Martin." 

The  declaration,  besides  the  common  money  counts,  con- 
tained five  special  counts. 

In  the  first  of  them  it  is  averred  that  the  note  sued  on  being 
unpaid,  on  February  6, 1870,  the  plaintiff  instituted  suit  there- 
on against  the  maker,  at  the  first  term  of  the  court  in  the 
county  of  his  residence  after  the  maturity  thereof,  and  at  the 
same  term,  on  April  7,  1870,  recovered  judgment  thereon 
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against  him  for  $2,284,  together  with  costs ;  that  upon  said 
judgment  he  afterwards,  on  May  9, 1870,  caused  to  be  issued 
and  placed  in  the  hands  of  the  sheriff  an  execution,  which,  on 
June  6, 1870,  he  made  return  of,  showing  that  on  Maj'  9, 
1870,  he  had  levied  the  same  on  certain  mining  claims  of  the 
defendant,  which,  on  June  1,  1870,  he  had  sold  according  to 
law  for  the  sum  of  five  dollars,  besides  the  costs  of  the  suit, 
amounting  to  $45.75  ;  and  it  is  also  in  the  same  count  further 
averred  that  from  the  time  of  the  rendition  of  the  judgnTcnt 
against  Webb,  the  maker  of  the  note,  he  had  no  other  prop- 
erty, either  real  or  personal,  subject  to  execution,  out  of  which 
the  balance  of  the  judgment  or  any  part  of  it  could  have  been 
made,  and  that  the  keeping  of  the  execution  in  the  hands  of 
the  sheriflF  for  the  period  of  ninety  days  from  its  date,  or  the 
issuing  of  a  pluries.or  other  execution  to  collect  the  balance 
of  said  judgment,  would  have  been  wholly  unavailing.  There 
is  also  the  further  averment  in  the  same  count  that  the  plain- 
titi"  used  all  due  diligence  to  collect  said  note  from  the  maker. 

The  second  count  of  the  declaration  contains  the  averment 
that  "  at  the  time  the  said  note  became  due  and  payable,  and 
from  that  time  up  to  the  time  of  the  commencement  of  this  ■ 
suit,  and  up  to  the  present  tirne,  the  said  John  Webb  ever  has 
been,  and  still  is,  insolvent  and  unable  to  pay  said  note,  and 
that  the  institution  of  a  suit  against  the  said  John  Webb  at 
the  time  the  said  note  became  due,  or  at  any  time  from  the 
maturity  of  the  said  note  until  the  present  time,  would  have 
been,  and  was,  and  would  be,  entirely  unavailing,"  &c. 

These  averments  appear  to  have  been  made  with  a  view  to 
meet  the  requirements  of  sectioif  7  of  an  act  then  in  force,  of 
the  Territory  of  Colorado,  relating  to  bonds,  bills,  and  prom 
issory  notes,  which  is  referred  to  in  the  brief  of  one  of  the 
counsel  as  found  on  page  85  of  the  Eevised  Statutes  of  Colo- 
rado of  1868,  but  which,  in  disregard  of  the  rules  of  this  court, 
is  not  set  out,  either  in  the  record  of  the  case  or  the  brief  of 
counsel.  The  volume  referred  to  not  being  accessible,  we 
find  what  we  assume  to  be  a  republication  of  the  same  provis- 
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ion  in  the  General  Laws  of  the  State  of  Colorado,  published 
by  authority  in  the  year  1877.     It  is  as  follows : 

"  Section  7.  Every  assignor,  or  his  heirs,  executors,  or  admin- 
istrators, of  every  such  note,  bond,  bill,  or  other  instrument  in 
writing,  shall  be  liable  to  the  action  of  the  assignee  thereof,  or 
his  executors  or  administrators,  if  such  assignee  shall  have 
acted  with  diligence,  by  the  institution  and  prosecution  of  a 
suit  against  the  maker  of  such  assigned  note,  bond,  bill,  or 
other  instrument  of  writing,  or  against  his  heirs,  executors,  or 
administrators,  for  the  recovery  of  the  money  or  property  due 
thereon,  or  damages  in  lieu  thereof;  provided  that  if  the  in- 
stitution of  such  suit  would  have  been  unavailing,  or  if  the 
maker  had  absconded  or  left  the  State,  when  such  assigned 
note,  bond,  bill,  or  other  instrument  in  writing  became  due, 
such  assignee,  or  his  executors  or  administrators,  may  recover 
against  the  assignor,  or  against  his  executors  or  administrators, 
as  if  due  diligence  by  suit  had  been  used." 

The  plaintiff  in  error,  defendant  below,  in  addition  to  the 
general  issue,  filed  a  special  plea  to  the  first  and  second  counts 
of  the  declaration,  the  substance  of  which  is  as  follows: 

"And  the  said  defendant  avers  that  he  made  the  said  in- 
dorsement, when  it  was  so  made,  in  blank,  that  is  to  say,  by 
writing  his  name  across  the  back  of  said  promissory  note,  and 
that  he  made  said  indorsement  with  the  express  agreement  by 
and  between  him  and  the  said  plaintiff,  the  said  Luther  A. 
Cole,  that  the  said  indorsement  should  never  be  filled  up  so 
as  to  make  this  defendant  liable  in  any  manner  upon  the  said 
indorsement,  but  only  to  enable  the  said  plaintiff  to  sue  the 
said  note  in  his  own  name,  'if  suit  thereon  should  become 
necessary.  And  this  defendant  avers  that,  relying  upon  the 
assurance  of  the  said  plaintiff' that  his  indorsement  should  not 
be  tilled  up  so  as  to  render  him  liable  as  indorsee  thereon,  he 
signed  his  name  upon  the  back  of  said  note,  which  without 
said  assurance  he  would  not  have  done."' 

To  this  plea  there  was  a  general  demurrer,  which  was  sus- 
tained. 
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Afterwards,  on  June  6, 1874,  the  cause  was  submitted,  by 
consent  of  parties,  without  the  intervention  of  a  jury,  when 
the  court  found  the  issues  in  favor  of  the  plaintiff",  and  ren- 
dered judgment  against  the  defendant  fdr  $2,478.17,  damages 
and  costs. 

A  bill  of  exceptions  was  taken,  which  sets  out  all  the  evi- 
dence given  and  offered  in  the  trial  of  the  case.  From  that 
it  appears  that  the  defendant  below,  Martin,  being  on  the 
stand  as  a  witness  in  his  own  behalf,  was  asked  to  state  under 
what  circumstances  the  note  in  suit  was  transferred  by  him  to 
the  plaintiff'.  Cole.  Objection  being  interposed,  the  defendant 
then  stated  to  the  court  that  he  offered  to  prove  in  defense  a 
parol  promise  contemporaneous  with  the  indorsement  of  the 
note ;  that  he  proposed  to  prove  by  the  witness  that  the  parol 
agreement  set  forth  and  stated  in  the  defendant's  second  plea 
was  made  by  the  parties.  The  court  sustained  the  objection 
and  the  defendant  excepted. 

Thereupon  the  defendant  offered  to  prove  that,  at  the  time 
the  note  was  transferred  by  Martin  to  Cole,  it  was  expressly 
agreed  between  them  that  Martin  should  indorse  his  name  on 
the  note  in  blank  to  enable  Cole  to  collect  it  in  his  own  name, 
and  that  Cole  agreed  then,  in  consideration  of  what  he  had 
given  for  the  note,  that  he  (Martin)  was  never  to  be  called 
upon  as  indorser  or  guarantor  of  its  payment  in  the  event  he 
failed  to  collect  it  frotn  the  maker  of  the  note ;  to  which  offer 
an  objection,  interposed  b\'  the  plaintiff,  was  sustained,  and 
the  defendant  excepted. 

The  defendant  had  previously  testified  that  his  name  on  the 
back  of  the  note  was  written  by'  him,  but  that  the  words  "  Pay 
to  the  order  of  Luther  A.  Cole,  value  rec'd,"  were  not  written 
at  the  time  of  the  indorsement  and  delivery  of  the  note,  uor 
by  him  at  any  time. 

The  plaintiff'  below  read  in  evidence  the  depositions  of  Wil- 
liam L.  Campbell,  Levi  H.  Shepperd,  and  John  T.  Harris, 
tending  to  prove  the  insolvency  of  "Webb,  the  maker  of  the 
note,  at  and  after  its  maturity.     Objections  were  made  to  their 
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depositions  and  overruled ;  to  which  an  exception  was  taken. 
The  objections,  however,  do  not  appear  to  be  of  sufBcient  im- 
portance to  require  further  notice. 

The  plaintifi'  also  read  in  evidence  the  transcript  of  the 
record,  judgment,  and  proceedings  in  the  action  of  Luther  A. 
Cole  against  John  Webb,  the  maker  of  the  note,  together 
with  the  execution,  levy,  and  return,  being  the  same  referred 
to  in  the  first  count  of  the  declaration.  From  that  it  appears 
that  the  execution  was  issued  on  May  9,  1870,  returnable  in 
ninety  days  from  date,  and  actually  returned  on  June  7, 1870, 
showing  the  levy  and  sale  referred  to  in  the  pleadings. 

There  was  other  testimony,  also  tending  to  prove  the  insol- 
vency of  Webb,  the  maker  of  the  note,  at  and  after  its  matu- 
rity, and  at  the  time  of  the  bringing  of  this  action. 

An  appeal  was  taken  from  the  judgment  of  the  District 
Court  of  the  first  judicial  district  of  the  county  of  Arrapahoe 
to  the  Supreme  Court  of  Colorado  Territory,  in  which,  at  the 
February  Term,  1875,  errors  were  assigned,  and  the  judgment 
was  affirmed  in  that  court  on  March  28,  1876. 

To  reverse  that  judgment  is  the  object  of  the  present  writ  of 
error. 

The  agreement  set  out  and  relied  on  in  the  plea  was,  that 
"  the  said  indorsement  should  never  be  filled  up  so  as  to  make 
this  defendant  liable  in  any  manner  upon  the  said  indorsement, 
but  only  to  enable  the  said  plaintifi:'  to  sue  the  said  note  in  his 
own  name,  if  suit  thereon  should  become  necessary."  And  the 
defendant  averred  that  "  he,  relying  upon  the  assurance  of  the 
said  plaintifi'  that  his  indorsement  would  not  be  filled  up  so  as 
to  render  him  liable  as  indorser  thereon,  signed  his  name  upon 
the  back  of  said  note,  which  without  said  assurance  he  would 
not  have  done."  As  the  indorsement  in  blank,  admitted  by  the 
defendant  to  have  been  made  by  him,  without  being  tilled  up 
by  the  plaintiff  at  all,  rendered  him  liable  for  the  payment  of 
the  note,  as  an  indorser,  the  breach  by  the  plaintifi'  of  the  al- 
leged agreement  was  inconsequential,  and  could  not,  in  law, 
result  in  any  actionable  injury ;  for  filling  up  the  blank  indorse- 
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ment,  ia  the  manner  in  which  it  was  done,  neither  added  to 
nor  subtracted  from  the  liabilitj'  which  the  defendant  assumed 
by  merely  writing  his  name  on  the  back  of  the  note. 

The  defendant  below,  however,  further  offered  at  the  trial 
to  prove  that,  at  the  time  the  note  was  transferred  by  Martin 
to  Cole,  it  was  expressly  agreed  between  them  that  Martin 
should  indorse  his  name  on  the  note  in  blank,  to  enable  Cole 
to  collect  it  in  his  own  name,  and  that  Cole  agreed  then,  in 
consideration  of  what  he  had  given  for  the  note,  that  he  (Mar- 
tin) was  never  to  be  called  upOn  as  indorser  or  guarantor 
of  its  payment  in  the  event  he  failed  to  collect  it  from  the 
maker  of  the  note.  ISo  question  was  made  at  the  time,  nor 
has  been  raised  since,  as  to  the  admissibility  of  such  proof, 
under  a  plea  of  the  general  issue ;  and  waiving  any  objection 
on  that  account,  the  rejection  of  the  court  below  of  this  offer 
fairly  raises  the  issue  intended  to  have  been  made  by  the 
special  plea — whether  it  is  competent,  in  an  action  against  an 
indorser  by  his  immediate  indorsee,  upon  an  indorsement 
made  in  blank  of  a  negotiable  promissory  note,  to  prove,  as  a 
defense,  that  as  part  of  the  transaction  it  was  agreed  between 
the  parties,  but  not  in  writing,  that  it  should  merely  have  the 
legal  effect  of  an  indorsement  expressed  to  be  within  recourse. 

It  has  never  been  contended  that  such  a  defense,  based  on 
dealings  between  prior  parties,  could  be  maintained  to  defeat 
the  title  of  a  bona-fide  holder  for  value  of  negotiable  paper, 
acquired  before  maturity,  in  the  usual  course  of  business,  and 
without  notice;  for  the  protection  of  such  a  title  is  of  the 
essence  of  the  policy  of  the  law-merchant,  and  inheres  in  the 
very  definition  of  negotiability.  Hence,  in  that  case,  a  col- 
lateral but  contemporaneous  wi-itten  agreement  between  two 
prior  parties  to  a  bill  or  note  would  not  affect  its  validity  in 
the  hands  of  the  holder  more  than  if  the  agreement  were 
unwritten ;  whereas,  between  the  immediate  parties,  if  the 
agreement  relied  on  were  in  writing,  its  terms  would  fix  and 
determine  their  rights  and  obligations,  as  was  decided  by  this 
court  in  Davis?;.  Brown,. 94  U.  W.  E.,  527.     The  question  is 
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between  them  alone ;  and  is,  whether  the  same  effect  will  be 
given  to  such  an  agreement  not  reduced  to  writing. 

The  ground  of  decision  must  be  found  in  some  other  prin- 
ciple or  policy  of  the  law  than  that  which  protects  the  title  of 
a  remote  innocent  holder  of  negotiable  paper. 

Accordingly,  Mr.  Justice  Washington,  in  the  case  of  the 
Susquehanna  Bridge  and  Bank  Co.  v.  Evans,  4  Wash.,  480, 
after  admitting  proof  of  such  an  agreement,  in  an  action  by 
the  holder  of  a  promissory  note  against  his  immediate  indorser, 
said  in  Ms  charge  to  the  jury  : 

"  The  reasons  which  forbid  the  admission  of  parol  evidence 
to  alter  or  explain  written  agreements  and  other  instruments 
do  not  apply  to  those  contracts  implied  by  operation  of  law, 
such  as  that  which  the  law  implies  in  respect  to  the  indorser  of 
a  note  of  hand.  The  evidence  of  the  agreement  made  between 
the  plaintiffs  and  defendants,  whereby  the  latter  were  to  be 
discharged  on  the  happening  of  a  particular  event,  was  there- 
fore properly  admitted." 

It  is  upon  this  distinction  between  contracts,  express  and 
implied,  that  those  judicial  tribunals  have  proceeded,  in  which 
such  proof  is  held  to  be  admissible.  It  is  declared,  for  exam- 
ple, by  the  Supreme  Court  of  Pennsylvania,  in  the  case  of 
Koss  V.  Espy,  QQ  Penn.  St.,  483,  that  "  the  contract  of  indorse- 
ment is  one  implied  by  the  law  from  the  blank  indorsement,  and 
can  be  qualified  by  express  proof  of  a  different  agreement 
between  the  parties,  and  is  not  subject  to  the  rule  which 
excludes  the  proof  to  alter  or  vary  the  terms  of  an  express 
agreement." 

So  in  an  early  case  in  ISTew  Jersey  (Johnson  v.  Martinus, 
4  Plalst.,  144)  it  was  held  by  the  Supreme  Court  of  that  State 
that  parol  evidence  was  competent  to  overcome  the  implied 
contract  which  results  from  a  blank  indorsement,  on  the  ground 
that  such  indorsement  is  an  inchoate  or  imperfect  contract  and 
not  a  written  instrument,  nor  entitled  to  its  effect,  protection, 
or  immunity. 

This  case,  however,  was  expressly  oyerruled  by  the  same 
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court  iu  the  case  of  Chaddock  v.  Vanness,  35  N.  J.  Law  Rep., 
517,  ill  which  it  is  plainly  indicated  that  the  distinction  at- 
tempted to  be  made,  in  some  of  the  cases,  between  indorse- 
ments in  full  and  those  which  are  in  blank,  is  untenable. 

The  contract  created  by  the  indorsement  and  delivery  of  a 
negotiable  note,  even  between  the  immediate  parties  to  it,  is 
a  commercial  contract,  and  is  not,  in  any  proper  sense,  a  con- 
tract implied  by  the  law,  much  less  an  inchoate  or  imperfect 
contract.  It  is  an  express  contract,  and  is  in  writing,  some  of 
the  terms  of  which,  according  to  the  custom  of  merchants  and 
for  the  convenience  of  commerce,  are  usually  omitted,-  but 
not  the  less,  on  that  account,  perfectly  undei'stood.  All  its 
terms  are  certain,  fixed,  and  detinite,  and,  when  necessary, 
supplied  by  that  common  knowledge,  based  on  universal  cus- 
tom, which  has  made  it  both  safe  and  convenient  to  rest  the 
rights  and  obligations  of  parties  to  such  instruments  upon  an 
abbreviation.  So  that  the  mere  name  of  the  indorser,  signed 
upon  the  back  of  a  negotiable  instrument,  conveys  and  ex- 
presses his  meaning  and  intention  as  fully  and  completely  as 
if  he  had  written  out  the  customary  obligation  of  his  contract 
in  full. 

It  is  spoken  of  by  Wharton  (Law  of  Evidence,  &c.,  sec. 
1059)  as  a  contract  at  short-hand..  The  same  view  is  taken  iu 
Daniel  on  Negotiable  Instruments,  sec.  718,  where  the  author 
states,  as  a  resulting  conclusion  that  embodies  the  true  princi- 
ple applicable  to  the  subject,  that  ''in  an  action  by  immediate 
indorsee  against  an  indorser,  no  evidence  is  admissible  that 
would  not  be  admissible  in  a  suit  by  a  party  in  privity  with 
the  drawer,  against  him."  If  the  commercial  contract  of  in- 
dorsement is  treated  as  a  contract  in  writing,  this  conclusion 
is  undoubtedly  correct.  If  it  is  not,  we  have  the  anomaly  of 
applying  one  rule  between  maker  and  payee,  and  a  different 
one  between  payee  becoming  indorser  and  his  immediate 
indorsee,  without  any  difference  to  justify  it,  in  the  relation  of 
the  parties  to  each  other  in  the  two  cases. 

The  rule. is  tersely  stated  in  Benjamin's  Chalmer's  Digest  of 
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the  Law  of  Bills  of  Exchange,  &c.,  art.  56,  p.  63:  "The  con- 
tracts on  a  bill,  as  interpreted  by  the  law-merchant,  are  con- 
tracts in  writing.  Extrinsic  evidence  is  not  admissible*  to 
contradict  or  vary  their  eifect."  Citing  Abrey  v.  Crux,  5  L. 
E.  C.  P.,  37. 

The  rule  as  declared  by  Mr.  Justice  Washington  in  the  case 
cited  was  expressly  rejected  by  this  court  in  the  case  of  Bank 
of  the  United  States  v.  Dunn,  6  Pet.,  51,  one  distinct  ground 
of  its  opinion  being  that  parol  evidence  is  not  admissible  to 
vary  a  written  agreement,  citing  the  language  of  the  court  in 
Eenner  v.  The  Bank  of  Columbia,  9  "Wheat.,  587 :  "  For  there 
is  no  rule  of  law  better  settled,  or  more  salutary  in  its  appli- 
cation to  contracts,  than  that  which  precludes  the  admission  of 
parol  evidence  to  contradict  or  substantially  vary  the  legal  im- 
port of  a  written  agreement." 

The  authority  of  this  case  on  this  point  has  never  been" 
questioned  in  this  court,  the  explanation  and  qualification  in 
Davis  V.  Brown,  94  U.  S.,  423,  having  reference  only  to  the 
rule  as  to  the  competency  of  an  indorser  as  a  witness  to  im- 
peach the  validity  of  a  negotiable  instrument  to  which  he  is  a 
party.  In  the  ease  last  referred  to,  the  agreement  relied  on 
to  qualify  the  instrument  was  admitted  because  it  was  in 
writing  and  part  of  the  transaction. 

The  case  of  Bank  of  the  United  States  v.  Dunn,  supra,  is 
cited  as  an  authority  upon  the  point  in  Phillips  v.  Preston,  5 
How.  S.  C.  Rep.,  291,  "because,  in  an  action  on  a  note,  parol 
testimony  is  not  competent  to  vary  its  written  terms,  and 
probably  not  to  vary  a  blank  indorsement  by  the  payee  from 
what  the  law  imports." 

It  is  also  referred  to  in  terms  and  followed  in  the  case  of 
Brown  v.  Wiley,  20  How.  S.  C.  Rep.,  442.  In  delivering  the 
opinion  of  the  court  in  that  case,  Mr.  Justice  Grier  used  this 
language : 

"  When  the  operation  of  a  contract  is  clearly  settled  by 
general  principles  of  law,  it  is  taken  to  be  the  true  sense  of 
the  contracting  parties.     This  is  not  only  a  positive  rule  of  the 
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common  law,  but  it  is  a  general  principle  in  the  construction 
of  contracts.  Some  precedents  to  the  contrary  may  be  found 
in  some  of  our  States,  originating  in  hard  cases,  but  they  are 
generally  overruled  by  the  same  tribunals  from  which  they 
emanated,  on  experience  of  the  evil  consequences  flowing 
from  a  relaxation  of  the  rule.  There  is  no  ambiguity  arising 
in  this  case  which  needs  explanation.  By  the  face  of  the 
bill  the  owner  of  it  had  a  right  to  demand  acceptance  im- 
mediately, and  to  protest  it  for  non-acceptance.  The  proof  of 
a  parol  contract  that  it  should  not  be  presentable  till  a  dis- 
tant, uncertain,  or  undefined  period  tended  to  alter  and  vary 
in  a  very  material  degree  its  operation  and  effect.  (See 
Thompson  v.  Ketchum,  8  Johns.,  192.)" 

The  action  in  this  case,  it  is  true,  was  between  the  payee  and 
drawer  upon  a  bill  of  exchange ;  but  the  obligation  on  which 
it  was  founded,  that  the  drawer  would  pay,  in  the  event  of  non- 
acceptance  by  the  drawee,  notice  of  dishonor  and  protest,  is 
one  not  actually  expressed  in  terms  in  the  bill  itself,  but  im- 
ported by  construction  of  law,  as  constituting  the  operation 
and  effect  of  the  contract. 

In  the  case  of  Specht  v.  Howard,  16  Wall,  564,  Mr.  Justice 
Swayne,  delivering  the  opinion  of  the  court,  quotes  from  Par- 
sons on  Notes  and  Bills,  591,  that  "  It  is  a  firmly  settled  prin- 
ciple that  parol  evidence  of  an  oral  agreement  alleged  to  have 
been  made  at  the  time  of  the  drawing,  making,  or  indorsing 
of  a  bill  or  note  cannot  be  permitted  to  vary,  qualify,  or  con- 
tradict, to  add  to  or  substract  from  the  absolute  terms,  of  the 
written  contract." 

The  same  quotation  forms  part  of  the  opinion  in  the  case  of 
Forsythe  v.  Kimball,  91  U.  S.,  291,  with  the  addition,  that  in 
the  absence  of  fraud,  accident,  or  mistake  the  rule  is  the  same 
in  equity  as  at  law. 

The  same  principle,  upon  the  authority  of  these  cases,  was 
afiirmed  by  this  court  in  Brown  v.  Spofford,  95  U.  S.,  474,  and 
is  assumed  to  be  the  law  in  Cox  v.  National  Bank,  100  U.  S., 
713,  and  Brent's  Executors  v.  Bank  of  the  Metropolis,  1  Pet. ,  89. 
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In  view  of  this  line  of  decisions,  the  question,  as  it  arises  in 
this  case,  cannot  now  be  considered  an  open  one  in  this  court. 

It  coincides  with  the  rule  adopted  and  applied  in  most  of 
the  States,  but  the  cases  are  too  numerous  for  citation.  They 
will  be  found  collected,  however,  in  Bigelow's  Bills  and  l^otes, 
168;  Byles  on  Bills,  6th  Am.  ed.,  Sharswood's  note,  157;  1 
Daniel  on  I^egotiable  Instruments,  sees.  80,  717,  et  seq.;  2 
Wharton  on  Evidence,  sec.  1058  et  seq.;  Benjamin's  Chal- 
mer's  Digest  of  the  Law  of  Bills  of  Exchange,  art.  56,  p.  63. 

Of  course  there  are  many  distinctions  which,  upon  the  cir- 
cumstances of  cases,  determine  the  applicability  of  the  rule, 
and  classes  of  cases  which  form  apparent  exceptions  to  it.  It 
is  not  necessary  to  refer  to  them  here  further  than  to  say  that 
the  limitations  of  the  rule  are  perfectly  consistent  with  it,  and 
its  application  in  this,  as  in  other  proper  cases,  will  not  be  con- 
sidered as  encroaching  upon  them. 

The  opinion  of  the  Supreme  Court  of  Colorado  Territory, 
affirming  the  judgment  of  the  District  Court,  expressly  declines 
to  pass  upon  the  question  whether  the  evidence  showed  that 
the  property  of  Webb,  the  maker  of  the  note,  was  exhausted 
or  not,  because  no  exception  was  taken  to  the  finding  and  judg- 
ment of  the  court.  Our  attention  is  called  by  counsel  to  a 
stipulation,  filed  in  the  Supreme  Court  of  Colorado,  by  which 
the  omission  to  insert  the  exception  agreed  to  have  been  taken 
at  the  time,  in  the  bill  of  exceptions,  was  intended  to  be  cured ; 
which,  it  seems,  could  not  have  come  to  the  knowledge  of 
that  court.  But  the  consideration  of  the  exception  does  not 
avail  the  plaintiff  in  error.  The  record  shows  abundant  evi- 
dence to  sustain  the  finding  complained  of.  Even  if  the  point 
made  were  well  taken,  that  where,  under  the  statute  of  Colo- 
rado requiring  a  prosecution  of  the  maker  to  the  end  of  an 
execution,  it  is  necessary  that  the  execution  should  be  kept  in 
force  for  the  full  period  given  by  law  for  its  return,  in  order 
to  establish  due  diligence,  nevertheless,  in  the  present  record, 
there  is  shown,  in  our  opinion,  evidence  to  justify  a  finding  in 
favor  of  the  plaintifl'  below,  even  although  no  execution  had 
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been  issued  against  the  maker  of  the  note.  It  clearly  appears 
that  it  would  have  been  unavailing  on  account  of  his  insolv 
ency.  In  Wells  v.  Claflin,  92  U.  S.,  135,  under  a  statute  of 
Illinois  containing  a  provision  identical  with  that  in  the  Colo- 
rado statute,  from  which,  indeed,  the  latter  is  said,  to  have  been 
copied,  it  was  held  that  if  the  maker  of  the  note  was  insolvent, 
so  th:it  a  suit  against  him  would  be  unavailing,  the  failure  to 
institute  it  would  furnish  no  defense  to  the  indorser.  That,  in- 
deed, is  the  plain  language  of  the  law  itself. 

We  find  no  error  in  the  record,  and  the  judgment  will  be 

affirmed. 

Affirmed. 


The  City  of  Chicago  v.  William  C.  Tebbetts. 

October  31,  1881. 

1 .  A  piece  of  land  under  mortgage  Is  condemned  by  a  city  for  a  street.     A 

vonclier  foi-  the  amount  of  the  mortgage  is  given  the  mortgagor,  and 
by  him  assigned  to  tlie  mortgagee,  and  the  balance  of  the  assessment 
paid  to  tlie  mortgagor.  Delay  oecnrring  in  the  payment  of  part  of  tlie 
amount,  the  mortgagee  allows  the  city  to  talce  possession  of  the  land 
befoi-e  payment,  reserving  all  rights,  and  after  further  delay  forecloses 
tlie  mortgage,  becoming  the  purchaser,  and  then  brings  actions  of 
ejectment  against  the  city,  which  fail :  Held,  That  sucli  foi-eclosure 
and  condemnation  proceedings  did  not  extinguish  the  debt,  and  tliat 
a  bill  would  lie  against  the  city  to  collect  it. 

2.  The  city  should  also  be  charged  witli  interest  from  the  time  the  debt 

became  due. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

It  appears  from  the  record  that  the  city  took  actual  posses- 
sion of  the  land  condemned  on  June  1,  1869,  and  that  the 
lower  court  allowed  interest  from  January  1,  1870. 

William  C.  Goudy,  for  appellant. 

George  Payson  and  W.  B.  Wilson,  for  appellee. 
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Bradley,  J. — The  decree  in  this  case  must  be  affirmed. 
The  grounds  taken  by  the  appellant  for  resisting  payment  of 
the  ten  thousand  dollars -due  on  the  note  given  by  Bruner  to 
the  insurance  company,  and  secured  by  the  trust  deed  given 
to  Dr.  Boone,  are  quite  remarkable.     It  is  conceded  that  the 
land  embraced  in  the  deed  was  regularly  condemned  for  a 
street  in  1868,  and  assessed  at  |36,000,  without  any  deduction 
for  benetits ;  and  that  no  one  was  interested  in  it  except  Greg- 
ory, the  owner  of  the  fee,  and  Dr.  Boone,  as  trustee  for  the 
insurance  company,  who  held  two  deeds  of  trust  thereon  to 
secure  two  several  notes  for  money  loaned— one  for  |10,000, 
before  referred  to,  and  one  for  a  balance  of  $G,000.     On  the  22d 
of  March,  1869,  the  city  paid  Gregory,  the  owner  of  the  equity 
of  redemption,  his  proportion  of  the  award,  namely,  $20,000, 
and  on  the  14th  of  May  following  the  board  of  public  works 
of  the  city  gave  him  a  voucher  showing  the  amount  of  the 
award,  the  payment  made  to  him,  and  the  balance  still  due, 
namely,  |16,000,  being  the  amount  due  to  the  insurance  com- 
pany and  secured  by  the  deeds  of  trust.     This  voucher  Greg- 
ory indorsed  with  an  order  to  pay  the  said  balance  to  Dr. 
Boone  as  trustee  of  the  insurance  company  in  full  of  princi- 
pal due  said  company  for  lien  on  the  land,  and  delivered  the 
same  to  him.     Boone  thereupon  made  demand  on  the  city  for 
this  balance.     On  the  21st  of  May,  1869,  the  city  authorities 
gave  notice  that  the  assessments  had  been  collected,  and  that 
the  money  was  ready  in  the  hands  of  the  city  treasurer  to  be 
paid  over  to  the  parties  entitled ;  and  on  the  5th  of  June  they 
paid  to  Dr.  Boone,  the  trustee,  $6,000,  which  he  applied  to  the 
note  on  which  that  amount  was  due,  which  was  sufficient  to 
cancel  the  same.     The  balance  of  $10,000,  though  frequently 
demanded,  was  never  paid,  and  this  suit  was  brought  by  the 
appellee,  as  assignee  of  the  insurance  company,  to  recover  the 
money,  or  the  land. 

That  it  was  the  intent  of  the  parties  that  Gregory  should, 
and  that  they  supposed  he  did,  transfer  to  the  insurance  com- 
pany all  claim  to  the  balance  of  the  award  made  for  the  land 
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over  and  above  the  |20,000  received  by  himself  as  owner  of 
the  equity  of  redemption,  there  cannot  be  the  slightest  doubt- 
The  mortgagee  was  entitled  to  it,  and  it  was  the  owner's  duty 
to  make  the  assignment,  if  any  assignment  was  necessary; 
and  it  was,  in  fact,  made,  or  supposed  to  be  made,  by  the  in- 
dorsement of  the  voucher  to  the  trustee.  It  was  sufficiently 
made  to  invest  in  the  insurance  company,  or  its  trustee,  the 
entire  equitable  interest  in  the  money  and  in  such  security  for 
its  payment  as  yet  remained ;  and  it  was  manifestly  the  duty 
of  the  city  to  pay  it  accordingly. 

But,  notwithstanding  the  notice  to  that  eft'ect,  it  seems  that 
the  city  did  not,  at  the  time,  have  in  hand  the  requisite  funds  to 
pay  the  last  $10,000.  The  insurance  company,  however,  on  re- 
ceiving guaranties  from  other  parties  who  were  interested  in 
the  street  that  the  interest  should  be  paid  at  all  events,  (there 
being  some  doubt  whether  the  city  would  be  liable  for  inter- 
est,) consented  to  let  the  city  take  possession  and  go  on  with 
the  improvement ;  but  with  the  express  reservation  and  con- 
dition that  such  consent  was  not  to  be  a  waiver  or  abandon- 
ment of  any  right  against  the  debtor,  or  any  right  of  suit 
against  the  city  for  the  recovery  of  the  money,  or  the  land. 
This  indulgence  on  the  part  of  the  insurance  company  has 
been  the  prime  cause  of  all  the  trouble  experienced  by  it  and 
its  assignees — the  present  appellee — in  collecting  the  said 
$10,000.  It  is  "conceded  that  they  have  never  received  their 
money ;  that  the  city  has  the  land,  and  claims  the  right  to 
keep  it  for  the  purposes  of  the  street ;  that  the  assessed  value 
was  sufficient  to  pay  this  claim  over  and  above  what  was  due 
to  others;  and  that  the  insurance  company  was  entitled  to  the 
money  in  1869.  Payment,  however,  is  resisted,  so  far  as  we 
can  understand  the  defense,  on  the  ground  that  the  company, 
being  unable  to  get  its  money,  treated  the  land  as  still  subject 
to  its  claim,  and  directed  its  trustee  to  advertise  and  sell  the 
same  by  way  of  foreclosure,  and  bid  it  in  at  such  sale  for  the 
amount  of  the  demand.  This,  the  appellant  contends,  satis- 
fied the  debt.     But  the  city  still  claimed  the  land,  and  resisted 
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every  attempt  of  the  insurance  company  to  get  possession  of 
it.  Actions  of  ejectment  were  brought,-  but  were  strenuously 
defended,  and  the  company  was  forced  to  abandon  them.  The 
counsel  for  the  city  contended  then,  as  they  contend  now,  that 
by  virtue  of  the  condemnation  proceedings  all  interests  and 
titles  in  the  land  were  condemned,  as  well  that  of  the  trustee 
under  the  trust  deeds  as  that  of  the  owner  of  the  fee.  Hence 
their  argument,,  on  this  branch  of  the  case,  is  that  the  proceed- 
ings for  foreclosing  the  trust  deed  were  illusory  and  vain. 
Therefore  the  insurance  company  acquired  no  title  by  the 
foreclosure  and  sale,  and  its  assignee,  the  appellee,  has  none. 

It  is  thus  supposed  to  be  conclusively  reasoned  out,  upon 
the  soundest  principles  of  logic,  first,  that  the  debt  is  satisfied 
by  the  foreclosure  and  purchase  of  the  land,  and  secondly, 
that  all  claim  to  the  land  was  extinguished  by  the  proceedings 
for  condemnation.  If  this  argument  is  sound  the  appellee  cer- 
tainly has  not  a  particle  of  ground  to  stand  on.  His  debt  is 
gone  because  he  has  got  the  security,  and  the  security  is  gone 
because  it  was  taken  for  the  street;  and  yet  the  insurance 
company,  or  its  assignee,  has  not  received  a  cent  of  money, 
nor  any  other  consideration  whatever. 

When  by  a  train  of  abstract  reasoning  we  are  brought  to 
an  absurd  conclusion,  it  behooves  us  carefully  to  reconsider 
the  steps  by  which  we  have  been  led  up  to  it.  If  the  last  con- 
clusion of  the  appellant  ■  is  well  founded,  namely,  that  there 
was  nothing  left  for  the  deed  of  trust  to  operate  upon,  and 
that  the  proceedings  in  foreclosure  were  indeed  illusory  and 
vain,  the  first  conclusion,  that  the  debt  was  satisfied  by  the 
form  of  sale  which  was  gone  through  in  such  proceedings, 
could  not  have  been  true. 

It  is  admitted  on  all  hands  that  the  proceedings  for  con- 
demning the  land  for  a  street  were  duly  and  properly  pursued, 
and  that  the  insurance  company  waived  its  right  to  oppose  the 
taking  possession  thereof  by  the  city  before  payment  of  the 
assessment.  The  courts  were  probably  right  in  holding,  in 
the  actions  of  ejectment  which  have  been  referred  to,  that  the 


1881.]  City  of  Chicago  ii.  Tebbetts.  S3 


Opinion  of  the  court. 


city  could  not  be  dispossessed.  But  as  the  insurance  company, 
when  permitting  the  possession  to  be  taken,  reserved  all  its 
rights  for  the  recovery  of  the  money  yet  due,  and  as  it  is 
conceded  that  the  city  has  not  paid  that  money,  it  is  surely 
against  good  conscience  and  every  principle  of  equity  to  refuse 
to  pay  it. 

"We  think,  therefore,  that  the  insurance  company,"  or  its 
assignee,  standing  in  the  position  of  mortgagee  of  the  land, 
or,  which  is  the  same  thing,  as  cestui  que  trust  under  the  trust 
deed,  and  afterwards  as  assignee  of  the  balance  due  on  the 
award,  had  a  clear  ground  of  equity  for  tiling  the  bill  in  this 
cause,  and  is  entitled  to  a  decree. 

The  question  of  interest  has  been  largely  discussed  by  coun- 
sel ;  but  in  our  view  of  the  matter  it  needs  but  little  considera- 
tion. It  has  been  the  express  statute  law  of  Illinois,  at  least 
ever  since  1845,  that  interest  at  the  rate  of  six  per  cent,  per 
annum  shall  be  allowed  "  on  money  withheld  by  an  unreason- 
able and  vexatious  delay  of  payment."  We  have  no  hesita- 
tion in  declarii)g  that  this  is  such  a  case.  It  is  now  more  than 
twelve  years  since  the  property  was  condemned.  The  money 
has  been  due  and  ought  to  have  been  paid  long  ago.  It  was 
the  duty  of  the  city  to  provide  for  its  payment.  Instead  of 
that  it  has  litigated  and  contested  the  demand  year  after  year, 
and  in  court  after  court. 

It  is  unnecessary  to  make  a  minute  examination  of  the 
statute  law  for  ascertaining  the  days  and  times  when,  in  the 
due  course  of  proceeding,  the  money  might  have  been  collect- 
ed from  the  owners  of  property  beneiited  by  the  street.  It  is 
manifest  that  it  might  have  been  collected  long  before  the 
commencement  of  this  suit.  But  a  party  guilty  of  unreason- 
able and  vexatious  delay  in  making  payment  of  a  just  claim 
cannot  be  relieved  by  offering  to  pay  interest  from  the  time 
when  the  delay  began  to  be  unreasonable  and  vexatious.  If 
he  is  guilty  of  such  delay  he  is  chargeable  with  interest  on  the 
debt  from  the  time  it  became  due  as  upon  other  debts  enu- 
3 
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merated  in  the  law.   We  see  nothing  to  criticise  in  the  amonnt 
of  interest  allowed  by  the  court  below. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


The  Baltimore  and  Ohio  Railroad  Company  v.  Georsb 
W.  KooNTz,  administrator  of  William  A.  Weight- 
man,  deceased;  Same  v.  Monroe  Funkhouse,  adminis- 
trator of  Charles  L.  ]!nobl,  deceased;  and  Same  v. 
Monroe  Funkhouse,  administrator  of  Reuben  E.  Ham- 
mon,  deceased. 

October  31,  1881. 

1 .  A  corporation  of  one  State  by  carrying  on  business  in  another  State, 

e.  gr.,  by  leasing  the  property  and  franchi.<!es  of  a  corporation  of  that 
other  State,  does  not  tliereby  become  a  citizen  of  tliat  other  State. 

2.  Tlierefore  a  Maryland  railroad  company  which  leases  and  operates  the 

property  of  a  Virginia  railroad  company  does  not  thereby  become  a 
citizen  of  Virginia,  or  lose  its  riglit  to  a  removal  of  the  cause  when 
sued  in  a  Virginia  State  court. 

3.  In  a  removal  cause  the  jurisdiction  of  the  Federal  court  attaclies  as 

soon  as  it  becomes  the  duty  of  the  State  court  to  proceed  no  further ; 
and  the  entry  of  the  record  in  the  Fedei'al  court  is  necessarj'  simply 
to  enable  that  court  to  proceed  witli  tlie  cause,  but  not  for  the  ti-ans- 
fer  of  jurisdiction. 

4.  If  the  party  petitioning  for  a  removal  is  kept  in  the  State  court  against 

his  will  and  forced  into  a  trial,  lie  may  remain  in  the  State  court, 
cany  his  case  up  regularly  until  he  obtains  a  reversal  of  the  judg- 
ment and  an  order  for  the  allowance  of  the  removal,  and  then  enter 
liis  case  in  the  Federal  court,  notwithstanding  the  fact  that,  pending 
these  proceedings,  the  first  term  of  tlie  Federal  court  after  the  filing 
of  the  petition  for  removal  had  elapsed,  and  the  party  petitioning  for 
removal  had  not  filed  his  copy  of  the  record  at  that  terra. 

Error  to  the  Supreme  Court  of  Appeals  of  the  State  of 
Virginia. 

Huffk   W.  Sheffey,  John  K.  ■  Cowen,  and  K  J.  D,  Cross,  for 
plaintiff  in  erroi'. 

Moses  Walton  and  J.  R.  Tucker,  for  defendants  in  error. 
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•Waite,  C.  J. — These  cases  are  substantially  alike,  and  pre- 
sent the  following  facts : 

The  Baltimore  and  Ohio  Railroad  Company  was  incor- 
porated by  the  Slate  of  Maryland  on  the  28th  of  February, 
1827,  to  build  and  operate  a  railroad  from  Baltimore,  in 
Maryland,  to  some  suitable  point  on  the  Ohio  River.  By  the 
terms  of  the  charter  the  annual  elections  of  directors  were  to 
be  held  in  Baltimore.  On  the  2d  of- March  following  the  State 
of  Virginia  granted  the  company  the  same  rights  and  privi- 
leges in  Virginia  that  had  been  granted  to  it  in  Maryland,  ex- 
cept that  no  lateral  road  could  be  built  in  Virginia  without 
the  consent  of  the  Legislature,  and  the  road  was  not  to  strike 
the  Ohio  at  a  point  lower  than  the  mouth  of  the  Little  Kana- 
wha. Under  this  authority  from  the  two  States  a  road  was 
built  from  Baltimore  to  Wheeling,  in  Virginia.  When  the 
State  of  West  Virginia  was  formed  it  took  from  Virginia  all 
the  territory  occupied  by  the  road  in  that  State,  and  from  that 
time  no  part  of  the  original  line  has  been  within  the  present 
State  of  Virginia. 

On  the  20th  of  August,  1873,  the  Baltimore  and  Ohio  Com- 
pany took  a  lease  from  the  Washington  City,  Virginia  Mid- 
land and  Great  Southern  Railroad  Company,  a  Virginia  cor- 
poration, of  all  the  railroad  of  the  last-named  company  lying 
between  Strasburg  and  Harrisonburg,  in  Virginia.  Under 
this  lease  the  Baltimore  and  Ohio  Company  took  the  exclusive 
possession  of.  and  operated  the  leased  property,  using  for  that 
purpose  the  powers  and  franchises  of  the  Virginia  corporation. 
While  so  operating  the  leased  road  an  accident  happened  to 
one  of  the  passenger  trains,  by  which  the  several,  persons 
whose  administrators  are  defendants  in  error  in  these  cases 
lost  their  lives.  These  suits  were  brought  in  a  State  court  of 
Virginia,  under  a-  statute  of  that  State,  to  recover  damages  for 
the  deaths  of  the  persons  named  by  the  alleged  wrongful  acts 
of  the  company.  Each  of  the  administrators  suing  was  a  citi- 
zen of  Virginia. 

On  the  2d  of  September,  1876,  which  is  conceded  to  have 
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been  ill  time,  the  company  filed  its  petitions  in  the  State 
court  for  the  removal  of  the  cases  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Virginia,  the  proper 
district,  on  the  ground  that  the  company  was  a  citizen  of 
Maryland  and  the  several  plaintiffs  citizens  of  Virginia.  The 
plaintiffs  answered  the  petition  in  each  case,  denying  that  the 
company  was  a  citizen  of  Maryland,  and  claiming  that  for  all 
the  purposes  of  these  suits  it  was  a  citizen  of  Virginia.  After 
hearing,  the  State  court  refused  to  recognize  the  removiflj, 
because,  as  was  held,  by  leasing  and  operating  the  road  of  the 
Virginia  corporation  under  the  "Virginia  charter  the  company 
became,  for  all  the  purposes  of  that  business,  a  citizen  of  Vir- 
ginia. To  this  ruling  exceptions  were  taken  in  due  form  and 
made  part  of  the  several  records. 

It  nowhere  appears  that  copies  of  the  records  in  the  State 
court  have  ever  been  entered  in  the  Circuit  Court,  but  on  the 
19th  of  December,  1876,  the  company  asked  and  obtained  from 
the  State  court  leave  to  plead,  and  in  due  time  thereafter  pleas 
of  not  guilty  were  put  in.  One  case  was  tried  in  the  State 
court  on  the  6th  of  April,  1877 ;  another  on  the  10th  of  April, 
1878,  and  the  other  on  the  9th  of  December  afterwards. 
Judgment  was  given  in  each  case  for  the  plaintiff.  The  com- 
pany was  represented  at  the  trials,  and  exceptions  of  various 
kinds  were  ta;ken.  The  causes  were  all  carried  to  the  Supreme 
Court  of  Appeals  of  the  State,  where  the  judgments  were  af- 
firmed. The  records  show  distinctly  that  errors  were  assigned 
on  the  rulings  upon  the  petitions  for  removal,  and  that  the 
decision  was  adverse  to  the  company.  The  cases  are  now 
here  on  writs  of  error  to  the  Supreme  Court  of  Appeals,  and 
the  questions  presented  for  our  consideration  are:  1.  Whether 
a  case  for  removal  was  made  by  the  company;  and  2.  If  it 
was,  whether,  as  it  does  not  appear  affirmatively  that  copies 
of  the  records  have  been  entered  in  the  Circuit  Court,  the 
company  has  lost  its  right  to  have  the  judgments  reversed  for 
the  original  errors  in  that  behalf? 

The  Court  of  Appeals  in  Virginia  held,  as  early  as  1855,  in 
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the  case  of  the  Baltimore  and  Ohio  R.  E.  Co.  v.  Gallahue's 
Administrator,  12  Gratt.,  655,  that  the  Baltimore  and  Ohio 
Company  could  be  sued  in  Virginia,  and  in  the  course  of  the 
opinion  said  that  the  effect  of  the  enabling  act  of  Virginia 
was  to  make  the  company  a  Virginia  corporation  as  to  its  road 
within  the  territory  of  Virginia.  Afterwards,  in  1870,  this ' 
court  decided,  in  Railroad  Co.  r.  Harris,  12  Wall.,  65,  that  the 
company  could  be  sued  in  the  District  of  Columbia,  into  which 
a  lateral  road  had  been  built  with  the  consent  of  Congress, 
given  through  an  enabling  act  much  like  that  of  Virginia. 
In  that  case  we  held  the  company  to  be  a  Maryland  corpora- 
tion only,  and  that  no  new  corporation  had  been  created  by 
the  enabling  act  either  of  Virginia  or  the  District  of  Columbia. 
The  ruling  in  the  Virginia  case  was  followed  by  the  Supreme 
Court  of  Appeals  of  West  Virginia  in  the  cases  of  Goshorn  v. 
The  Supervisors,  1  W.  Va.,  308,  and  the  Baltimore  and  Ohio 
R.  R.  Co.  V.  The  Supervisors,  3  Id.,  319,  both  of  which  were 
decided  before  R.  R.  Co.  v.  Harris  in  this  court.  That  ques- 
tion is,  however,  unimportant-  here,  as  it  is  conceded  that  the 
part  of  the  road  originally  in  Virginia  is  now  in  West  Vir- 
ginia, and  that  the  company  no  longer  uses  in  Virginia  any  of 
the  franchises  conferred  by  the  enabling  act  of  that  State. 
Neither  the  Court  of  Appeals  nor  counsel  here  make  any  claim 
on  account  of  that  legislation.  Even  conceding  that  the  com- 
pany was  once  a  Virginia  corporation  so  far  as  its  original  road 
in  that  State  was  concerned,  the  most  that  can  be  said  of  it  now 
is  that,  in  common  with  all  citizens  of  the  old  State  residing  on 
the  ceded  territory,  its  citizenship  was  transferred  by  the  or- 
ganization of  West  Virginia  from  the  old  State  to  the  new. 
Consequently,  if  it  was  once  a  corporation  of  Maryland  and 
Virginia,  it  is  now  a  corporation  of  Maryland  and  West  Vir- 
ginia. Any  citizenship  it  may  have  had  in  Virginia  has  been 
lost. 

It  is  not  contended  that  this  enabling  act  gave  the  company 
a  right  to  lease  another  Virginia  road  and  operate  it  as  a  lateral 
road,  nor  that  in  running  the  leased  road  the  company  uses 
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anj  of  the  franchises  conferred  by  the  original  grant.  The 
present  claim  is  that,  by  using  the  franchises  of  another  Vir- 
ginia corporation  to  run  its  leased  road,  it  made  itself  a  cor- 
poration of  Virginia,  for  all  the  purposes  of  that  business,  just 
as  the  lessor  was  and  is. 

it  is  well  settled  that  a  corporation  of  one  State  doing  busi- 
ness in  another  is  suable  where  its  business  is  done,  if  the  laws 
make  provision  to  that  effect.  We  have  so  held  many  times. 
(Lafayette  Ins.  Co.  v.  French,  18  How.,  404 ;  R.  R.  Co.  .v. 
Harris,  supra;  ex  parte  SchoUenberger,  96  U.  8.,  869.)  This 
company  concedes  that  it  was  properly  sued  in  Virginia. 
What  it  asks  is  that,  being  sued  there,  it  may  avail  itself  of 
the  privilege  it  has  under  an  act  of  Congress,  as  a  corporation 
of  Marj'land,  and  remove  a  suit  which  has  been  begun  into 
the  proper  court  of  the  United  States  exercising  jurisdiction 
within  Virginia.  The  litigation  is  not  to  be  taken  out  of  Vir- 
ginia, but  only  from  one  court  to  another  within  that  State. 
So  that  the  single  question  presented  is  whether,  by  taking  a 
lease  of  the  road  of  a  Virginia  corporation,  the  Maryland  cor- 
poration made  itself  also  a  corporation  of  Virginia,  for  all 
purposes  connected  with  the  use  of  the  leased  property  ? 

It  is  not  denied  that  the  Maryland  company  derived  all  its 
power,  so  far  as  the  operation  of  the  Virginia  road  was  con- 
cerned, from  the  Virginia  corporation,  nor  that,  in  respect  of  the 
business  of  that  road,  it  must  do  just  what  was  required  of  the 
Virginia  corporation  by  the  laws  of  Virginia;  but  that  does 
not,  in  our  opinion,  make  it  a  corporation  of  Virginia.  It  may 
be  sued  in  Virginia  because,  with  the  implied  assent  of  that 
State,  it  does  business  there ;  but,  as  we  said  substantially  in 
Schollenberger's  case,  the  question  of  suability  and  jurisdiction 
is  not  so  much  one  of  citizenship  as  of  finding.  If  a  citizen 
of  one  State  is  found,  for  the  purposes  of  the  lawful  service  of 
judicial  process,  in  another,  he  may  ordinarily  be  sued  there. 
A  citizen  of  Maine  may  be  sued  in  California  if  he  happens 
to  be  there  in  person  and  the  proper  officer  serves  him  per- 
sonally with  the  lawful  process  of  a  California  court.     He  is 
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still  a  citizen  of  Maine,  although,  in  the  exercise  of  one  of  the 
privileges  of  a  citizen  of  the  United  States,  he  has  been  found 
in  California.  An  individual  may,  without  asking  permission 
of  State  authorities,  do  business  where  he  pleases,  and  if  a 
citizen  of  one  State  he  is  entitled  to  all  the  privileges  and  im- 
munities of  citizens  of  the  several  States.  (Const,  art.  4,  sec. 
2.)  Not  so  with  corporations.  Their  rights  outside  the  State 
under  the  authority  of  which  they  were  created  depend  pri- 
marily on  their  charters.  If  the  charter  allows  it  they  may 
exercise  their  chartered  privileges  and  carry  on  their  chartered 
business  in  any  other  State  which,  by  express  grant  or  by  im- 
plication, permits  them  to  do  so.  They  have  no  absolute 
right  of  recognition  in  any  other  State  than  their  own,  (Paul 
V.  Virginia,  8  Wall,  168,)  and  the  State  which  recognizes 
them  can  impose  such  conditions  on  its  recognition  as  it 
chooses,  not  inconsistent  with  the  Constitution  and  laws  of 
the  United  States.  If  they  are  recognized  and  permitted  to 
do  business  without  limitation,  express  or  implied,  they  carry 
with  them  wherever  they  go  all  their  chartered  rights,  and 
may  claim  all  their  cliartered  privileges  which  can  be  used 
away  from  their  legal,  home.  Their  charters  are  the  law  of 
their  existence,  and  are  taken  wherever  they  go.  By  doing 
business  away  from  their  legal  residence  they  do  not  change 
their  citizenship,  but  simply  extend  the  field  of  their  opera- 
tions.    They  reside  at  home,  but  do  business  abroad. 

In  this  case  a  Maryland  corporation  leased  the  railroad  and 
the  franchises  of  a  Virginia  corporation.  Neither  State  Legis- 
lature acted  specially  on  the  subject,  so  far  as  the  record  dis- 
closes. The  Maryland  corporation  assumed  the  right  to  take, 
and  the  Virginia  corporation  to  grant,  the  lease  which  lies  at  the 
foundation  of  the  rights  of  the  parties.  Under  this  lease  pos- 
session was  given  and  taken  without  objection  from  the  author- 
ities of  either  State,  and  the  Maryland  corporation  actually 
uses  the  franchises  of  that  of  Virginia.  The  question,  there- 
fore, presented  to  us  is  not  one  of  ultra  vires.  No  complaint 
is  made  that  Maryland  has  never  given  its  corporation  the 
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right  to  go  to  Virginia  and  take  a  lease,  nor  that  Virginia  has 
never  authorized  ita  corporation  to  grant  such  a  lease.  For  all 
the  purposes  of  these  cases  we  must  assume  that  the  Maryland 
corporation  is  rightfully  using  the  leased  road,  and  with  the 
consent  of  both  States. 

We  cain  hardly  believe  if  an  individual  a  citizen  of  a  State 
other  than  Virginia  went  into  that  State  and  leased  the  prop- 
erty of  a  Virginia  corporation,  to  use  as  the  corporation  did, 
it  would  be  claimed  that  he  made  himself  thereby  a  citizen 
of  Virginia  within  the  meaning  of  the  Constitution  and  laws 
of  the  United  States.  Citizenship  in  this  connection  has  a 
special  signification.  All  persons  born  or  naturalized  in  the 
United  States  and  subject  to  the  jurisdiction  thereof  are  citi- 
zens of  the  Uiiited  States  and  of  the  State  wherein  they  reside. 
(Amend.  14,  sec.  1.)  A  corporation  may,  for  the  purposes  of 
suit,  be  said  to  be  born  where  by  law  it  is  created  and  organ- 
ized, and  to  reside  where,  by  or  under  the  authority  of  its 
charter,  its  principal  office  is.  A  corporation,  therefore;  cre- 
ated by  and  organized  under  the  laws  of  a  particular  State, 
and  having  its  principal  office  there,  is,  under  the  Constitution 
and  laws,  for  the  purpose  of  suing  and  being  sued,  a  citizen  of 
that  State,  possessing  all  the  rights  and  having  all  the  powers 
its  charter  confers.  It  cannot  migrate  nor  change  its  residence 
without  the  consent,  express  or  implied,  of  its  State,  but  it  may 
transact  business  wherever  its  charter  allows,  unless  prohibited 
by  local  laws.  Such  has  been  for  a  long  time  the  settled  doc- 
trine of  this  court.  "  It  must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty,"  "  but  its  residence 
in  one  State  creates  no  insuperable  objection  to  its  contracting 
in  another."  (Bank' of  Augusta  u.  Earle,  13  Pet.,  520.)  With 
a  long  line  of  authorities  in  this  court  to  the  same  effect  before 
us,  we  cannot  hesitate  to  say,  with  all  due  respect  for  the  Court 
of  Appeals  of  Virginia,  that  the  Maryland  corporation,  by 
taking  a  lease  from  the  Virginia  corporation,  with  the  uncon- 
ditional assent  of  Virginia,  of  a  railroad  which  could  only  be 
operated  by  the  use  in  Virginia  of  the  corporate  franchises  of 
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the  lessor,  did  not  make  itself  a  corporation  of  Virginia,  or 
part  with  any  of  the  rights  it  had  under  the  Constitution  and 
laws  of  the  United  States  as  a  corporation  of  Marj'Iand.  The 
State  of  Virginia  has  not  granted  to  it  any  special  powers  or 
privileges  beyond  allowing  it  to  transact  its  corporate  business 
in  Virginia.  Its  powers  within  the  State  come  from  its  Mary- 
land charter  and  the  Virginia  corporation.  That  corporation 
had  certain  franchises  and  privileges  which  it  held  by  grant 
from  its  State.  These  franchises  and  privileges  were  a  species 
of  property  which,  we  must  presume  for  all  the  purposes  of 
this  case,  it  had  the  right  to  allow  the  corporation  of  another 
State  to  use.  The  Virginia  authorities  have  impliedly  assented 
to  all  that  has  been  done.  This  assent  having  been  given 
and  the  contract  entered  into  between  the  companies,  all  Vir- 
ginia can  now  require  is  that  the  Maryland  company,  in  carry- 
ing on  its  business  under  the  contract  and  using  the  franchises 
of  the  Virginia  companj',  shall  be  subject^to  all  obhgations 
which  the  charter  imposes  on  that  corporation.  The  Maryland 
corporation  simply  occupies  the  position  of  a  company  carry- 
ing on  an  authorized  business  away  from  its  home,  with  the 
consent  of  its  own  State  and  of  that  of  the  State  in  which  its 
business  is  done.  For  these  reasons  we  must  hold  that  the 
Court  of  Appeals  erred  in  deciding  that  the  removal  of  the 
suit  to  the  Circuit  Court  was  properly  refused  because  the 
company,  by  taking  the  lease  and  using  the  road  in  Virginia, 
became,  for  all  the  purposes  of  that  lease,  a  corporation  of 
Virginia. 

The  only  remaining  question  is  whether  the  company  can 
now  claim  a  reversal  of  the  judgments  below  on  account  of 
this  error,  since  it  does  not  appear  that  copies  of  the  records  in 
the  State  court  have  been  entered  in  the  Circuit  Court.  The 
State  court  of  original  jurisdiction  directly  decided,  in  accord- 
ance with  the  claims  of  the  several  defendants  in  error,  that 
upon  the  showing  made  the  company  was  not  entitled  to  a  re- 
moval, but  must  remain  and  defend  the  suits  in  that  court. 
It  was  conceded  on  the  argument  that  if  the  judgment  had 
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been  rendered  before  the  first  day  of  the  next  term  of  the 
Circuit  Court  of  the  United  States  there  could  be  a  reversal, 
if  the  case  was  in  fact  removable.  The  position  of  the  defend- 
ants in  error  seems  to  be,  that  as  the  company  appeared  and 
went  o'n  with  the  causes  in  the  State  court  after  the  next  term 
in  the  Circuit  Court,  without  showing  that  the  copies  of  the 
records  had  been  entered  in  that  court,  it  in  effect  waived  its 
right  to  a  removal,  and  submitted  itself  again  voluntarily  to 
the  jurisdiction  of  the  State  court. 

We  have  uniformly  held  that  if  a  State  court  wrongfully 
refuses  to  give  up  its  jurisdiction  on  a  petition  for  removal  and« 
forces  a  party  to  trial,  he  loses  none  of  his  rights  by  remaining 
and  contesting  the  case  on  its  merits.  (Insurance  Co.  v.  Dunn, 
19  Wall.,  223;  Removal  Cases,  100  U.  S.,  475;  Eailroad  Co. 
V.  Mississippi,  102  U.  S.,  141.)  It  is  also  a  well-settled  rule  of 
decision  in  this  court,  that  when  a  sufficient  case  for  removal 
is  made  in  the  State  court  the  rightful  jurisdiction  of  that  court 
comes  to  an  end,  and  no  further  proceedings  can  properly  be 
had  there,  unless  in  some  form  its  jurisdiction  is  restored. 
(Gordon  v.  Longest,  16  Pet.,  104;  Kanouse  v.  Martin,  15  How., 
209;  Insurance  Co.  v.  Dunn,  supra;  Kailroad  Co.  v.  Mississippi, 
supra.)  The  entering  of  the  copy  of  the  record  in  the  Circuit 
Court  is  necessary  to  enable  that  court  to  proceed,  but  its  ju- 
risdiction attaches  when,  under  the  law,  it  becomes  the  duty  of 
the  State  court  to  "proceed  no  further."  The  provision  of  the 
act  of  1875  is  in  this  respect  substantially  the  same  as  that  of 
the  twelfth  section  of  the  judiciary  act  of  1789,  and  requires 
the  State  court,  when  the  petition  and  a  sufficient  bond  are  pre- 
sented, to  proceed  no  further  with  the  suit ;  and  the  Circuit 
Court,  when  the  record  is  entered  there,  to  deal  with  the  cause 
as  if  had  been  originally  commenced  in  that  court.  The  juris- 
diction is  changed  when  the  removal  is  demanded  in  proper 
form  and  a  case  for  removal  made.  Proceedings  in  the  Cir- 
cuit Court  may  begin  when  the  copy  is  entered.  Such  is 
clearly  the  effect  of  the  cases  of  Gordon  v.  Longest  and  Ka- 
nouse V.  Martin,  where  it  does  not  appear  that  the  record  was 


1881.]  Balt.  &  Ohio  R.  R.  Co.  v.  Koontz.  43 

Opinion  of  the  conrt. 


ever  entered  in  the  Circuit  Court.  In  Insurance  Co.  v.  Dunn 
and  Railroad  Co.  i'.  Mississippi  the  records  were  entered,  but 
no  point  was  made  of  this  in  the  opinions.  We  are  aware 
that  in  The  Removal  Cases,  supra,  and  Kern  r.  Huidekoper, 
103  U.  S.,  490,  it  is  said,  in  substance,  that_  after  the  petition 
for  removal  and  the  entering  of  the  record  the  jurisdiction  of 
the  Circuit  Court  is  complete ;  hut  this  evidently  refers  to  the 
right  of  the  Circuit  Court  to  proceed  with  the  cause.  The  en- 
tering of  the  record  is  necessary  for  that,  but  not  for  the  trans- 
fer of  jurisdiction.  The  State  court  must  stop  when  the  petition 
and  security  are  presented,  and  the  Circuit  Court  go  on  when 
the  record  is  entered  there,  which  is  in  effect  docketing  the 
case.  The  question,  then,  is  whether,  if  the  State  court  refuses 
to  let  go  its  jurisdiction  and  forces  the  petitioning  party  to  trial, 
he  must,  in  order  to  prevent  his  appearance  from  operating  as 
a  waiver,  show  to  the  State  court  that  he  is  not  in  default  in 
respect  to  entering  the  record  and  docketing  the  cause  iu  the 
Circuit  Court  on  the  iirst  day  of  the  next  term  following  the 
removal? 

As  has  just  been  seen,  when  the  State  court  has  once  lost 
its  jurisdiction  it  is  prohibited  from  proceeding  until  in  some 
way  jurisdiction  has  been  restored.  The  right  to  remove  is 
derived  from  a  law  of  the  United  States,  and  whether  a  case 
is  made  for  removal  is  a  Federal  question.  If,  after  a  case 
has  been  made,  the  State  court  forces  the  petitioning  party  to 
trial  and  judgment,  and  the  highest  court  of  the  State  sustains 
the  judgment,  he  is  entitled  to  his  writ  of  error  to  this  court 
if  he  saves  the  question  on  the  record.  If  a  reversal  is  had 
here  on  account  of  that  error,  the  case  is  sent  back  to  the  State 
court  with  instructions  to  recognize  the  removal  and  proceed 
no  further.  Such  was,  in  effect,  the  order  in  Gordon  v.  Longest, 
supra.  The  petitioning  party  has  the  right  to  remain  in  the 
State  court  under  protest,  and  rely  on  this  form  of  remedy  if 
he  chooses,  or  he  may  enter  the  record  in  the  Circuit  Court 
and  require  the  adverse  party  to  litigate  with  him  there, 
even  while  the  State  coiirt  is  going  on.    This  was  actually 
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done  in  The  Eemoval  Cases.  When  the  suit  is  docketed  in 
the  Circuit  Court  the  adverse  party  may  move  to  remand.  If 
his  motion  is  decided  against  him  he  may  save  his  point  on 
the  record,  and  after  final  judgment  bring  the  case  here  for 
review,  if  the  amount  involved  is  sufficient  for  our  jurisdiction. 
If,  in  such  a  case,  we  think  his  motion  should  have  been 
granted,  we  reverse  the  judgment  of  the  Circuit  Court  and 
direct  that  the  suit  be  sent  back  to  the  State  court,  to  be  pro- 
ceeded with  there  as  if  no  removal  had  been  had.  If  the  mo- 
tion to  remand  is  decided  by  the  Circuit  Court  against  the 
petitioning  party,  he  can  at  once  bring  the  case  here  by  writ 
of  error  or  appeal  for  a  review  of  that  decision,  without  regard 
to  the  amount  in  controversy.  (Babbitt  v.  Clark,  103  TJ.  8., 
106.)  If  in  such  a  case  we  reverse  the  order  of  the  Circuit 
Court  to  remand,  our  instructions  to  that  court  are — as  in  Eelfe 
V.  Eundle,'103  U.  S.,  222 — to  proceed  according  to  law,  as  with 
a  pending  suit  within  its  jurisdiction  by  removal.  Should  the 
petitioning  party  neglect  to  enter  the  record  and  docket  the 
cause  in  the  Circuit  Court  in  time,  we  see  no  reason  why  his 
adversary  may  not  go  into  the  Circuit  Court  and  have  the 
cause  remanded  on  that  account.  This  being  done,  and  no 
writ  of  error  or  appeal  to  this  court  taken,  the  jurisdiction  of 
the  State  court  is  restored,  and  it  may  rightfully  proceed  as 
though  no  removal  had  ever  been  attempted. 

It  is  contended,  however,  that  if  the  petitioner  fails  to  enter 
his  record  and  docket  his  cause  in  the  Circuit  Court  on  the 
first  day  of  the  next  term  the  jurisdiction  of  that  court  is  lost, 
and  there  can  be  no  entry  on  a  subsequent  day.  Such  we  do 
not  understand  to  be  the  law.  The  petitioner  must  give  se- 
curity that  he  will  enter  the  record  on  that  day,  but  there  is 
nothing  in  the  act  of  Congress  which  prohibits  the  court  from 
allowing  it  to  be  entered  on  a  subsequent  day,  if  good  cause 
is  shown.  In  The  Eemoval  Cases,  supra,  we  used  this  lan- 
guage: "While  the  act  of  Congress  requires  security  that  the 
transcript  shall  be  filed  on  the  first  day  of  the  next  term,  it 
nowhere  appears  that  the  Circuit  Court  is  to  be  deprived  of 
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its  jurisdiction  if,  by  accident,  the  party  is  delayed  until  a 
later  day  in  the  term.  If  the  Circuit  Court,  for  good  cause 
shown,  accepts  the  transfer  after  the  day  and  during  the  term, 
its  jurisdiction  will,  as  a  general  rule,  be  complete  and  the 
removal  properly  effected."  This  was  as  far  as  it  was  necessary 
to  go  in  that  case,  and  in  entering,  as  we  did  then,  on  the  con- 
struction of  the  act  of  1875,  it  was  deemed  advisable  to  confine 
our  decision  to  the  facts  we  had  then  before  us.  Now  the 
question  arises  whether,  if  the  petitioning  party  is  kept  by  his 
adversary,  and  against  his  will,  in  the  State  court,  and  forced 
to  a  trial  there  on  the  merits,  he  may,  after  having  obtained 
in  the -regular  course  of  procedure  a  reversal  of  the  judgment 
and  an  order  for  the  allowance  of  the  removal,  enter  his  cause 
in  the  Circuit  Court,  notwithstanding  the  term  of  that  court 
has  gone  by  daring  which,  under  otherr  circumstances,  the  rec- 
ord should  have  been  entered.  We  have  no  hes'itation  in 
saying  that  in  our  opuiion  he  can.  As  has  been  already  seen, 
the  jurisdiction  was  changed  from  one  court  to  the  other  when 
the  case  for  removal  was  actually  made  in  the  State  court. 
The  entering  of  the  record  in  the  Circuit  Court  after  that  was 
mere  procedure,  and  in  its  nature  not  uwlike  the  pleadings 
which  follow  service  of  process,  the  filing  of  which  is  ordinarily 
regulated  by  statute  or  rules  of  practice.  The  failure  to  file 
pleadings  in  time  does  not  deprive  the  court  of  the  jurisdic- 
tion it  got  through  the  service  of  process,  but  inexcusable  de- 
lay may  be  good  ground  for  dismissing  the  cause  for  want  of 
prosecution.  So  here,  if  the  petitioning  party,  without  suffi- 
cient cause,  fails  to  enter  his  record  and  docket  his  cause,  the 
suit  may  be  properly  remanded  for  want  of  due  prosecution 
under  the  removal ;  but  if  sufficient  cause  is  shown  for  the 
delay  there  is  nothing  in  the  statute  to  prevent  the  court  from 
taking  the  case  after  the  first  day  of  the  term  and  exercising 
its  jurisdiction.  Clearly  it  is  within  the  judicial  discretion  of 
every  court,  on  good  cause  shown,  to  set  aside  a  default  in 
filing  pleadings  on  a  statutory  rule  day,  and  allow  the  omis- 
sion to  be  supplied.     This  case  seems  to  be  analogous  to  that. 
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Undoubtedly  promptness  should  be  insisted  on  by  tbe  courts 
of  the  United  States,  and  no  excuse  should  be  accepted  for 
delay  in  entering  a  record  after  removal,  unless  it  amounts  to 
a  clear  justification,  or  a  waiver  by  the  opposite  party.  It 
seems  to  us  matiifest  that  if  the  petitioning  party  is  forced  by 
his  adversary  to  remain  in  the  State  court  until  he  can,  in  a 
proper  way,  secure  a  reversal  of  the  order  which  keeps  him 
there,  the  requirement  of  the  law  for  entering  the  record  in 
the  Circuit  Court  at  any  time  before  the  reversal  actually 
takes  place  must  be  deemed  to  have  been  waived,  and  that 
for  all  the  purposes  of  procedure  in  that  court  the  time  when 
the  State  court  lets  go  its  jurisdiction  may  be  taken  as  the  time 
according  to  which  the  docketing  of  the  cause  is  to  take  place. 
Certainly  the  petitioning  party  ought  not  to  be  required  to 
carry  on  his  litigation  in  two  courts  at  the  same  time.  He 
may  do  so  if  he  chooses ;  but  if  he  elects  to  go  on  in  the  State 
court  after  his  petition  for  removal  is  disregarded,  and  take 
his  chances  of  obtaining  a  reversal  of  any  judgment  that  may 
be  obtained  against  him  because  he  was  wrongfully  kept  there, 
he  ought  not  to  be  deprived  of  a  trial  in  the  proper  jurisdic- 
tion because  of  the'unwarranted  act  of  his  adversary,  or  of  the 
State  court. 

The  judgment  of  the  Court  of  Appeals  in  each  of  these  cases 
is  reversed  and  the  causes  remanded  to  the  Supreme  Court  of 
Appeals  of  Virginia,  with  directions  to  reverse  the  judgments 
of  the  Circuit  Court  of  the  county  and  transmit  the  cases  to 
that  court  with  instructions  to  vacate  all  orders  and  judgments 
made  or  entered  subsequent  to  the  filing  of  the  several  peti- 
tions for  removal  and  approval  of  the  bonds,  and  proceed  no 
further  therein  unless  its  jurisdiction  be  restored  by  the  action 
of  the  Circuit  Court  of  the  United  States,  or  this  court. 

Keversbd. 
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The  United  States  v.  George  W.  Jackson,  Edward  J. 
Underwood,  John  Hawxhurst,  Wm.  A.  Duncan,  John 
Underwood,  and  Lewis  McKenzie. 

October  31,  1881. 

1.  A  bond  of  a  coUectoi-  of  taxes  whicli  does  not  state  for  what  particnlar 

collection  district  the  principal  was  collector,  but  which  does  bind  the 
obligors  for  the  faithful  performance  of  the  duties  of  collector  of  taxes 
by  the  principal,  is  not  on  that  account  void  as  to  the  sureties. 

2.  But  a  declaration  on  such  a  bond  which  fails  to  aver  that  he  was  or 

had  ever  been  appointed  collector  of  any  particnlar  district  is  bad  on 
demurrer. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia. 

S.  F.  Phillips,  Solicitor- General,  for  plain tift's. 

Sheilabarger  ^  Wilson,  for  defendants. 

Miller,  J. — The  action  in  this  case  was  brought  by  the 
United  States  against  the  defendants  on  a  bond  in  which  Jack- 
son was  principal  and  the  other  defendanfs  were  his  sureties. 
Judgment  was  rendered  for  defendants  on  a  demurrer  to  the 
declaration. 

The  declaration  sets  out  the  substance  of  the  obligatory  part 
of  the  bond,  namely,  the  acknowledgment  of  an  indebtedness 
to  the  United  States  in  the  sum  of  fifty  thousand  dollars;  to 
which,  it  adds,  there  was  annexed  the  following  condition : 

""Whereas  the  President  of  the  United  States  hath,  pursuant 
to  law,  appointed  the  said  George  W.  Jackson  collector  of 
taxes  under  an  act  entitled  'An  act  to  provide  internal  reve- 
nue to  support  the  government,'  to  pay  interest  on  the  public 
debt,  and  for  other  purposes':  Now,  therefore,  if  the  said 
George  W.  Jackson  shall  truly  and  faithfully  execute  and  dis. 
charge  all  the  duties  of  the  said  office  according  to  law,  and 
shall  justly  and  faithfully  account  for  and  pay  over  to  the  Uni- 
ted States,  in  compliance  with  the  regulations  of  the  Secretary 
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of  the  Treasury,  all  public  moneys  which  may  come  into  his 
hands  or  possession,  and  if  each  and  every  deputy  collector 
appointed  by  said  collector  shall  truly  and  faithfully  execute 
and  discharge  all  the  duties  of  such  deputy  collector  according 
to  law,  then  the  above  obligation  to  be  void  and  of  no  effect ; 
Otherwise  it  shall  remain  and  abide  in  full  force  and  virtue." 

The  Circuit  Court  was  of  opinion  that  this  bond  was  abso- 
lutely void  because  it  did  not  state  for  what  particular  collec- 
tion district  the  principal  (Jackson)  was  collector  of  taxes,  and 
for  the  proper  discharge  of  the  duties  of  which  the  defendants 
undertook  to  be  responsible. 

It  is  a  matter  of  which  this  court  will  take  judicial  notice 
that  by  law  the  country  is  divided  into  collection  districts  for 
internal  revenue  purposes,  and  in  some  States  there  are  sev- 
eral of  these  districts  with  defined  geographical  boundaries. 
A  collector  is  appointed  for  each  of  them,  and  his  duties  relate 
to  the  collection  qf  internal  revenue  within  that  district.  Be- 
cause, therefore,  the  bond  sued  on  in  this  case  did  not  bind 
the  parties  on  its  face  for  the  performance  by  Jackson  of  the 
duties  of  any  particular  district,  the  Circuit  Court  was  of  opin- 
ion it  was  void. 

But  it  does  bind  the  signers  for  the  faithful  performance  of 
the  duties  of  collector  of  taxes  by  George  W.  Jackson  accord- 
ing to  the  internal  revenue  law,  and  it  avers  that  he  had  been 
duly  appointed  collector  of  taxes  under  that  act.  The  duties 
for  the  performance  of  which  these  parties  bound  themselves 
were  well  defined.  The  person  who  was  to  perform  them,  and 
for  whose  default  they  consented  to  become  liable,  was  named 
in  the  obligation. 

The  only  matter  of  importance  left  out  of  the  writing  oblig- 
atory was  the  place  or  district  within  which  those  duties  were 
to  be  performed.  He  was  collector  for  but  one  district.  It  is 
fairly  to  be  presumed  that  the  obligors,  of  whom  he  was  one, 
knew  for  what  district  he  had  been  appointed,  since  they  say 
he  had  already  been  appointed  by  the  President  when  they 
signed  the  bond. 
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This  appointment  was  a  matter  of  public  record.  The  evi- 
dence of  it  was  the  commission  of  Jackson,  one  of  the  obligors, 
signed  and  sealed  by  the  President.  The  district,  therefore, 
for  which  he  was  appointed  was  known  to  them,  and  was  a 
matter  of  public  government  record. 

We  do  not  see  how  such  a  bond  can  be  held  to  be  void.  In 
any  issue  that  could  arise  as  to  the  district  for  which  Jackson 
was  appointed,  and  for  the  duties  of  which  they  became  liable, 
it  could  be  made  certain  bj'the  production  of  his  commission, 
of  the  record  of  it  in  the  proper  department. 

It  would  not  depend  on  any  parol  proof.  The  production 
of  the  bond  of  the  defendants  and  of  the  commission  of  one  of 
them  makes  complete  the  obligation  of  the  defendants.  That 
is  certain  in  law  which  can  be  rendered  certain. 

If,  therefore,  there  had  been  an  averment  in  the  declaration 
of  the  district  for  which  Jackson  was  appointed,  we  do  not  see 
why  the  declaration  and  the  bond  taken  together  would  not 
have  been  good,  when  it  was  further  averred  that,  in  regard  to 
the  duties  of  that  district,  he  had  been  guilty  of  a  default  cov- 
ered by  the  terras  of  the  bond.  If  to  such  a  declaration  the 
defendant  had  pleaded  non  est  factum  or  nil  debet,  the  production 
of  the  bond  and  of  Jackson's  commission  would  have  been  a 
sufHcient  answer,  because  the  commission  would  have  shown 
that  he  was  appointed  internal  revenue  collector  for  that  dis- 
trict b}'  matter  of  record,  and  the  undertaking  of  the  defendants 
in  his  behalf,  as  collector  of  internal  revenue,  would  have  been 
held  to  apply  to  his  duties  under  that  commission. 

But  there  is  no  averment  in  the  declaration  anywhere  that 
he  was,  or  had  ever  been,  appointed  collector  of  any  particular 
district.  There  is,  therefore,  no  foundation  for  proof  of  that 
fact  by  the  production  of  the  commission,  or  by  any  other 
evidence.  On  a  judgment  by  default  no  such  commission 
could  be  introduced,  nor  proof  of  non-performance  in  any 
district.  So  issue  could  be  taken  on  the  declaration  as  to  his 
appointment  or  his  obligation  to  perform  the  duties  of  any 
district,  because  there  is  no  averment  of  any  such  obligation. 
4  v3 
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The  declaration  affords  no  opportunity  to  render  more  specific 
the  obligation  of  defendants  by  introducing  the  commission. 
It  does  not  aver  that  this  obligation  for  Jackson  as  revenue 
collector  related  to  the  duties  of  any  particular  district,  so  as 
to  enable  the  court  to  apply  the  promise  of  the  defendants  to 
those  duties. 

We  are  of  opinion,  therefore,  that,  regarding  the  demurrer — 
as  we  must — as  referring  to  the  declaration  and  to  the  bond 
set  out  on  oyer,  it  was  well  decided  that  they  were  insufficient 
to  sustain  the  action ;  and  the  judgment  is  accordingly  affirmed. 

Affirmed. 


William  K.  Parchbr  et  al.  v.  Jambs  H.  Cuddy,  administra- 
tor, ET  AL. 

October  31,  1881. 

On  a  petition  by  the  owners  of  a  steam  yacht  for  limitation  of  liability 
where  several  snits  had  been  brought,  the  amount  involved,  as  tar  as 
sncli  a  petition  is  concerned,  is  tlie  aggregate  amount  of  all  the  claims 
In  suit. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 

On  July  22,  1880,  the  Mamie,  a  steam  pleasure  yacht,  was 
sunk  by  collision  and  seventeen  persons  drowned.  Thirteen 
suits  were  brought  by  their  administrators  against  the  owners 
of  the  Mamie,  who  filed  a  petition  for  limitation  of  liability. 
The  petition  was  denied,  and  the  owners  appealed.  The  case 
now  comes  up  on  a  motion  to  dismiss  because  the'  amount  in- 
volved does  not  exceed  $5,000. 

Alfred  Russell,  in  favor  of  motion. 

Maynard  ^  Swan  and  Moore,  Cavfield  ^  Warner,  against  mo- 
tion. 
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"Waitb,  C.  J. — This  motion  is  denied.  The  record  has  not 
been  printed,  but  the  value  of  the  matter  in  dispute,  as  shown 
by  the  briefs  submitted,  is  at  least  the  full  amount  of  all  the 
claims  against  the  owners  of  the  Mamie  in  the  several  suits 
which  it  was  the  object  of  this  proceeding  to  defeat,  as  against 
anything  else  than  the  boat  or  her  value.  This,  according  to 
the  showing  now  made,  is  largely  in  excess  of  |5,000. 

Affikmed. 


The  Banking-House  of  Bartholow,  Lewis  &  Company  v.  The 
Trustees  of  Schools  of  Township  No.  4  S.,  R  8  W., 
Randolph  county. 

October  31,  1881. 

Since  tlie  passage  of  the  act  of  Julj'  1, 1872,  civil  actions  wlierein  there  has 
been  a  division  of  opinion  of  the  jnrlges  are  reviewable  in  this  court 
only  on  writ  of  error  or  appeal,  and  not  by  being  certified  up  before 
judgment.  ' 

On  a  certificate  of  division  in  opinion  between  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Illinois. 

John  D.  Stevenson,  for  plain  tifi'. 

No  brief  filed  for  defendants. 

• 

Waitb,  C.  J. — ^All  the  questions  certified  in  this  case  are 
answered  in  the  negative  on  the  authority  of  Weightman  v 
Clark,  103  U.  S.,  256.  As  the  judgment  was  in  accordance 
with  this  opinion,  it  would  have  been  in  all  respects  affirmed  if 
the  case  had  been  brought  here  by  writ  of  error.  "We  find  no 
such  writ,  however,  and  on  that  account  dismiss  the  suit  for 
want  of  jurisdiction.  Under  section  693  of  the  Revised  Stat- 
utes, final  j  udgments  of  the  Circuit  Courts  in  civil  actions,  where- 
in there  has  been  a  division  of  opinion  of  the  judges,  are  only 
reviewable  here  on  writ  of  error  or  appeal.     The  act  of  1802, 
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(2  Stat.,  159,  ch.  31,  sec.  6,)  which  allowed  the  questions  to  be 
certified  up  before  judgment,  was  superseded  by  the  act  of 
July  1,  1872.     (17  Stat,  196,  ch.  255,  sec.  1.) 

Affirmed. 


The  Central  National  Bank  of  Baltimore  v.  The  Con- 
necticut Mutual  Life  Insurance  Company. 

November  7, 1881. 

1.  Although  the  relation  between  a  bank  and  its  depositor  is  that  merely 

of  debtor  and  creditor,  if  the  money  deposited  belonged  to  a  third  per- 
son and  was  held  by  the  depositor  in  a  fiduciary  capacity,  its  char- 
acter is  not  changed  by  being  placed  to  his  credit  in  his  bank  account. 

2.  The  contract  between  the  bank  and  the  depositor  is  that  the  former 

will  pay  according  to  tlie  checks  of  the  latter,  and  when  drawn  in 
proper  form  the  banli  is  bound  to  presume,  in  case  the  account  is  Ivcpt 
in  the  name  of  the  depositor  as  trustee,  or  other  fiduciary  character, 
that  the  trustee  is  in  the  course  of  lawfully  performing  his  duty,  and 
to  honor  them  accordingly;  but  when,  against  such  a  bank  account, 
the  bank  seeks  to  assert  its  lien  as  a  banker  for  a  personal  obligation 
of  the  depositor,  known  to  liave  been  contracted  for  his  private  bene- 
fit, it  must  be  held  as  having  notice  that  the  fund  represented  by  the 
account  is  not  the  individual  property  of  the  depositor,  if  it  is  shown 
to  consist,  in  whole  or  in  part,  of  funds  held  by  him  in  a  trust  relation. 

3.  That  so  long  as  trust  property  can  be  traced  and  followed  into  other 

property  into  whicli  it  has  been  converted  the  latter  remains  subject 
to  the  trust,  and  tliat  if  a  man  mixes  trust  funds  with  his  own  the 
whole  will  be  treated  as  the  trust  property,  except  so  far  as  he  may  be 
able  to  distinguish  what  is  .his  own,  are  established  doctrines  of  equity, 
and  apply  in  every  case  of  a  trust  relation,  and  to  moneys  deposited  in 
a  bank  account  and  tlie  debt  tliereby  created,  as  well  as  to  every  other 
description  of  property. 

4.  A  banker's  lien  ordinarily  attaches  in  favor  of  the  bank  upon  the  se- 

curities and  moneys  of  the  customer  deposited  in  the  usual  course  of 
business  for  advances  wliich  are  supposed  to  be  made  upon  their  credit, 
not  only  against  the  depositor,  but  against  the  unknown  equities  of  all 
others  in  interest,  unless  modified  or  waived  by  some  agreement,  ex- 
press or  implied,  or  conduct  inconsistent  with  its  assertion.  But  it 
cannot  be  permitted  to  prevail  against  the  equity  of  the  beneficial 
owner,  of  whioli  the  bank  has  notice,  either  actual  or  constructive. 

5.  When  a  bank  account  is  opened  in  the  name  of  a  depositor  as  general 

agent,  and  it  is  known  to  the  bank  that  he  is  the  agent  of  an  insurance 
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company ;  that  conducting  its  agency  is  his  cliief  business ;  that  tlie  ac- 
count was  opened  to  facilitate  that  business,  and  used  as  a  means  of 
accumulating  the  premiums  on  policies  collected  6y  him  for  it,  and  of 
making  payment  to  it  by  checks — the  bank  is  chargeable  with  notice  of 
the  equitable  rights  of  the  insurance  company,  although  tlie  depositor 
deposited  other  moneys  in  the  same  account  and  drew  cheeks  upon 
it  for  his  private  use.  And  the  insurance  company  may  enforce  by 
bill  in  equity  its  beneficial  ownership  therein  against  the  bank  claim- 
ing a  lien  upon  the  balance  thereof  for  a  debt  due  to  it  from  the  de- 
positor, contracted  for  his  individual  use. 

6.  A  national  bank,  in  voluntary  liquidajtion  under  section  5220  of  the  Ke- 

vised  Statutes,  is  not  thereby  dissolved  as  a  corporation,  but  may  sue 
and  be  sued  by  name,  for  the  purpose  of  winding  up  its  business ;  and 
it  is  no  defense  to  a  suit  by  a  creditor  upon  a  disputed  claim  that  the 
creditor  has  also  filed  a  creditor's  bill  under  section  2  of  the  act  of 
June  30,  ] 876,  authorizing  the  appointment  of  receivers  of  national 
banks,  and  for  other  purposes,  to  enforce  the  individual  liability  of  its 
shareholders. 

7.  Pleas  in  equity  must  allege  matters  of  fact,  and  not  mere  conclusions 

of  law ;  and  if  not  traversable  for  that  i-eason,  or  have  been  filed  ir- 
regularly, for  lack  of  the  aflidavit  of  the  party  and  certificate  of  coun- 
sel required  by  the  thirty-first  equity  rule,  may  be  disregarded. 

8.  When  an  equity  cause  has  been  heard  upon  the  merits,  upon  bill,  an- 

swer, and  proofs  taken,  as  upon  issue  perfected,  the  want  of  a  formal 
replication  cannot  be  assigned  as  error  upon  appeal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland. 

Arthur  W.  Machen,  for  appellant. 

John  Carson,  for  appellee. 

Matthews,  J.— The  ConnecticutMutual  Lifelnsurance  Com- 
pany of  Hartford  in  the  year  1864  appointed  A.  H.  Dillon,  Jr., 
its  general  agent  for  the  territory  consisting  of  th6  States  of 
Maryland,  Delaware,  West  Virginia,  and  the  District  of  Colum- 
bia. He  opened  an  office  at  No.  8  South  street,  Baltimore,  con- 
spicuously designated  by  signs  as  his  place  of  business  as  general 
agent  of  the  ConnecticutMutual  Life  Insurance  Company.  It 
was  his  duty,  among  others,  to  collect  and  receive  premiums  on 
policies  issued  by  the  company,  from. persons  residing  within 
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his  territory,  and  remit  the  same  to  the  company  at  Hartford. 
This  he  usually  did  twice  a  month,  finally  accounting  for  the 
business  of  each  month  at  its  close.  The  mode  of  remitting 
was  by  checks  upon  a  Baltimore  bank  to  the  order  of  the  sec- 
retary of  the  company.  To  this  end  he  at  first  opened  an  ac- 
count with  Jiohn  S.  Gittings  &  Co.,  transferred  afterwards  to 
the  Chesapeake  Bank,  and  on  April  1,  1871,  to  the  appellant, 
a  national  bank,  then  recently  organized,  whose  banking-house 
was  across  the  street  from  his  ofiice.  The  account  was  desig- 
nated on  its  books  as  follows:  "Dr.  Central l^atioual  Bank  in 
account  with  A.  H.  Dillon,  Jr.,  gen'l  ag't.  Cr."  To  the  credit 
of  this  account  he  deposited  from  time  to  time  premiums  col- 
lected for  the  insurance  company,  and  remitted  twice  a  month 
his  checks,  signed  by  him  as  general  agent,  and  payable  to  the 
order  of  Jacob  L.  Greene,  secretary  of  the  appellee.  When 
the  premiums  were  paid  by  the  checks  of  others  they  were  in- 
dorsed by  him  as  general  agent  and  deposited  to  the  credit  of 
this  account.  In  such  instances  an  indorsement  in  this  form 
was  required  by  the  bank.  Dillon  also  deposited  to  the  credit 
of  this  account  from  time  to  time  various  amounts  of  money 
received  by  him  from  other  sources  than  from  premiums  be- 
longing to  the  appellee,  and  drew  upon  this  account  checks  for 
money  applied  and  paid  to  his  own  use.  The  aggregate  of  the 
deposits  made,  as  shown  in  this  account,  from  the  beginning 
till  it  was  closed,  amount  to  $470,753.05.  There  were  drawn 
against  it,  in  all,  four  hundred  and  eleven  checks,  of  which 
sixty-eight  were  on  their  face  payable  to  the  order  of  Greene 
as  secretary  of  the  appellee,  representing,  however,  much  the 
larger- part  of  the  gross  sum  of  the  deposits. 

On  June  12,  1874,  this  account  was  finally  closed,  with  a 
balance,  as  between  deposits  and  checks,  of  $11,000.86.  At 
that  date  Dillon  owed  an  amount  larger  than  this  to  the  insur- 
ance company,  and  the  proof  is  clear  that  the  whole  balance 
then  shown  by  the  account,  as  above  stated,  was  the  proceeds 
of  collections  of  premiums  made  by  him  as  its  agent.. 

His  current  deposits  of  premiums  in  this  account  included 
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his  own  commissious  as  agent.  Before  opening  this  account 
withthe  Central  National  Bank,  on  March  9, 1871,  Dillon  had 
opened  another  account  with  it,  in  the  name  of  his  wife,  Mrs. 
A.  P.  Dillon.  This  account  was  kept  open  until  May  1, 1873, 
w,hich  is  the  date  of  the  last  entries,  when  it  was  balanced  and 
closed.  The  deposits  to  the  credit  of  this  account  were  made 
by  Dillon,  and  the  checks  were  drawn  by  him  in  his  wife's 
name.  All  the  transactions  represented  in  it  were  for  his 
individual  account.  On  both  these  accounts  Dillon  was,  by 
agreement  with  the  bank,  allowed  interest,  which  he  collected 
for  his  individual  use. 

On  March  14,  1872,  Dillon  was  in  distress  for  money  to 
make  good  his  margins  on  some  speculations  in  stock,  and  ap- 
plied to  O'Connor,  the  president  of  the  bank,  for  a  loan.  He 
explained  to  O'Connor  the  nature,  extent,  and  cause  of  his 
necessity ;  who,  indeed,  was  already  aware  that  Dillon  was  in 
the  practice  of  stock  speculation,  having  been  interested  with 
him  in  some  ventures  of  that  character.  O'Connor  testifies 
that  he  declined  making  the  loan  without  security,  when  Dillon 
proposed  his  wife  as  security  for  the  amount  required,  not  to 
exceed  $12,000,  to  be  drawn  upon  checks  in  her  name,  which, 
if  not  made  gobd  in  a  few  days,  were  to  be  taken  up  by  a  note 
signed  by  her,  assuring  O'Connor  that  certain  real  estate  owned 
by  her  where  they  resided  in  Baltimore,  with  its  furniture,  was 
worth  at  least  $15,000  or  $20,000.  He  also  urged,  says  O'Con- 
nor, that  he  kept  a  valuable  account  jvith  the  bank,  and  as  he 
had  never  asked  before  for  any  loan,  he  thought  he  was  enti- 
tled to  it.     The  reference  doubtless  was  to  his  agency  account. 

The  loan  was  made,  the  money  being  paid  by  the  bank  on 
checks  drawn  in  the  name  of  Alice  P.  Dillon,  to  the  amount 
of  thirteen  thousand  dollars,  on  March  14,  15,  and  16,  1872. 
These  checks  were  debited  to  the  bank  account  in  her  name, 
and  constituted  an  overdraft  of  $12,067.14.  On  April  2, 1872, 
the  bank  discounted  Mrs.  Dillon's  note  for  |12,000,  and  carried 
the  proceeds  to  the  credit  of  this  account,  in  order  to  change 
the  form  of  the  debt.    This  note  was  renewed  from  time  to 
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time,  the  interest  being  paid  in  some  instances  by  Dillon's 
check  as  general  agent,  charged  to  the  account  kept  by  him  in 
that  name.  It  was  reduced  at  one  time  by  a  payment  of  $2,000, 
paid  in  money.  It  was  then  carried  in  the  same  way  until 
December  11,  1873,  when  the  note  of  Mrs.  Dillon  for  |10,000 
was  given,  dated  November  29, 1873,  at  six  months,  falling 
due  June  1, 1874.  This  note  was  signed  by  Dillon  and  his 
wife,  in  their  own  handwriting,  both  as  makers  and  indorsers. 
The  discount  upon  it,  and  the  interest  accrued  on  the  prior 
note,  overdue  for  some  time,  of  which  it  was  the  renewal, 
making  in  all  $333.34,  was  paid  to  the  bank  by  Dillon's  check 
as  general  agent.  The  account  in  the  name  of  Mrs.  Dillon 
was  balanced  on  May  1,  1873,  by  two  entries  of  $12,000  each, 
representing  the  debt  as  it  then  stood,  and  that  account  was 
closed.  The  note  thereafter  appeared  only  in  the  discount 
ledger  until  it  was  charged  up  as  hereafter  stated.  It  was  ex- 
pressed to  be  payable  at  the  Central  National  Bank  of  Balti- 
more. The  same  day  this  note  was  given,  November  29, 
1873,  an  agreement  was  made  in  writing  between  the  bank, 
by  resolution  of  the  directors,  and  Dillon  and  his  wife,  "  that 
in  consideration  of  Ahce  P.  Dillon  being  a  stockholder  in  this 
bank,  and  of  A.  H.  Dillon,  Jr.,  being  a  customer  of  the  bank, 
their  note  for  $10,000,  dated  November  29, 1873,  at  six  months, 
be  discounted  at  six  per  cent,  per  annum,  provided  onlj'  that  it 
be  agreed  in  writing  between  the  makers  and  indorsers  of  said 
note  and  the  bank  that  at  the  maturity  of  the  note  $5,000 
must  be  paid,  and  a  new  note  at  six  months,  to  be  discounted 
at  six  per  cent.,  which  at  its  maturity  must  be  paid  in  full, 
being  in  full  payment  of  the  loan." 

In  addition  to  these  two  accounts'  there  was  a  third,  entitled 
on  the  books  of  the  bank  "A.  H.  Dillon,  Jr.,"  spoken  of  in 
the  testimony  as  his  individual  account.  The  first  entry  is 
dated  October  15,  1873;  the  last  December  11,  1873.  There 
are  eight  items  on  each  side,  amounting  to  $28,337.50.  In  the 
first  three  items  it  is  testified  that  Dillon  had  no  interest  at  all. 
They  represent  transactions  made  by  him  for  the  bank  itself. 
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The  last  item  in  the  account  is  $10,000,  being  proceeds  of  his 
note  discounted,  which  were  used  to  take  up  a  prior  one,  then 
matured. 

On  June  1,  1874,  the  note  given  by  Dillon  and  his  wife  for 
$10,000,  dated  November  29,  1873,  at  six  months,  became  due 
and  was  not  paid.  By  order  of  the  bank  it  was  that  day 
charged  to  Dillon  in  his  account  as  general  agent.  In  igno- 
rance of  that  fact  he  continued  to  make  deposits  in  that  account 
and  draw  checks  upon  it  till  June  12,  1874,  when  it  was 
closed,  showing  a  credit  balance  at  that  date,  if  the  note  of 
$10,000  was  not  properly  chargeable,  of  $11,000.86. 

On  June  10,  1874,  Dillon  drew  his  check  as  general  agent 
on  the  bank  for  $8,000  to  the  order  of  Greene,  the  secretary  of 
the  insurance  company,  and  remitted  it  to  him  at  Hartford; 
On  June  13  it  was  presented  to  the  bank  for  payment,  and  paj-- 
ment  refused  on  the  ground  that  there  were  not  funds  to  the 
credit  of  the  drawee  sufficient  to  pay  it. 

In  the  settlement  of  his  agency  accounts  with  the  company 
for  May  and  June,  1874,  he  was  allowed  a  credit  for  the 
amount  of  this  balance  in  the  Centi'al  Bank,  $11,000.86,  and 
paid  in  addition,  in  full  of  his  account  to  June  30,  $4,550.66. 

On  June  11  .the  directors  of  the  bank,  by  resolution,  recite 
the  agreement  made  in  respect  to  the  $10,000  note  on  No- 
vember 29, 1873,  when  it  was  discounted ;  that  it  had  not  been 
complied  with ;  that  the  note  was  made  payable  at  the  bank  ; 
and  declare  that  "  this  board  approve  of  the  act  of  the  acting 
cashier  in  charging  said  note  in  full  to  the  account  and  funds 
of  A.  H.  Dillon,  Jr.,  general  agent,"  &c. 

On  July  18,  1874,  the  hisurance  company  filed  a  bill  in 
equity  in  the  Circuit  Court  of  Baltimore  city  against  the  bank 
to  recover  the  balance,  which  it  alleged  remained  in  the  ac- 
count of  A.  H.  Dillon,  Jr.,  general  agent,  $11,000.86,  claim- 
ing it  to  be  a  fund,  received  by  him  in  his  fiduciary  character 
as  its  agent,  which  they  had  a  right  to  follow  and  reclaim  as 
against  the  bank. 

To  this  bill  the  bank  appeared  and  answered,  denying  its 


58  National  Bank  v.  Ins.  Co.  [Oct.  Term, 

opinion  of  the  court. 

equity.  The  insurance  company  filed  an  amended  bill  on 
March  4, 1875,  in  which  it  repeated  the  allegations  of  the  orig- 
inal hill,  and  further  averred  that  the  defendant  bank  had  taken 
proceedings  under  the  national  bank  act  to  wind  up  its  busi- 
ness and  cease  to  act  as  a  national  bank  in  the  city  of  Balti- 
more, and  that  if  it  be  permitted  to  do  so,  distributing  its  as- 
sets among  its  stockholders,  the  complainant  will  have  no 
remedy  except  by  a  multiplicity  of  suits  against  individual 
stockholders,  many  of  whom  are  not  within  the  jurisdiction. 
It  therefore  prays,  in  addition  to  an  account  and  a  declaration 
that  the  fund  in  question  is  a  trust  fund,  of  which  the  com- 
plainant is  beneficial  owner,  that  an  injunction  may  be  granted 
restraining  the  bank  from  paying  to  its  stockholders  its  assets 
without  retaining  a  sufiicient  amount  to  satisfy  the  complain- 
ant's demand. 

To  the  amended  bill  the  defendant  filed  what  are  designated 
as  pleas,  as  follows : 

1.  That  the  plaintiiF  is  not  in  any  sense  a  creditor  of  the 
defendant. 

2.  That  there  never  was  nor  is  any  privity  between  the 
plaintifi:'  and  the  defendant  as  to  the  various  matters  alleged 
in  the  bill. 

That  the  court  had  no  jurisdiction  as  to  the  matters  alleged, 
the  remedy,  if  any,  being  complete  and  adequate  at  law. 

And  afterwards  an  additional  plea: 

4.  That  under  the  provisions  of  the  acts  of  Congress  in  ref- 
erence to  national  banks  it  is  exempted  from  the  process  of 
injunction  as  prayed  for. 

By  the  amended  bill  A.  H.  Dillon,  Jr.,  was  made  a  party 
defendant.  He  appeared  and  filed  his  answer  to  the  original 
and  amended  bill,  but,  having  been  lost  or  mislaid,  it  is  not 
contained  in  the  transcript  of  the  record. 

Subsequently,  on  April  10,  1877,  the  cause  was  removed 
from  the  State  court  to  the  Circuit  Court  of  the  United  States, 
on  the  petition  of  the  defendant,  the  Central  National  Bank. 
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The  bank,  on  May  23,  1878,  filed  a  motiou  to  dismiss  the 
bill,  on  the  grounds — 

1.  That  the  bank,  by  a  vote  of  its  shareholdere  owning  two- 
thirds  of  its  stock,  taken  July  15,  1874,  had  gone  into  liquida- 
tion, in  pursuance  of  sections  5220,  5221,  and  5222  of  the  Ee- 
vised  Statutes,  and  had  thereby  become  dissolved. 

2.  -And  that  the  complainant,  on  June  8, 1878,  had  tiled  in 
the  Circuit  Court  of  the  United  States  its  bill  of  complaint, 
by  virtue  of  section  2,  chapter  156,  of  an  act  of  Congress  ap- 
proved June  30, 1876,  entitled  "An  act  authorizing  the  appoint^ 
ment  of  receivers  of  national  banks,  and  for  other  purposes," 
praying  process  against  said  bank,  and  against  the  persons  who 
were  shareholders  thereof  at  the  time  the  same  went  into  vol- 
untary liquidation,  and  seeking  the  enforcement  of  the  same 
demand  sought'  to  be  enforced  in  this  case,  which  is  still 
pending. 

This  motion  was  overruled.  The  cause  having  been  set 
down  for  hearing,  the  complainant  moved  for  leave  to  tile  a 
general  replication  to  the  original  answer  nunc  pro  tunc,  and 
also  to  file  a  replication  to  defendant's  tirst  plea,  which  mo- 
tions were  granted ;  and  to  deny  the  legal  sufiiciency  of  the 
defendant's  second  and  third  pleas,  setting  the  said  two  pleas 
for  argument,  which  was  overruled. 

The  motion  to  dismiss  the  bill  on  the  ground  that  the  bank 
had  gone  into  liquidation  and  was  therefore  dissolved,  was 
renewed  on  June  10, 1878,  with  the  additional  averment  that 
in  the  meantime  all  its  property  and  assets  had  been  distrib- 
uted among  its  shareholders,  and  that  the  bank  was  wholly 
audtinally  closed  and  had  ceased  to  have  a  corporate  existence. 
This  motion  was  overruled  as  having  been  filed  after  the  cause 
had  been  argued  and  submitted,  and  after  the  court  had  orally 
pronounced  its  opinion. 

And  on  the  same  day  a  decree  was  passed' reciting  that  the 
cause  standing  ready  for  hearing,  and  having  been  ai'guedand 
submitted  upon  the  bill,  answer,  pleadings,  and  other  proceed- 
ings and  evidence  in  the  cause,  and  decreeing  payment  by  the 
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bank  to  the  complainant  of  the  amount  of  the  fund  claimed, 
with  interest. 

From  this  decree  the  bank  prosecutes  this  appeal. 

The  contention  of  the  appellant,  in  opposition  to  the  decree 
below  upon  the  merits,  is  that  the  account  of  A.  H.  Dillon,  Jr., 
general  agent,  with  the  bank,  was  an  individual  account  with 
him  as  a  depositor,  which  created  the  relation  of  debtor  and 
creditor  between  them,  and  to  which  no  other  party  was  or 
could  be  privy;  that  the  style  in  which  it  was  kept,  of  general 
agent,  was  merely  a  descriptio  personce,  and  furnished  no  indi- 
cation that  the  money  deposited  belonged  to  the  depositor  in 
any  fiduciary  capacity;  that  it  described  merely  the  business 
in  which  he  was  engaged,  as  that  of  a  general  agency,  for 
whomsoever  might  employ  him ;  that  in  point  of  fact  the  ac- 
count embraced  deposits  from  various  sources,  and  was  used 
as  a  medium  for  payments  of  every  description,  according  to 
the  will  of  the  depositor ;  that  the  bank  had  no  notice  of  any 
equitable  claim  of  the  complainant,  nor  of  the  facts  on  which 
its  claim  rests ;  that  consequently  it  had  the  right  to  treat  the 
account  as  a  dealing  with  Dillon  individually,  in  which,  so  far 
as  the  bank  was  concerned,'  no  one  else  had  any  interest,  legally 
or  equitably,  and  subject  to  its  lien  as  a  banker  for  any  over- 
due obligation  of  the  depositor. 

It  is  claimed  further,  in  support  of  the  bank's  position,  that 
the  discount  of  the  note  afterwards  charged  to  this  account 
was  made  originally  upon  the  faith  and  credit  that  the  latter 
was  Dillon's  individual  property.  But  this  we  iind  to  be  dis- 
tinctly and  fully  negatived  by  the  circumstances  in  proof  There 
was  a  considerable  balance  to  the  credit  of  this  account  when 
the  original  debt  was  contracted  and  at  each  time  when  it  was 
renewed;  but  at  no  time  does  it  appear  that  the  suggestion 
was  made  that  it  should  be  applied,  in  whole  or  in  part,  to  pay 
or  reduce  the  indebtedness.  The  debt  was  first  charged  in  the 
account  kept  in  the  name  of  Mrs.  Dillon,  and  never  appear- 
ed in  the  other  till  it  was  finally  charged  up  for  payment.  In 
the  original  conversation  that  resulted  in  the  agreement  for 
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the  loan,  O'Connor,  the  president  of  the  bank,  demanded  secu- 
rity, and  was  satisfied  with  the  responsibility  of  Mrs.  Dillon 
as  the  supposed  owner  of  their  residence  in  Baltimore ;  and  it 
was  not  until  after  O'Connor  learned  that  this  had  been  con- 
veyed to  another  that  he  conceived  the  idea  of  charging  the 
note,  when  it  should  become  due,  if  it  remained  unpaid,  to  the 
account  of  Dillon  as  general  agent.  The  existence  of  this  ac- 
count as  a  profitable  one  to  the  bank  was  alleged  as  a  reason 
by  Dillon  why  he  should  have  the  accommodation,  but  it  was 
not  pledged  for  the  payment  of  the  loan,  either  in  express 
terms  or  by  any  acts  or  conduct  from  which  such  an  intention 
can  be  inferred.  And  no  such  claim  is  made  by  the  directors  of 
the  bank,  either  in  their  resolution  of  November  29, 1873,  au- 
thorizing the  discount  of  the  last  six-month  note,  or  that  of  June 
11,  1874,  justifying  the  act  of  the  cashier  in  finally  charging 
it  up  to  the  account  of  Dillon  as  general  agent. 

We  find  it  also  to  be  fully  proven  that  the  bank  knew  that 
Dillon  was  the  agent  for  the  insurance  company;  that  it  was 
his  business  and  duty  to  collect  and  remit  to  it  the  premiums 
on  policies  of  life  insurance  as  they  accrued ;  that  the  bank 
account  in  his  name  as  general  agent  was  opened  in  that  way 
to  be  used  for  that  purpose;  that  in  point  of  fact  such  pre- 
miums were  collected  and  deposited  for  accumulation  to  be 
remitted,  and  were  remitted  by  checks  on  that  account,  and 
that  they  constituted  much  the  larger  part  of  the  fund  which 
entered  into  it. 

It  will  be  observed  that  the  question  arising  here  is  not  what 
the  rights  of  the  parties  would  be  if,  the  bank  having  no  knowl- 
edge of  the  character  of  the  account  except  what  might  be 
inferred  from  the  use  of  the  words  "general  agent"  at  its  head, 
the  note  had  been  taken  up  by  Dillon's  check  upon  that  ac- 
count. Here  .the  attempt  is  made,  with  the  actual  knowledge 
which  we  find  imputable  to  the  bank,  and  without  Dillon's 
assent,  to  pay  itself  his  overdue  note  out  of  a  fund  for  which, 
as  agent  of  the  insurance  company,  he  was  bound  to  account 
to  it.    In  the  case  of  Duncan  v.  Jaudon,  15  Wall.,  165,  this 
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court  decided-that  a  banker  lending  money  to  a  person  for  his 
private  use,  on  the  security  of  stocks  the  certificates  of  which 
showed  that  he  held  them  as  trustee  for  another,  was  charge- 
able, as  a  part}'  to  the  breach  of  trust,  for  the  value  of  the 
trust  property  converted,  and  cite  with  approbation  the  similar 
decision  in  Shaw  v.  Spencer,  100  Mass,,  389,  where  the  certifi- 
cates were  in  the  name  of  "A  B,  trustee,"  without  naming  a 
cestui  que  trust.  In  that  case  it  was  held  that  the  pledgee  is, 
by -the  terms  of  the  certificate,  put  on  inquiry  as  to  the  charac- 
ter and  limitations  of  the  trust,  and  if  he  accepts  the  pledge 
without  inquiry,  does  so  at  his  peril. 

A  bank  account,  it  is  true,  even  when  it  is  a  trust  fund,  and 
designated  as  such  by  being  kept  in  the  name  of  the  depositor 
as  trustee,  differs  from  other  trust  funds  which  are  permanently 
invested  in  the  name  of  trustees  for  the  sake  of  being  held  as 
such ;  for  a  bank  accountis  made  to  be  checked  against,  and  rep- 
resents a  series  of  current  transactions.  The  contract  between 
the  bank  and  the  depositor  is  that  the  former  will  pay  acco.rd- 
ing  to  the  checks  of  the  latter,  and  when  drawn  in  proper  form 
the  bank  is  bound  to  presume  that  the  trustee  is  in  the  course  of 
lawfully  performing  his  duty,  and  to  honor  them  accordingly. 
But  when  against  a  bank  account  designated  as  one  kept  b}' 
the. depositor  in  a  fiduciary  character  the  bank  seeks  to  assert 
its  lien  as  a  banker  for  a  personal  obligation  of  the  depositor, 
known  to  have  been  contracted  for  his  private  benefit,  it  must 
be  held  as  having  notice  that  the  fund  represented  by  the  account 
is  not  the  individual  property  of  the  depositor  if  it  is  shown  to 
consist,  in  whole  or  in  part,  of  funds  held  by  him  in  a  trust 
relation. 

In  such  circumstances  it  is  merely  an  application  of  the  prin- 
ciple of  set-ofi",  and  is  illustrated  by  the  case  of  Bailey  v.  Finch, 
L.  K.,  7  Q.  B.,  34.  There  the  plaintiff",  as  trustee  of  a  bankrupt 
banking  firm,  sought  to  recover  a  balance  of  a  banking  ac- 
count which  had  been  overdrawn.  The  defendant  sought  to 
set  off"  a  balance  due  to  him  as  executor  of  A,  in  which  name 
he  had  another  account,  and  proved  that  as  residuary  legatee 
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he  was  beneticially  entitled  to  this  balance,  the  legatees  being 
otherwise  satisfied.  It  was  held  that  the  effect  of  the  account 
being  in  the  name  of  the  executor  was  to  affect  the  bank  with 
notice  if  there  were  any  equities  attaching  to  the  fund,  but  that 
under  the  circumstances  there  were  no  such  equities  as  to  pre- 
vent the  defendant  from  treating  the  balance  as  a  fund  to  which 
he  was  beneficially  as  well  as  legally  entitled,  and  that  con- 
sequently he  was  entitled  to  set  it  against  the  plaintiff's  claim. 
Cockburn,  C.  J.,  said:  "There  can  be  no  doubt  that  in  point 
of  law  the  estate  and  efi'ects  of  the  deceased  testatrix  passed 
to  the  defendant  as  executor.  And  although  it  may  be  for  his 
convenience  to  open  an  account  in  his  own  name  as  executor 
instead  of  in  his  own  name  as  private  customer,  the  whole  effect 
of  that  is,  I  apprehend,  to  affect  the  bank  with  the  knowledge 
of  the  character  in  which  he  holds  the  money.  Therefore,  if 
there  were  persons  beneticially  interested  in  that  fund  the  bank 
might  be  liable  to  be  restrained  by  proceedings  in  equity  from 
dealing  with  the  fund  as  if  it  were  one  in  which  their  cus- 
tomer, the  defendant,  were  beneficially  interested,  absolutely 
without  reference  to  any  trust  or  beneficial  interest  to  which  it 
was  subject."  In  the  same  case  Blackburn,  J.,  said  that  open- 
ing the  account  as  executor  operated  "as  a  notice  to  them,  as 
a  statement  to  the  bank — '  this  account  which  I  am  opening  is 
not  my  own  unlimited  property,  but  it  is  money  which  belongs 
to  the  estate  which  T  am  administering  as  executor ;  conse- 
quently there  may  be  persons  who  have  equitable  claims  upon 
it.'  The  bank  would  have  been  bound  by  any  equity  which 
did  exist,. of  which  they  had  notice  at  the  time  the  bank  be- 
came bankrupt." 

In  the  case  of  Paunell  v.  Hurley,  2  CoUyer  New  Cas.,  241, 
the  depositor  having  two  accounts — one  in  trust,  the  other  in 
his  own  name — drew  his  check  as  trustee  to  pay  his  private 
debt  to  the  banker.  The  vice-chancellor,  Knight  Bruce,  put  the 
case  thus: 

"  Money  is  due  from  A  to  B  in  trust  for  C.  B  is  indebted 
to  A  on  his  own  account.     A,  with  knowledge  of  the  trust,  con- 
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curs  with  B  in  setting  cue  debt  against  the  other,  which  is 
done  without  C's  consent.  Can  it  be  a  question  in  equity 
whether  such  a  transaction  can  stand  ?" 

In  Bodenhara  v.  Hoskyns,  2  DeGex,  MacN.  &  Gor.,  903,  the 
principle  was  stated  to  be  one,  acted  upon  daily  by  courts  of 
equity,  "according  to  which  a  person  who  knows  another  to 
have  in  his  hands  or  under  his  control  monej's  belonging  to-a 
third  person  cannot  deal  with  those  moneys  for  his  own  private 
benefit,  when  the  effect  of  that  transaction  is  the  commission 
of  a  fraud  on  the  owner." 

In  the  case  of  ex  parte  Kingston  in  re  Gross,  L.  R.,  6  Ch. 
App.,  632,  a  county  treasurer  had  two  bank  accounts,  one 
headed  "  police  account."  Some  of  the  items  to  his  credit  in 
this  account  could  be  traced  as  having  come  from  county  funds, 
but  most  of  them  could  not.  The  checks  which  he  drew  upon 
it  were  all  headed  "  police  account,"  and  appeared  to  have  been 
drawn  only  for  county  purposes.  For  the  purposes  of  interest 
the  bank  treated  the  accounts  as  one  account,  and  the  interest 
on  the  balance  in  his  favor  was  carried  to  the  credit  of  his  pri- 
vate account.  The  manager  of  the  bank  knew  he  was  county 
treasurer,  and  understood  that  he  had  been  in  a  habit  of  paying 
county  moneys  into  the.  bank.  He  absconded,  his  private  ac- 
count being  overdrawn,  and  the  police  account  being  in  credit. 
It  was  held  that  the  bank  was  not  entitled  to  set  off  the  one  ac- 
count against  the  other,  but  that  the  county  magistrates  could 
recover  the  balance  standing  to  the  credit  of  the  police  account. 
Sir  W.  M.  James,  L.  J.,  said:  "In  my  mind  tbis  case  is  in- 
finitely stronger  than  those  referred  to  during  the  argument, 
in  which  a  similar  claim  on  the  part  of  bankers  was  disallowed ; 
for  in  those  cases  the  bankers  relied  on  cheques  drawn  by  the 
customers;  and  if  a  banker  receives  from  a  customer  holding 
a  trust  account  a  cheque  draw  on  that  account,  he  is  not  in  gen- 
eral bound  to  inquire  whether  that  cheque  was  properly  drawn. 
Here  the  customer  has  drawn  no  cheque,  and  the  bankers  are 
seeking  to  set  oft"  the  balance  on  his  privaite  account  against  the 
balance  in  his  favor  on  what  they  knew  to  be  a  trust  account." 
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It  is  objected  that  the  remedy  of  the  complainant  below,  if 
any  existed,  is  at  law,  and  not  in  equity.  But  the  contract  cre- 
ated by  the  dealings  in  a  bank  account  is  between  the  depositor 
and  bank  alone,  without  reference  to  the  beneficial  ownership 
ot  the  moneys  deposited.  No  one  can  sue  at  law  for  a  breach 
of  that  contract  except  the  parties  to  it.  There  was  no  privity 
created  by  it,  even  upon  .the  facts  of  the  present  case,  as  we 
have  found  them,  between  the  bank  and  the  insurance  com- 
pany. The  latter  would  not  have  been  liable  to  the  bank  for 
an  overdraft  by  Dillon,  as  was  decided  by  this  court  in  Na- 
tional Bank  v.  Insurance  Company,  103  U.  S.  R.,  783 ;  and, 
conversely,  for  the  balance  due  from  the  bank  no  action  at  law 
upon  the  account  could  be  maintained  by  the  insurance  com- 
pany. 

But  although  the  relation  between  the  bank  and  its  depos- 
itor is  that  merely  of  debtor  and  creditor,  and  the  balance  due 
on  the  account  is  only  a  debt,  yet  the  question  is  always  open, 
to  whom  in  equity  does  it  beneficially  belong?  If  the  money 
deposited  belonged  to  a  third  person,  and  was  held  by  the  de- 
positor in  a  fiduciary  capacity,  its  character  is  not  changed  by 
being  placed  to  his  credit  in  his  bank  account. 

"  It  is,"  said  Lord  Justice  Turner  in  the  case  of  Pennell  v. 
Deftell,  4  DeG.,McN.  &  G.,388,  "I  apprehend,  an  undoubted 
principle  of  this  court,  that  as  between  cestui  que  trust  and 
trustee,  and  all  parties  claiming  under  the  trustee  otherwise 
than  by  purchase  for  valuable  consideration  without  notice, 
all  property  belonging  to  a  trust,  however  much  it  may  be 
changed  or  altered  in  its  nature  or  character,  and  all  the  fruit 
of  such  property,  whether  in  its  original  or  in  its  altered  state, 
continues  to  be  subject  to  or  affected  by  the  trust."  In  the 
same  case  Lord  Justice  Knight  Bruce  said,  p.  383:  "When 
a  trustee  pays  trust  money  into  a  bank  to  his  credit,  the  account 
being  a  simple  account  with  himself,  not  marked  or  distin- 
guished in  any  other  manner,  the  debt  tbus  constituted  from 
the  bank  to  him  is  one  which,  as  long  as  it  remains  due,  belongs 
5  3v 
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specifically  to  the  trust  as  much  and  as  effectually  as  the  money 
so  paid  would  have  done  had  it  specifically  been  placed  by  the 
trustee  in  a  particular  repository  and  so  remained ;  that  is  to 
say,  if  the  specific  debt  shall  be  claimed  on  behalf  of  the  cesiuis 
que  irustent,  it  must  be  deemed  specifically  theirs,  as  between 
the  trustee  and  his  executors  and  the  general  creditors,  after 
his  death  on  one  hand,  and  the  trust  on  the  other."  He  added : 
"  This  state  of  things  would  not,  I  apprehend,  be  varied  by 
the  circumstance  of  the  bank  holding  also  for  the  trustee,  or 
owing  also  to  him,  money  in  every  sense  his  own." 

Vice-Chancellor  Sir  W.  Page  Wood,  in  Frith  v.  Cartland,  2 
Hem.  &  Mil,  420,  said  that  Pennell  v.  Deffell  rested  upon  and 
illustrated  two  established  doctrines.  One  was,  that  "  so  long 
as  the  trust  property  can  be  traced  and  followed  into  other 
property  into  which  it  has  been  converted,  that  remains  subject 
to  the  trust ;  "  the  second  is,  "that  if  a  man  mixes  trust  funds 
with  his  own,  the  whole  will  be  treated  as  the  trust  property, 
except  so  far  as  he  may  be  able  to  distinguish  what  is  his  own." 

The  case  of  Pennell  v.  Deftell,  supra,  was  the  subject  of 
comment  by  Fry,  J.,  in  re  West  of  England  and  South  Wales 
District  Bank,  ex  parte  Dale  &  Co.,  L.  R.,  11  Oh.  Div.,  772. 
Strongly  approving  the  decision  in  principle,  he  felt  bound 
nevertheless,  by  what  he  considered  the  weight  of  authority, 
not  to  apply  it,  in  the  circumstances  of  the  case  before  him, 
where  there  had  been  a  mingling  of  trust  money  with  indi- 
vidual money.  He  said,  however :  "  Does  it  make  any  differ- 
ence that  instead  of  trustee  and  cestui  que  trust  it. is  a  case  of 
fiduciary  relationship  ?  What  is  a  fiduciary  relationship  ?  It 
is  one  in  which,  if  a  wrong  arise,  the  same  remedy  exists 
against  the  wrong-doer  on  behalf  of  the  principal  as  would 
exist  against  a  trustee  on  behalf  of  the  cestui  que  trust.  If  that 
be  a  just  description  of  the  relationship,  it  would  follow  that 
wherever  fiduciary  relationship  exists,  and  money  coming  from 
the  trust  lies  in  the  hands  of  persons  standing  in  that  relation- 
ship, it  can  be  followed  and  separated  from  any  money  of  their 
own." 
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The  whole  subject  of  this  discussion  was  very  elaborately- 
and  with  much  learning  reviewed  by  the  Court  of  Appeal  in 
England  in  the  very  recent  case  of  Knatchbull  v.  Hallett,  in  re 
Hallett's  estate,  L.  E.,  13  Ch.  Div.,  696.  It  was  there  decided 
that  if  money  held  by  a  person  in  a  fiduciary  character,  though 
not  as  trustee,  has  been  paid  by  him  to  his  account  at  his 
banker's,  the  person  for  whom  he  held  the  monej'  can  follow 
it,  and  has  a  charge  on  the  balance  in  the  banker's  hands, 
although  it  was  mixed  with  his  own  moneys;  and  in  that  par- 
ticular the  court  overruled  the  opinion  in  ex  parte  Dale  &  Co., 
supra.  It  was  also  held  that  the  rule  in  Clayton's  case,  (1  Mer., 
572,)  attributing  the  first  drawings  out  to  the  first  payra.ents  in, 
does  not  apply ;  and  that  the  drawer  must  be  taken  to  have 
drawn  out  his  own  money  in  preference  to  the  trust  money ; 
and  in  that  particular  Pennell  v.  Deifell  was  not  followed.  The 
master  of  the  rolls,  Sir  George  Jessell,  showed  that  the  modern 
doctrine  of  equity,  as  regards  property  disposed  of  b}'  persons 
in  a  fiduciary  position,  is  that,  whether  the  disposition  of  it  be 
rightful  or  wrongful,  the  beneficial  owner  is  entitled  to  the 
proceeds,  whatever  be  their  form,  provided  only  he  can  identify 
them.  If  they  cannot  be  identified  by  reason  of  the  trust 
money  being  mingled  with  that  of  the  trustee,  then  the  cestui 
que  trust  is  entitled  to  a  chai-ge  upon  the  new  investment  to 
the  extent  of  the  trust  money  traceable  into  it;  that  there  is 
no  distinction  between  an  express  trustee  and  an  agent,  or 
bailee,  or  collector  of  rents,  or  anybody  else  in  a  fiduciary 
position  ;  and  that  there  is  no  dift'erence  between  investments 
in  the  purchase  of  lands,  or  chattels,  or  bonds,  or  loans,  or 
moneys  deposited  in  a  bank  account.  He  adopts  the  principle 
of  Lord  EUenborough's  statement  in  Taylor  v.  Plumer,  3  M. 
&  S.,  562,  that  "  it  makes  no  difference  in  reason  or  law  into 
what  other  form  dift'erent  from  the  original  the  change  may 
have  been  made,  whether  it  be  into  that  of  promissory  notes 
for  the  security  of  money  which  was  produced  by  the  sale  of 
the  goods  of  the  principal,  as  in  Scott  v.  Surmau,  Wiles,  400, 
or  into  other  merchandise,  as  in  Whitecomb  v.  Jacob,  1  Salk., 
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161,  for  the  product  or  substitute  for  the  original  thing  still 
follows  the  nature  of  the  thing  itself,  as  long  as  it  can  be 
ascertained  to  be  such,  and  the  right  only  ceases  when  the 
means  of  ascertainment  fail."  But  he  dissents  from  the  ap- 
plication of  the  rule  made  by  Lord  Ellenborough,  when  the 
latter  added,  "  which  is  the  case  when  the  subject  is  turned 
into  money  and  confounded  in  a  general  mass  of  the  same 
description,"  for  equity  will  follow  the  money,  even  if  put  into 
a  bag  or  an  undistinguishable  mass,  by  taking  out  the  same 
quantity.  And  the  doctrine  that  money  has  no  earmark  must 
betaken  as  subject  to  the  application  of  this  rule.  The  Court 
of  Appeals  had  previously  applied  the  very  rule  as  here  stated 
in  the  case  of  Burt  v.  Burt,  reported  in  a  note  to  ex  parte  Dale 
&  Co.,  L.  E.,  11  Ch.  Div.,  773. 

The  principle  is  illustrated  by  many  cases  in  this  country. 
In  that  of  the  Farmers  and  Mechanics'  National  Bank  v.  King, 
57  Penn  St.,  202.  a  collector  of  rents  deposited  moneys  of  his 
principal  in  a  bank  in  his  own  name ;  it  was  attached  by  a 
creditor  of  the  depositor,  and  immediately  afterwards  notice 
of  ownership  was  given  by  the  principal.  It  was  held  that  the 
attaching  creditor  stood  in  the  position  of  the  depositor,  and 
could  recover  only  what  the  depositor  could.  The  law  of  the 
case  was  stated  by  Judge  Strong  in  the  following  language: 

"  It  is  undeniable  that  equity  will  follow  a  fund  through  any 
number  of  transmutations  and  preserve  it  for  the  owner  so 
long  as  it  can  be  identified.  And  it  does  not  matter  in  whose 
name  the  legal  right  stands.  If  money  has  been  converted  by 
a  trustee  or  agent  into  a  chose  in  action,  the  legal  right  to  it 
may  have  been  changed,  but  equity  regards  the  beneficial 
ownership.  It  is  conceded,  tor  the  cases  abundantly  show  it, 
that  when  the  bank  received  the  deposits  it  thereby  became  a 
debtor  to  the  depositor.  The  debt  might  have  been  paid  in 
answer  to  his  checks,  and  thqs  the  liability  extinguished,  in 
the  absence  of  interference  by  his  principals,  to  whom  the 
money  belonged.  But  surely' it  cannot  be  maintained  that 
when  the  principals  asserted  their  right  to  the  money  before 
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its  repayment,  and  gave  notice  to  the  bank  of  their  ownership, 
and  of  their  unwillingness  that  the  money  should  be  paid  to 
the  agent,  his  right  to  reclaim  it  had  not  ceased.  A  bank  can 
be  in  no  better  situation  than  any  other  debtor." 

The  same  doctrine  was  strongly  maintained  by  the  New 
York  Court  of  Appeals  in  the  case  of  Van  Alen  v.  The  Ameri- 
can National  Bank,  52  N.  Y.,  1.  In  that  case  it  was  decided 
that  when  an  agent  deposits  in  a  bank  to  his  own  account  the 
proceeds  of  property  sold  by  him  for  his  principal,  under  in- 
structions thus  to  keep  it,  a  trust  is  impressed  upon  the  deposit 
in  favor  of  the  principal,  and  his  right  thereto  is  not  ati'ected 
by  the  fact  that  the  agent  at  the  same  time  deposits  other 
moneys  belonging  to  himself;  nor  is  it  aiiected  by  the  fact 
that  the  agent,  instead  of  depositing  the  identical  moneys  re- 
ceived by  him  on  account  of  his  principal,  substitutes  other 
moneys  therefor.  In  the  course  of  the  opinion.  Church,  Ch. 
J.,  said : 

"  It  was  suggested  on  the  argument  that  notice  to  the  bank 
by  the  depositor  was  necessary  to  protect  the  rights  of  the 
plaintiff",  but  this  is  not  so.  The  title  of  the  plaintiff  does 
not  depend  upon  whether  the  bank  knew  he  had  a  title  or 
not.  That  rested  upon  other  facts.  A  notice  to  the  bank 
might  have  prevented  any  transfer  or  the  creation  of  a  lien 
by  the  depositor,  or  prevented  the  bank  from  taking  or  ac- 
quiring such  lien  in  good  faith,  but  could  not  otherwise  be 
necessary  or  important." 

This  doctrine  of  equity  is  modern  only  in  the  sense  of  its 
being  a  consistent  and  logical  extension  of  a  principle  originat- 
ing in  the  very  idea  of  trusts,  for  they  can  only  be  preserved 
by  a  strict  enforcement  of  the  rule  that  forbids  one  holding  a 
trust  relation  from  making  private  use  of  trust  property.  It 
has  been  repeatedly  recognized  and  enforced  in  this  court. 
(Oliver  v.  Piatt,  3  How.,  333 ;  May  v.  Le  Claire,  11  Wall, 
217;  Duncan  v.  Jaudon,  15  Wall.,  165;  Bayne  v.  United 
States,  93  U.  8.,  642 ;  United  States  v.  State  Bank,  96  U.  S., 
30.) 
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The  relation  of  Dillon  to  the  insurance  company  was  one  of 
confidence  and  trust.  He  was  its  agent  for  the  collection  of 
premiums,  which  belonged  to  it  no  less  when  in  his  hands  than 
before  their  receipt  by  him.  He  was  to  account  for  them, 
under  its  directions,  and  in  his  entire  dealing  with  them  was 
bound  to  obey  its  orders.  He  was  not  merely  its  debtor  for 
the  amount  in  his  hands.  He  held  the  fund  for  the  use  and 
as  the  property  of  the  company.  (Foley  v.  Hill,  2  House  of 
Lords  Cases,  35.)  In  a  direct  suit  between  them,  (Dillon  v. 
Conn.  Mut.  Life  Ins.  Co.,  44  Md.,  386,)  it  was  so  expressly 
ruled,  the  Maryland  Court  of  Appeals  saying :  "  Dillon  not  only 
held  the  fiduciary  relation  to  the  company  of  its  agent,  but  was 
acting  in  i-espe'ct  to  this  and  all  the  money  he  collected  while 
such  agent,  under  specific  directions  as  to  what  he  should  do 
with  it — directions  which  the  company  had  the  right,  for  its 
own  protection  and  that  of  its  policy-holders,  to  have  specific- 
ally performed.  *  *  *  He  must,  we  think,  be  regarded 
and  treated  as  a  trustee,  and  the  fund  thus  in  his  hands  must 
be  considered  as  so  far  impressed  with  a  trust  as  to  give  a  court 
of  equity  jurisdiction  of  the  case  on  that  ground,  if  on  no 
other." 

Evidently  the  bank  has  no  better  right  than  Dillon,  unless  it 
can  obtain  it  through  its  banker's  lien.  Ordinarily  that  attaches 
in  favor  of  the  bank  upon  the  securities  and  moneys  of  the 
customer  deposited  in  the  usual  course  of  business  for  advances 
which  are  supposed  to  be  made  upon  their  credit.  It  attaches 
to  such  securities  and  funds,  not  onl3'  against  the  depositor, 
but  against  the  unknown  equities  of  all  others  in  interest,  unless 
modified  or  waived  by  some  agreement,  express  or  implied,  or 
conduct  inconsistent  with  its  assei'tion.  But  it  cannot  be  per- 
mitted to  prevail  against  the  equity  of  the  beneficial  owner,  of 
which  the  bank  has  notice,  either  actual  or  constructive. 

In  the  present  case,  in  addition  to  the  circumstance  that  the 
account  was  opened  and  kept  by  Dillon  in  his  name  as  general 
agent,  and  all  the  presumptions  properly  arising  upon  it,  we 
have  found  that  other  facts  proved  on  the  hearing  justify  and 
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require  the  conclusion  that  the  bank  had  full  knowledge  of  the 
sources  of  the  deposits  made  by  Dillon  in  this  account  and  of  his 
duty  to  remit  and  account  for  them  as  agent  of  the  insurance 
company.  It  is,  consequently,  chargeable  with  notice  of  the 
equities  of  the  appellee. 

In  our  opinion  the  equity  of  the  case  upon  the  merits  was 
manifestly  with  the  appellee.  But  the  appellant  has  assigned 
other  errors  upon  the  decree  which  remain  to  be  considered. 

1.  It  is  claimed  that  the  suit  while  in  the  Circuit  Court  abated 
by  reason  of  the  dissolution  of  the  defendant  below  as  a  cor- 
porate body. 

The  Central  National  Bank  was  organized  under  the  national 
bank  act  of  1864  and  its  amendments  on  January  16,  1871. 
Its  articles  of  association  provided  that  "  this  association  shall 
continue  for  the  period  of  twenty  years  from  the  date  of  the 
organization  certificate,  unless  sooner  dissolved  by  the  act  of 
its  stockholders  owning  at  least  two-thirds  of  its  stock,  who 
may  dissolve  and  close  up  the  association  in  such  manner  as 
they  may  deem  to  be  for  the  interest  of  the  stockholders  and 
creditors  of  the  association,  but  subject  to  the  restrictions,  re- 
quirements, and  provisions  of  the  act." 

On  July  15,  1874,  three  days  before  the  complainant's  bill 
was  filed,  at  a  meeting  of  the  stockholders  of  the  bank  held 
pursuant  to  law,  "  it  was  voted  by  the  stockholders  of  said 
association  owning  more  than  two-thirds  of  its  stock  that  said 
association  go  into  liquidation  and  be  closed." 

It  is  certified  by  the  comptroller  of  the  currency  "  that  the 
Central  National  Bank  of  Baltimore  went  into  voluntary  liqui- 
dation on  July  15,  1874,  under  sections  5220  and  5221  of  the 
Eevised  Statutes  of  the  United  States,  and  on  January  8, 1875, 
deposited  legal-tender  notes  with  the  treasurer  of  the  United 
States  for  the  full  amount  of  its  oustanding  circulation,  as  pro- 
vided in  section  5222  of  the  Eevised  Statutes,  whereupon  the 
bonds  deposited  by  the  association  for  the  purpose  of  securing 
its  circulating  notes  were  delivered  to  the  bank,  thus  finally 
closing  its  connection  with  this  department." 
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It  further  appears  that  the  bank  ceased  to  do  aiij'  new  bank' 
ing  business  after  resolving  to  go  into  liquidation ;  paid  its 
depositors  and  other  creditors,  so  far  as  their  clainas  were  ad- 
mitted ;  reduced  its  assets  to  cash  and  distributed  the  money 
among  the  shareholders,  paj'ing  them  back  their  capital  in  full, 
with  an  accumulation  of  two  per  cent,  premium.  The  bank's 
lease  of  its  banking-house  expired  March  1,  1875,  when  its 
doors  were  closed,  its  clerks  discharged,  and  afterwards  its 
furniture  removed  and  disposed  ©f  and  its  signs  taken  down. 
On  February  1,  1875,. a  special  authority  was  issued  by  the 
board  of  directors  authorizing  the  president  and  acting  cashier 
to  act  for  and  do  all  legal  acts  that  might  become  necessary  in 
f'c  liquidation  of  the  business  of  the  bank. 

It  is  claimed  that  these  facts  show  a  dissolution  of  the  cor- 
poration. 

It  is  provided  by  section  5136  of  the  Revised  Statutes  of  the 
United  States  that  every  national  bank  duly  incorporated  shall 
"  have  succession  for  the  period  of  twenty  years  from  its  organ- 
ization, unless  it  is  sooner  dissolved  according  to  the  provisions 
of  its  articles  of  association,  or  by  the  act  of  its  shareholders 
owning  two-thirds  of  its  stock,  or  unless  its  franchise  becomes; 
forfeited  by  some  violation  of  law." 

By  section  5220  it  is  also  provided  that  "  any  association 
may  go  into  liquidation  and  be  closed  by  the  vote  of  its  share- 
holders owning  two-thirds  of  its  stock." 

Section  5221  requires  that  whenever  a  vote  is  taken  to  go 
into  liquidation,  notice  of  the  fact  shall  be  given  to  the  comp- 
troller of  the  currency,  and  publication  made  in  newspapers 
that  the  association  is  closing  up  its  aftairs  and  notifying  its 
creditors  to  present  their  claims  for  payment. 

Six  months  thereafter  is  given  by  section  5222  in  which  the 
association  is  required  to  deposit  with  the  treasurer  of  the 
United  States  lawful  money  of  the  United  States  sufficient  to 
redeem  all  its  outstanding  circulation. 

It  is  further  provided  (section  5224)  that  when  that  deposit 
has  been  made  the  bonds  deposited  to  secure  payment  of  its 
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notes  shall  be  reassigned  to  it.  "  And  thereafter  the  associa- 
tion and  its  shareholders  shall  stand  discharged  from  all 
liabilities  upon  its  circulating  notes,  and  their  notes  shall  be 
redeemed  at  the  treasury  of  the  United  States." 

In  connection  with  the  provision  of  the  articles  of  associa- 
tion of  the  Central  National  Bank  already  noticed,  these  are 
all  the  provisions  of  law  that  are  supposed  to  affect  the  ques- 
tion. 

It  is  to  be  observed  that  the  sections  under  which  the  pro- 
ceedings took  place  which,  it  is  claimed,  put  an  end  to  the 
corporate  existence  of  the  bank,  do  not  refer,  in  terms,  to  a 
dissolution  of  the  corporation,  and  there  is  nothing  in  the  lan- 
guage which  suggests  it,  in  the  technical  sense  in  which  it  is  used 
here  as  a  defense.  The  association  goes  into  liquidation  and 
is  closed.  It  is  required  to  give  notice  that  it  is  closing  up  its 
affairs,  and,  in  order  to  do  so  completely  and  effectually,  to 
notify  its  creditors  to  present  their  claims  for  payment. 
And  the  redemption  of  its  bonds  given  to  secure  the  payment 
of  its  circulating  Tiotes,  by  the  required  deposit  of  money  in 
the  treasury,  is  limited  in  its  effect  to  a  discharge  of  the  as- 
sociation and  its  sliareholders  from  all  liability  upon  its  circu- 
lating notes.  The  very  purpose  of  the  liquidation  provided 
for  is  to  pay  the  debts  of  the  corporation,  that  the  remainder 
of  the  assets,  being  reduced  to  money,  may  be  distributed 
among  the  stockholders.  That  distribution  cannot  take  place^ 
with  any  show  of  justice  and  according  to  the  intent  of  the 
law,  until  all  liabilities  to  creditors  have  been  honestly  met  and 
paid.  If  there  are  claims  made  which  the  directors  of  the  as- 
sociation are  not  willing  to  acknowledge  as  just  debts,  there 
is  nothing  in  the  statute  which  is  inconsistent  with  the  right 
of  the  claimant  to  obtain  a  judicial  determination  of  the  con- 
troversy by  process  against  the  association,  nor  with  that  of  the 
association  to  collect  by  suit  debts  due  to  it.  It  is  clearly,  we 
think,  the  intention  of  the  law  that  it  should  continue  to  exist 
as  a  person  in  law,  capable  of  suing  and  being  sued,  until  its 
affairs  and  business  are  completely  settled.      The  proceeding 
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prescribed  by  the  law  seems  to  resemble  not  the  technical  dis- 
solution of  a  corporation  without  any  saving  as  to  the  com- 
mon law  consequences,  but  rather  that  of  the  dissolution  of  a 
copartnership,  which,  nevertheless,  continues  to  subsist  for  the 
purpose  of  liquidation  and  winding  up  its  business. 

In  the  case  of  Bank  of  Bethel  v.  Pahquioque  Bank,  14  Wall., 
383,. the  same  question  was  made  in  reference  to  a  national 
bank  which,  having  become  insolvent  by  a  refusal  to  pay  its 
circulating  notes,  was  put  into  liquidation  by  the  comptroller 
of  the  currency  by  the  appoiatment  of  a  receiver  under  other 
provisions  of  the  bank  act.  It  was  there  claimed,  for  the  pur- 
pose of  defeating  a  suit  brought  against  the  bank  by  name, 
that  the  appointment  of  the  receiver,  who  had  refused  to  admit 
and  pay  the  plaintift"'s  claim,  was  a  dissolution  of  the  corpora- 
tion. Mr.  Justice  Cliftbrd,  delivering  the  opinion  of  the  court, 
recited  the  provisions  of  the  law  upon  the  subject,  and  said: 

"  None  of  these  pi'oceedings,  however,  support  the  theory  that 
the  association  ceased  to  exist  when  the  receiver  was  appointed, 
nor  at  any  time  before  the  assets  of  the  association  are  fully 
administered,  and  the  balance,  if  any,  is  paid  to  the  owners  of 
the  stock  or  their  legal  representatives."     (14  Wall.,  398.) 

"  Much  aid  cannot  be  derived  from  authorities  in  the  exami- 
nation of  this  proposition,  as  the  question  turns  chiefly,  if  not 
entirely,  upon  the  construction  of  the  act  of  Congress,  and 
suffice  it  to  say  that  we  are  all  of  the  opinion  that  the  act  con- 
tains nothing  in  its  subsequent  provisions  inconsistent  with  the 
theory  of  the  plaintift's,  that  the  association  may  sue  and  be 
sued,  complain  and  defend,  in  all  cases  where  it  may  be  neces- 
sary that  the  corporate  name  of  the  association  shall  be  used 
for  that  purpose  in  closing  its  business  and  winding  up  its 
aftairs,  under  the  provisions  of  the  act  which  authorized  its 
formation." 

In  -that  case  it  was  argued,  as  in  this,  that  as  the  only  consti- 
tutional warrant  for  the  existence  of  a  national  bank  was  its 
connection  with  the  government  as  a  fiscal  agent,  the  sever- 
ance of  that  connection  ipso  facto  deprived  it  of  vitality.     The 
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same  argument  would  render  it  incapable  of  returning  to  its 
stockholders  their  capital  and  accumulated  profits.  If  it  was 
a  reasonable  incident  to  its  living  that  it  should  contract  debts, 
it  is  equally  a  reasonable  incident  to  its  dissolution  that  it 
should  pay  them.  We  see  no  coijstitutioual  impediment  that 
prevents  it. 

The  same  conclusion  was  reached  by  the  Court  of  Appeals 
of  Maryland  in  the  case  of  Ordway  v.  Central  National  Bank, 
47  Md.,  217. 

On  June  30,  1876,  Congress  passed  an  act  authorizing  the 
appointment  of  receivers  of  national  banks,  and  for  other  pur- 
poses, (19  U.  S.  Stat,  at  Large,  63,)  the  second  section  of  which 
provides  that  when  any  national  banking  association  shall  have 
gone  into  liquidation,  under  the  provisions  of  section  5220  of 
the  Revised  Statutes,  the  individual  liability  of  the  stockhold- 
ers, provided  for  by  section  5151  of  said  statutes,  may  be  en- 
forced by  any  creditor  of  such  association  by  bill  in  equity,  in 
the  nature  of  a  creditor's  bill,  brought  by  such  creditor  on  be- 
half of  himself  and  of  all  other  creditors  of  the  association 
against  the  shareholders  thereof,  in  any  court  of  the  United 
States  having  original  jurisdiction  in  equity  for  the  district  in 
which  such  association  may  have  been  located  or  established. 

After  the  passage  of  this  act,  on  January  8, 1878,  it  appears 
that  the  appellee  filed  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland  its  bill  of  complaint  against  the 
appellant,  and  against  the  persons  who  were  shareholders  in 
the  bank  at  the  time  it  resolved  to  go  into  liquidation,  under 
the  provisions  of  this  section. 

It  is  urged  that  this  statute  is  itself  evidence  that  the  bank 
was  dissolved  as  a  corporation  by  the  proceedings  in  liquida- 
tion, and  that  the  pendency  of  the  bill  authorized  by  it  was  a 
bar  to  any  further  proceeding  in  the  present  suit. 

We  see  nothing  in  the  act'of  1876  inconsistent  with  the  con- 
tinued existence  of  the  bank  as  a  corporation  for  the  purposes 
of  liquidation.  Indeed  it  seems  to  confirm  the  idea  that  for 
the  purpose  of  being  sued,  in  order  judicially  to  determine 
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the  question  of  disputed  liability, it  continues  to  exist,  and  the 
remedy  against  the  shareholders  is  added  as  a  means  of  exe- 
cution in  case  the  corporate  assets  have  in  the  meantime  beea 
otherwise  applied  or  shown  to  have  been  insufficient.  It  is  a 
cumulative  remedy  and  against  other  persons,  and  cannot  be 
considered  as  an  objection  to  the  rendition  of  the  present  de- 
cree. 

It  is  also  assigned  for  error  that  the  appellee  failed  to  set 
down  for  argument  or  traverse  the  pleas  of  the  defendant,  as 
required  by  the  thirty-eighth  equity  rule ;  but  the  pleas  in  this 
case  were  irregularly  filed  and  defective,  under  the  thirty-first 
rule,  for  lack  of  the  affidavit  of  the  defendant  that  they  were 
not  interposed  for  delay,  and  of  the  certificate  of  counsel  that 
they  were,  in  his  opinion,  well  founded  in  point  of  law,  and 
may  well  have  been  disregarded  on  that  account.  Besides,  the 
second  and  third  pleas  were  suchonly  in  form,  as  they  merely 
alleged  matters  of  law  and  not  of  fact. 

"  The  office  of  a  plea,"  said  Lord  EMon  in  Rows  v.  Teed, 
15  Ves.,  377, "  generally  is  not  to  deny  the  equity,  but  to  bring 
forward  a  fact  which,  if  true,  displaces  it."  The  first  plea  is 
open  to  the  same  objection ;  for  although  it  appears  to  negative 
the  averment  of  a  ihatter  of  fact  essential  to  the  complainant's 
case — that  he  was  a  creditor  of  the  defendant — yet  really  it 
merely  denies  the  conclusion  of  law  to  be  drawn  from  the 
whole  of  the  case  as  stated  in  the  bill.  Every  matter,  therefore, 
covered  by  the  pleas  was  necessarily  embraced  in  the  hearing 
upon  the  bill,  answer,  and  proofs.  There  was  no  issue  ten- 
dered on  matter  of  fact  that  was  left  undecided;  and  no  matter 
of  law  affecting  the  merits  that  was  not  adjudged.. 

It  is  also  assigned  for  error  that  the  complainant  failed  to 
file  a  replication  to  the  answer.  Leave  to  do  so  was  granted 
by  the  court,  on  the  complainant's  motion,  and  although  the 
transcript  does  not  show  that  it  was  done,  the  parties  went  to 
the  hearing  as  if  it  had  been  done,  submitting  the  case  upon 
the  proofs  which  had  been  taken,  as  though  a  formal  issue  had 
been  perfected.  ' 
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The  same  objection  was  made  in  the  cases  of  Clements  v. 
Moore,  6  Wall.,  310,  and  Laber  v.  Cooper,  7  "Wall.,  569,  under 
circumstances  not  distinguishable  from  the  present,  and  for  the 
reasons  there  stated  it  is  overruled. 

The  absence  of  an  answer  by  Dillon,  and  the  want  of  an 
issue  upon  it,  is  also  assigned  for  error.  The  transcript  shows 
that  an  answer  had  been  filed  by  Dillon,  but  had  been  lost  or 
mislaid.  This  fact  having  been  called  to  the  attention  of  the 
court  below  before  the  hearing,  the  circuit  judge  announced 
that  he  would  not  proceed  with  the  hearing  without  the  answer, 
if  the  respondent's  solicitor,  then  present,  objected  to  the  hear- 
ing for  that  reason.  No  objection  was  made,  and  the  hearing 
properly  proceeded.  For  aught  that  appears  Dillon's  answer  . 
may  have  been  a  confession  of  the  truth  of  the  allegations  of 
the  bill. 

W.e  find  no  error  in  the  record,  and  the  decree  is  aSirmed. 

Affirmed. 


D.  J.  Driesbach  v.  The  Second  National  Bank  of  Wilkes- 
BARRE,  and  J,  B.  Stark  t.  Same. 

November  7,  1S81. 

Usurious  interest  already  paid  to  a  national  bank  on  a  renewal  of  notes 
cannot,  in  a  suit  on  the  notes,  be  applied  by  the  debtor  to  the  pay- 
ment of  the  principal  of  the  notes  as  a  set-ofT. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

James  0.  Parker,  for  plaiutiiF  in  error. 

W.  H.  Armstrong  and  Samuel  Linn,  for  defendant  in  error. 

Waits,  C.  J. — The  object  of  the  plaintifts  in  error  in  these 
suits  is  to  have  usurious  interest  paid  a  national  bank  on  re- 
newing a  series  of  notes,  of  which  those  now  in  suit  are  the 
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last,  applied  in  satisfaction  of  the  principal  of  the  debt.  The 
claim  is  not  for  interest  stipulated  for  and  included  in  the 
notes  sued  on,  but  for  the  application  of  what  has  actually  been 
paid  as  interest  to  the  discharge  of  principal.  This  we  held 
in  Barnet  v.  National  Bank,  98  U.  8.,  555,  could  not  be  done ; 
and  in  National  Bank  v.  Gruber,  8  Weekly  Notes  of  Cases, 
119,  and  National  Bank  v.  Adams,  9  Id.,  472,  the  Supreme 
Court  of  Pennsylvania  followed  that  case,  overruling  its  former 
decisions  on  the  same  question  in  Lucas  v.  Bank,  78  Penn.  St., 
228,  and  Oberholt  v.  Bank,  82  Id.,  490.  If,  therefore,  we  re- 
verse the  judgments  for  the  specific  errors  now  complained  of,  it 
would  serve  no  useful  purpose ;  for  on  the  facts  admitted  the 
same  general  result  must  follow  anothertrial.  Without,  there- 
fore, considering  at  all  the  question  on  which  the  cases  seem 
to  have  turned  below,  the  judgments  are  affirmed. 

Affirmed. 


John  M.  Glover,  assignee  of  John  E.  Love,  v.  John  E.  Love 
AND  Irene  H.  Love. 

Noyemter  7, 1881. 
A  decree  of  an  inferior  court  on  mere  questions  of  fact  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

W.  Hallett  Phillips,  for  appellant. 

J.  E.  McEeighan,  for  appellee. 

Waite,  C.  J. — We  have  carefully  examined  all  the  testi- 
mony in  this  case,  and  are  satisfied  with  the  decree  below. 
It  is  abundantly  proved  that  the  stock  which  the  assignee  in 
bankruptcy  now  seeks  to  reach  never  was  in  equity  the  prop- 
erty of  the  bankrupt.  Unless  all  the  testimony  is  to  be  dis- 
believed, the  original  purchases  were  made  honestly  and  in 
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good  faith  with  the  proceeds  of  the  separate  estate  of  the 
wife,  and  years  before  the  bankrupt  became  involved  in  the 
liabilities  which  caused  his  failure. 

The  decree  is  affirmed.  Affirmed. 


Henet  T.  Fort  v.  George  Roush  and  Eliza  Roitsh. 

November  7,  1881. 

A  mortgagee  obtaiiLS  a  foreclosure  ot  his  mortgage,  and  at  the  sale  be- 
comes the  purchaser  of  part  of  the  laud  sold.  Subsequently  the 
mortgagors  succeed  in  setting  aside  the  sale  to  the  mortgagee  ou  the 
ground  of  fraud,  and  in  procuring  a  decree  against  him  for  a  large 
sura  for  use  and  occupation.  He  then  applies  to  liave  this  decree  set 
off  against  tlie  part  of  the  mortgage  still  due  on  account  of  the  setting 
aside  of  tlie  sale  to  liim  :  Held,  That  such  sale  subsequently  set  aside 
was  not  a  satisfaction  of  the  mortgage,  and  that  the  set-ofF  prayed  for 
should  have  been  allowed ;  and  tliat,  too,  whether  he  had  revived 
his  decree  as  prescribed  by  the  statutes  of  Montana  or  not. 

Appeal    from  the    Supreme   Court    of   the   Territory  of 
Montana. 

John  F.  Phillips  and  Barfley  ^  Southard,  for  appellant. 

No  counsel  appeared  for  appellees. 

Waitb,  C.  J. — ^This  record  shows  that  in  1871  Fort,  the 
appellant,  sued  the  appellees  in  the  District  Court  of  Lewis  and 
Clarke  county,  Montana,  to  foreclose  a  mortgage  executed 
by  them  to  him,  and  obtained  a  decree  finding  due  on  the 
mortgage  debt  $2,895,  and  ordering  a  sale  of  the  property. 
Under  this  decree  an  order  of  sale  was  issued  and  the  property 
sold,  part  to  Isaac  W.  Stoner,  part  to  Frederick  Reece,  and 
the  remainder  to  Fort  himself.  After  this  sale  the  appellees , 
filed  .the  present  bill  in  the  same  court  to  set  aside  the  sales  on 
account  of  alleged  fraudulent  conduct  of  Fort.  Under  this 
bill  the  sales  to  Stoner  and  Reece  were  in  all  respects  confirmed, 
but  that  to  Fort  set  aside.     Roush  and  wife  then  filed  an 
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amended  and  supplemental  bill,  in  which  they  sought  to  charge 
Fort  with  the  value  of  the  use  and  occupation  of  the  property 
bought  by  him  while  he  was  in  possession  under  his  purchase, 
and  with  alleged  damages  for  waste.  In  this  bill  the  claim  is 
stated  as  follows : 

"And  the  said  plaintitfs  say  that  by  reason  of  the  premises 
the  said  Fort  is  chargeable  with  the  damage  done  to  said 
premises,  with  the  value  of  the  foregoing  use  and  occupation, 
and  the  amount  of  said  rents  and  profits,  and  that  the  same 
should  be  set  oft'  against  any  balance  that  may  be  due  upon 
the  said  decree." 

Fort  in  his  answer  set  forth  the  amount  he  claimed  to  be 
due  on  his  decree  after  the  amount  paid  by  Stoner  and  Reece 
had  been  credited  thereon,  and  asked  that,  as  the  sale  to  him 
had  been  set  aside,  he  might  have  a  revival  of  his  decree  for 
the  balance  that  should  be  found  his  due.  On  motion  of 
Eoush  and  wife  this  part  of  the  answer  was  stricken  out,  and 
leave  was  refused  Fort  to  make  such  amendments  as  seemed 
to  be  necessary  to  meet  that  part  of  his  case.  The  case  was  then 
sent  to  a  referee  to  ascertain  and  report  the  amount  for  which  Fort 
was  chargeable  on  account  of  his  use  and  occupation,  and  for 
damages  by  waste  while  in  possession.  His  request  to  have  the 
referee  directed  to  ascertain  the  amount  due  him  on  his  decree 
was  refused.  The  referee  reported,  and  exceptions  were  taken 
by  Fort.  These  exceptions  were  in  part  sustained  and  in  part 
overruled,  the  result  being  a  personal  judgment  against  Fort 
and  in  favor  of  the  appellees  for  $1,836.31,  with  interest  from 
June  30,  1877.  The  case  was  then  taken  to  the  Supreme 
Court  of  the  Territory  on  appeal,  where  the  judgment  of  the 
District  Court  was  modified  by  strildng  therefrom  the  sum  of 
$618.51,  but  in  all  other  respects  affirmed.  From  this  action 
of  the  Supreme  Court  the  present  appeal  has  been  taken. 

The  amount  with  which  Fort  was  charged  by  the  Supreme 
Court  was  exclusively  for  the  value  of  the  use  and  occupation 
of  the  property  purchased  by  him  while  he  was  in  possession 
under  the  sale,  and  a  small  amount  for  damages  done  to  the 
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freehold.  While  the  amount  charged  seems  to  us  to  be  some- 
what large,  we  have  on  the  whole  concluded  not  to  disturb  the 
judgment  on  that  account.  Another  reference  might  reduce 
the  amount  somewhat,  but  the  error  in  that  particular  is  not 
so  manifest  as  to  make  it  proper  for  us  to  interfere  with  what 
has  been  done  by  two  courts  below. 

The  refusal  of  the  court,  however,  to  apply  the  amount  found 
due  towards  the  satisfaction  of  the  mortgage  debt,  we  think, 
was  erroneous.  The  very  object  of  the  bill  of  Eoush  and  wife, 
as  amended,  was  to  have  that  done.  If  we  understand  cor- 
rectly the  position  of  the  court  below  upon  this  part  of  the  case, 
it  is,  that  as  Fort  had  not  proceeded  under  section  286  of  the 
Codified  Statutes  of  Montana,  and  caused  his  decree  to  be  re- 
vived after  the  sale  to  him  had  been  set  aside,  the  satisfaction 
growing  out  of  the  sale  still  remained  in  force,  and  there  was 
uo  outstanding  mortgage  debt  on  which  the  application  could 
be  made.  This  we  do  not  think  is  the  law.  The  statute  re- 
ferred to  is  as  follows: 

"  Section  286.  If  the  purchaser  of  real  property  acid  on  ex- 
ecution, or  his  successor  in  interest,  be  evicted  therefrom  in 
consequence  of  irregularites  in-  the  proceedings  concerning  the 
sale,  or  of  the  reversal  or  discharge  of  the  judgment,  he  may 
recover  the  price  paid,  with  interest,  from  the  judgment  cred- 
itor. If  the  purchaser  of  property  at  sheriff's  sale,  or  his  suc- 
cessor in  interest,  fail  to  recover  possession  in  consequence  of 
irregularity  in  the  proceedings  concerning  the  sale,  or  because 
the  property  sold  was  not  subject  to  execution  and  sale,  the 
court  having  jurisdiction  thereof  shall,  on  petition  of  such 
party  in  interest  or  his  attorney,  revive  the  original  judgment 
for  the  amount  paid  by  such  purchaser  at  the  sale,  with  interest 
thereon  from  the  time  of  payment  at  the  same  rate  that  the 
original  judgment  bore ;  and  when  so  revived  the  said  judg- 
ment shall  have  the  same  effect  as  an  original  judgment  of  the 
said  court  of  that  date,  and  bearing  interest  as  aforesaid ;  and 
any  other  or  after-acquired  property,  rents,  issues,  or  profits  of 
the  said  debtor  shall  be  liable  to  levy  and  sale  under  execution 
6  3v 
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in  satisfaction  of  such  debt:  Provided,  That  no  property  of 
such  debtor  sold  bona-Jide  before  the  filing  of  such  petition  shall 
be  subject  to  lien  of  said  judgment :  And  provided  further.  That 
notice  of  the  tiling  of  such  petition  shall  be  made  by  tiling  a 
notice  thereof  in  the  recorder's  office  of  the  countj'  where  such 
property  may  be  situated,  and  that  said  judgment  shall  be  re- 
vived in  the  name  of  the  original  plaintiff  or  plaintiffs  for  the 
use  of  said  petitioner,  the  party  in  interest." 

The  question  here  is  not  whether  Fort  shall  have  execution 
of  his  decree  by  a  resale  of  the  property  bought  by  him,  but 
whether  the  mortgage  debt,  as  a  debt,  still  remains  satisfied  by 
reason  of  the  former  sale.  When  the  sale  was  set  aside  and 
Koush  and  wife  got  back  their  land,  the  satisfaction  of  the  debt 
caused  by  the  sale  was  vacated.  Fort  received  no  money  on 
account  of  his  purchase.  He  simply  took  the  land  as  and 
for  money.  So  long  as  he  kept  the  land  the  satisfaction  was 
effectual,  but  when  the  sale  was  set  aside  and  he  was  compelled 
to  give  back  the  land,  the  case  stood,  in  respect  to  the  satis- 
faction of  the  debt,  precisely  as  it  would  if  Eoush  had  de- 
manded back  money  he  had  once  handed  Fort  to  be  applied 
on  the  debt,  and  Fort  had  acceded  to  his  request.  "We  do  not 
decide  whether,  if  Fort  asks  execution  of  his  decree  for  any 
balance  that  may  remain  his  due,  he  may  not  be  compelled  to 
proceed  under  the  statute  and  get  his  decree  revived ;  but  we 
are  clearly  of  the  opinion  that  for  all  the  purposes  of  this  suit 
the  satisfaction  of  the  mortgage  debt  brought  about  by  the 
sale  to  Fort  was  vacated  when  the  sale  was  set  aside,  and  that 
Eoush  and  wife  cannot  in  this  suit  have  a  personal  judgment 
against  Fort,  except  for  any  balance  that  may  be  found  due 
them  for  rents,  &c.,  after  the  mortgage  debt  has  been  satisfied. 

We  are  unable  to  determine  from  this  record  what  amount 
is  actually  due  on  the  original  decree.  The  personal  judgment 
against  Fort  is,  therefore,  set  aside  and  reversed,  and  the  cause 
remanded,  with  instructions  to  take  an  account  of  the  amount 
due  Fort  on  his  original  decree,  and  apply  the  amount  which 
has  been  ascertained  to  be  due  from  him  for  rents,  profits,  and 
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damages  towards  the  satisfaction  thereof,  rendering  a  personal 
judgment  against  him  only  for  any  balance  of  the  ascertained 
rents  that  may  remain  after  the  mortgage  debt  and  costs  in 
the  original  suit  for  foreclosure  have  been  actually  satisfied. 

Kbversbd. 


Charles  T.  Davis  v.  Edgar  Speidbn. 

November  7,  1881. 

1.  The  niles  that  "no  bill  of  review  shall  be  admitted  unless  the  decree 

sought  to  be  reviewed  is  first  satisfied,"  and  that  "no  bill  of  review 
be  entertained  unless  the  party  preferring  it  gives  security  to  satisfy 
costs  and  all  damages  for  delay,  if  unsuccessful,"  are  mere  rules 
of  procedure,  resting  in  the  sound  discretion  of  the  court,  and  not 
jurisdictional  requirements. 

2.  Whatever  may  be  the  rule  in  relation  to  bills  of  review  for  newly  dis- 

covered mattei-,  it  is  not  necessary,  in  the  case  of  bills  of  review  for 
the  purpose  of  correcting  errors  on  the  face  of  the  decree,  to  aver  a 
special  license  to  file  such  a  bill. 

3.  Where  the  party  filing  the  bill  of  review  proves  his  utter  inability  from 

poverty,  want  of  assets,  or  otherwise  to  perform  the  decree,  the  court 
may  excuse  him  from  its  performance. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 
James  S.  Edwards  and  Job  Barnard,  for  appellant. 
W.  F.  Matlingly,  for  appellee^ 

Waite,  C.  J. — This  is  a  bill  of  review  for  error  apparent  on 
the  face  of  the  record,  and  we  think,  with  the  court  below,  that 
on  the  merits  it  presents  a  case  for  reversal,  because  the  aver- 
ments in  the  original  bill  were  not  sufficiently  precise  and 
definite  to  warrant  a  decree  such  as  was  rendered  without 
proof.  The  only  question,  therefore,  is  whether  the  court  was 
right  in  dismissing  the  bill  because  the  decree  had  not  been 
performed. 

One  of  Lord  Bacon's  ordinances  "  for  the  better  and  more 
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regular  administration  of  justice  in  chancerj^  to  be  daily  ob- 
served, saving  the  prerogative  of  the  court,"  was  that  "  no  bill 
of  review  shall  be  admitted,  or  other  new  bill  to  change  mat- 
ter decreed,  except  that  the  decree  be  first  obeyed  and  per-, 
formed,"  save  only  where  the  act  decreed  to  be  done  would 
extinguish  a  party's  right  at  common  law.  (Bacon's  Law  Tracts, 
280.)  This  ordinance  is  the  foundation  of  the  practice  not  to 
entertain  bills  of  review  until  the  decree  to  be  reviewed  has 
been  performed,  or  its  performance  excused ;  the  object  being, 
as  was  said  by  Chancellor  Kent  in  "Wiser  v.  Blachly,  2  Johns. 
Ch.,  290,  "  to  prevent  abuse  in  the  administration  of  justice, 
by  the  filing  of  bills  of  review  for  delay  and  vexation,  or  other- 
wise protracting  the  litigation  to  the  discouragement  and  dis- 
tress of  the  adverse  party."  That  this  oi'dinance  was  intended 
for  the  regulation  of  procedure  rather  than  to  limit  the  juris- 
diction of  the  court,  seems  to  us  apparent,  because  not  only  on 
its  face  the  "prerogative  of  the  court  is  saved,"  but  as  early  as 
1632,  in  Cock  v.  Hobb,  5  Eussell,  235,  a  bill  of  review  having 
been  tiled  without  performance  of  the  decree,  the  cause  was 
permitted  to  proceed  on  giving  security  for  the  debt  which  was 
decreed  to  be  paid.  Afterwards,  in  1674,  in  Savil  v.  Darrey,  1 
Cas.  in  Ch.,  42,  where  to  a  bill  for  the  review  of  a  decree  for 
a  large  snm  of  money  the  rule  was  pleaded  "  that  the  defend- 
ant ought  first  to  pay  the  money  before  the  bill  should  be 
brought  into  court,"  the  lord  chancellor  said,  "  let  him  give 
good  security  for  the  money  and  we  will  dispense  with  the 
rule."  Again,  in  1682,  in  Williams  v.  Mellish,  1  Vern.,  117, 
where  a  motion  was  made  that  proceedings  on  a  decree  be 
stayed  until  a  bill  of  review  could  be  heard,  it  was  ordered  that 
the  decree  should  be  performed  before  any  bill  of  review  would 
be  allowed,  "  unless  the  plaintifl"  *  *  *  -will  swear  himself 
not  able  to  perform  the  decree,  and  will  surrender  himself  to 
the  Fleet,  to  lie  in  prison  cuntil  the  matter  be  determined  on 
the  bill  of  review."  Afterwards,  during  the  year  1684,  in 
Fitton  V.  Macclesfield,  1  Vern.,  264,  on  a  motion  that  a  bill  of 
review  might  be  admitted  without  the  payment  of  costs  in  a 
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former  suit,  amounting  to  £150,  the  plaintiff  having  made  oath 
that  he  was  not  worth  £40  besides  the  matter  in  dispute,  leave 
was  granted  him  to  bring  in  the  bill  without  the  payment;  and 
.although,  when  the  bill  of  review  came  on  for  hearing,  it  was 
insisted  that  the  order  dispensing  with  the  payment  of  the  costs 
ought  to  have  been  set  forth  in  the  bill,  and  it  had  not  been 
done,  the  court  passed  by  the  objection  without  notice  and 
dismissed  the  case  on  its  merits.  So  in  1685,  in  Palmes  r. 
Danby,  5  Russell,  240,  Danby,  the  defendant  to  a  bill  for  the 
review  of  a  decree  for  the  payment  of  money,  put  in  a  plea 
and  demurrer,  and  among  other  causes  of  demurrer  assigned 
that  "the  decree  had  not  been  performed  by  the  complainants 
in  review,  as  ought  to  have  been  done  by  the  rules  and  prac- 
tice of  this  honorable  court  before  they  can  be  permitted  to 
bring  a  bill  of  review,"  but,  notwithstanding  this,  the  court 
finally  heard  the  cause  and  made  a  decree  on  the  whole  mat- 
ter. These  eases  clearly  show  that  from  the  beginning  the 
ordinance  was  treated  as  a  rule  of  practice,  and  questions 
touching  obedience  to  its  requirements  were  not  considered  as 
matters  of  strict -right,  but  as  governed  by  a  sound  discretion. 
(Taylor  v.  Person,  2  Hawks,  300.) 

Another  of  the  ordinances  of  Lord  Bacon,  promulgated  at 
the  same  time,  provided  "  that  no  bill  of  review  shall  be  put 
in,  except  the  party  that  prefers  it  enters  into  a  recognizance 
with  sureties  for  satisfying  of  costs  and  damages  for  the  delay, 
if  it  be  found  against  him."  (Bacon's  Tracts,  sUpra.)  This  is 
of  the  same  general  character  with  the  other.  That  provides 
that  a  bill  of  review  shall  not  be  admitted — that  is' to  say, 
received — until  the  decree  has  been  performed,  and  this  that 
such  a  bill  shall  not  be  put  in  until  the  prescribed  security  is 
given.  Both  are  administrative  rather  than  jurisdictional. 
The  order  for  security  was  as  imperative  as  that  for  perform- 
ance, but  we  think  it  would  not  be  seriously  claimed  that  a 
bill  which  could  be  filed  as  a  matter  of  right  was,  while  that 
rule  was  in  force,  subject  to  demurrer  if  it  failed  to  set  forth 
that  a  recognizance  had  been  entered  into.     Undoubtedly  a 
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court  would  strike  a  bill  from  the  files  if  it  got  there  without 
a  performance  of  the  decree,  or  the  security  required,  unless 
good  cause  was  shown  why  it  had  not  been  done.  That  would 
be  a  far  different  thing  from  dismissing  a  bill  on  demurrer  for 
like  cause. 

We  are  aware  that  under  another  ordinance  of  Lord  Bacon 
in  respect  to  bills  of  review  for  newly-discovered  matter,  and 
which  provides  that  such  a  bill  "  may  ba  grounded  by  special 
license  of  the  court,  and  not  otherwise,"  (Bcaon's  Tracts, 
supra,)  it  was  held  by  the  master  of  the  rolls,  in  Bainbridge  o. 
Baddely,  9  Beav.,  54^1,  that  a  demurrer  must  be  allowed  unless 
such  special  license  is  averred,  and  that  this  case  was  followed 
hesitatingly  by  the  vice-chancellor  in  Henderson  v.  Cook,  4 
Drewry,  314,  because  Lord  Eedesdale  had  said  (Mit.  PI.  by 
Jer.,  89)  it  seemed  necessary  to  state  in  the  bill  the  leave  ob- 
tained to  file  it.  Whatever  may  be  said  in  such  cases,  which 
are  really  only  bills  in  the  nature  of  bills  of  review,  and  which 
can  only  be  filed  on  special  license,  we  think  it  clear  that  as  to 
bills  which  relate  to  errors  on  the  face  of  the  decree  alone,  and 
which  may  be  filed  without  leave,  no  such  rule  prevails.  The 
filing  without  pei'formance  is  in  the  nature  of  privilege,  not 
jurisdiction.  The  courts  of  some  of  the  States  have  so  treated 
it;  (Foreman  v.  Stickney,  77  111.,  577 ;)  and  we  are  clearly 
of  the  opinion  that  such  is  the  better  practice,  and  fully  rec- 
ognized by  all  the  early  English  cases.  Performance  does  not 
establish  the  error,  but  only  makes  it  the  duty  of  the  courts, 
when  called  on  in  a  proper  way,  to  inquire  as  to  any  error  that 
may  have  been  committed.  Whether  the  courts  will  enter  on 
such  an  inquiry  without  performance  depends  upon  the  exer- 
cise of  a  sound  judicial  discretion  applied  to  the  facts  of  the 
particular  case. 

This  brings  us  to  the  facts  as  presented  by  this  record.  The 
bill  of  review  does  not  aver  a  performance  of  the  decree,  or 
give  any  excuse  for  non-performance.  It  was  demurred  to, 
among  other  things,  on  this  ground.  The  court  below  at 
special    term,  notwithstanding   the  demurrer,  reversed   and 
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vacated  the  decree  in  the  original  cause,  and  gave  the  com- 
plainant in  the  bill  of  review  leave  to  answer  instanter,  and 
for  that  purpose  to  withdraw  the  answer  filed  as  an  exhibit  to 
the  present  bill,  leaving  a  copy  with  the  papers.  Speiden  was 
also  enjoined  from  prosecuting  his  suit  at  law  until  the  final 
hearing  of  the  original  cause.  On  appeal  to  the  general  term 
it  was  ordered  that  Davis  be  permitted,  by  a  day  named,  to 
pay  into  court  the  amount  due  on  the  decree  against  him, 
and  if  he  did,  that  the  decree  of  the  special  term  be  affirmed ; 
but  if  he  did  not,  that  such  decree  be  reversed  and  the  bill  of 
review  dismissed.  At  the  appointed  time  Davis  appeared, 
and  by  affidavit  showed  to  the  court  that  he  was  utterly  unable 
to  comply  with  the  decree  at  general  term ;  that  he  had  no 
means  and  no  possible  way  by  or  from  which  he  could  raise 
the  money  to  bring  into  court,  and  this  because  of  the  great 
financial  embarrassment  under  whicb  he  was  then  laboring. 
He  consequently  asked  that  the  order  as  entered  be  modified 
60  as  to  allow  him  to  amend  his  bill,  or,  if  that  could  not  be 
done,  that  his  bill  be  dismissed  without  prejudice.  This  was 
refused,  and  consequently  the  decree  of  the  special  term  was 
reversed  and  the  bill  of  the  I'eview  dismissed.  In  this  we 
think  there  was  error.  The  injustice  of  the  decree  as  it  stood 
was  manifest  on  the  face  of  the  record,  and  the  showing  by  the 
affidavit,  which  was  uncontradicted,  clearly  brought  the  com- 
plainant in  review  within  the  operation  of  the  exception  to  the 
rule  dispensing  with  performance  in  case  of  "  poverty,  want  of 
assets,  or  other  inability  to  do  it."  (Wiser  v.  Blachly,  supra.) 
The  decree  of  the  Supreme  Court  of  the  District  in  general 
term  is  reversed  and  the  cause  renianded,  with  instructions  to 
affirm  the  decree  at  special  term  and  proceed  accordingly. 

Eevbesed. 
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James  Kelly  v.  The  City  of  Pittsburs. 

November  7,  1881. 

1.  Ill  this  conntiy  and  in  England  the  necessities  of  government,  the  nat- 

ure of  the  duties  to  be  performed,  and  custom  and  usage  have  estab- 
lished a  procedure  in  regard  to  the  levy  and  collection  of  taxes  which 
differs  from  proceedings  in  courts  of  justice,  but  whicli  is  still  due 
process  of  law  within  the  meaning  of  the  Constitution. 

2.  What  parts  of  a  State  shall,  for  local  purposes,  be  governed  by  a  county, 

a  town,  or  a  city  government,  and  the  character  of  the  land  included 
in  each,  are  matters  of  detail  within  the  legislative  discretion. 

3.  When  the  taxes  levied  by  a  city  are  clearly  for  a  proper  public  pur- 

pose, and  are  authoi'ized  by  the  State  law,  though  some  of  the  prop-' 
erty  assessed  be  farm  land  within  the  city,  this  court  cannot  say  that 
such  a  statute  deprives  the  owner  of  his  property  without  due  pro- 
cess of  law. 

Error  to  the  Supreme  Court  of  the  State  of  Pennsylvania. 

William  H.  Sutton,  Albert  N.  Sutton,  Luther  H,  Pike,  Daniel 
dgnew,  and  Cook  ^  Cole,  for  plaintift'  in  error. 

George  Shiras,  Jr.,  for  defendant  in  error. 

Miller,  J. — This  case  is  brought  before  us  by  a  writ  of  error 
to  the  Supreme  Court  of  Pennsylvania. 

The  plaintiff  in  error,  James  Kelly,  is  the  owner  of  eighty 
acres  of  land  which,  prior  to  the  year  1867,  was  a  part  of  the 
township  of  Collins,  in  the  county  of  Alleghany,  in  that  State. 
In  that  year  the  Legislature  of  Pennsylvania  passed  an  act  by 
virtue  of  which  and  the  subsequent  proceedings  under  it  this 
township  became  a  part  of  the  city  of  Pittsburg.  The  authori- 
ties of  that  city  assessed  the  land  in  question  for  the  taxes  of 
the  year  1874  at  a  sum  which  the  plaintiff  asserts  to  be  enor- 
mously beyond  its  value,  and  which,  he  alleges,  is  almost  de- 
structive of  his  interest  in  the  property.  The  taxes  thus  as- 
sessed are  divisible  into  two  classes,  namely :  those  assessed 
for  State  and  county  purposes  by  the  county  of  Alleghany, 
within  which  Pittsburg  is  situated,  and  those  assessed  by  the 
city  for  city  purposes. 


1881.]  Kelly  v.  Pittsburg.  89 

Opinion  of  the  court. 

The  laws  of  Pennsylvania  allow  an  appeal  from  the  origihal 
assessment  of  taxes  to  a  board  of  revision,  and  Mr.  Kelly  took 
such  appeal,  with  what  success  does  not  distinctly  appear. 
The  result,  however,  was  unsatisfactory  to  him,  and  he  brought 
a  suit  in  equity  in  the  Court  of  Common  Pleas  of  the  State  to 
restrain  the  collection  of  the  tax_by  the  city  authorities.  There 
was  an  answer  to  this  bill,  a  replication,  and  a  reference  to  a 
master,  on  whose  repout  that  court  dismissed  the  bill,  and  the 
decree  was  affirmed  on  appeal  by  the  Supreme  Court  of  the 
State. 

To  that  judgment  of  affirmance  this  writ  of  error  is  prose- 
cuted, and  the  transcript  of  the  recoord,  as  the  act  of  Congress 
requires,  is  accompanied  by  assignments  of  error,  seven  in 
number.  All  of  these  except  two  have  reference  to  excep- 
tions to  the  report  of  the  master  in  regard  to  matters  of  which 
this  court  has  no  jurisdiction.  Those  two,  however,  assail  the 
decree  of  the  State  court  on  the  ground  that  it  violates  rights 
of  the  plaintiff  guaranteed  to  him  by  the  Constitution  of  the 
United  States,  and,  as  the  same  points  were  relied  on  in  the 
Supreme  Court  of  the  State,  it  becomes  our  duty  to  inquire 
whether  these  allegations  of  error  are  well  founded.  They 
are  as  follows :. 

tFirst.  The  Supreme  Court  of  Pennsylvania  erred  in  sustain- 
ing the  authority  of  the  city  of  Pittsburg  to  assess  and  collect 
taxes  from  complainant's  farm  lands  for  municipal  or  city 
purposes,  such  exercise  of  the  taxing  power  being  a  violation 
of  the  rights  of  complainant  as  guaranteed  to  him  by  article  5 
of  amendments  to  the  Constitution  of  the  United  States. 

Second.  The  Supreme  Court  of  Pennsylvania  erred  in  sus- 
taining the  authority  of  the  city  of  Pittsburg  to  assess  and 
collect  taxes  from  complainant's  farm  lands  for  municipal  or 
city  purposes,  such  exercise  of  the.  taxing  power  being  a  vio- 
lation of  the  rights  of  complainant  as  guaranteed  to  him  by 
article  14,  section  1,  of  the  amendments  to  the  Constitution  of 
the  United  States. 

As  regards  the  effect  of  the  fifth  amendment  of  the  Constitu- 


90  Kelly  v.  Pittsburg.  [Oct.  Term, 

Opinion  of  the  court. 

tiou.  it  has  always  been  held  to  be  a  restriction  upon  the  powers 
of  the  Federal  government,  and  to  have  no  reference  to  the  exer- 
cise of  such  powers  by  the  State  governments.  (See  Withers  v. 
Buckley,  20  How.,  8;  Davidson  v.  New  Orleans,  6  Otto,  97.) 
We  need,  therefore,  give  this  assignment  of  error  no  further 
consideration..  But  this  is  not  material,  as  the  provision  of 
section  1  of  article  14  of  the  amendments  relied  on  in  the 
second  assignment  of  errors  contains  a  prohibition  on  the 
power  of  the  States  in  language  almost  identical  with  that  of 
the  fifth  amendment  above  referred  to.  That  language  is  that 
"no  State  shall  *  *  *  deprive  any  person  of  life,  liberty, 
or  pi'operty  without  due  process  of  law." 

The  main  argument  of  counsel  for  plaintiff  in  error,  the 
pnly  one  to  which  we  can  listen,  is  that  the  proceeding  in  re- 
gard to  the  taxes  assessed  on  plaintiff's  land  does  deprive  him 
of  his  property  without  due  process  of  law. 

It  is  not  asserted  that  in  the  methods  by  which  the  value  of 
plaintiff's  land  is  ascertained  for  the  purpose  of  this  taxation 
there  is  any  departure  from  the  usual  modes  of  assessment ; 
nor  that  the  manner  of  apportioning'  and  collecting  the  tax  is 
unusual  or  materially  different  from  those  in  force  in  all.  com- 
munities where  land  is  subject  to  taxation.  In  these  respects 
there  is  no  charge  that  the  method  pursued  is  not  due  process 
of  law.  Taxes  have  not,  as  a  general  rule,  in  this  country 
since  its  independence,  nor  in  England  before  that  time,  been 
collected  by  regular  judicial  proceedings  in  a  court  of  justice. 
The  necessities  of  government,  the  nature  of  the  duty  to  be 
performed,  and  the  customai-y  usages  of  the  peqple  have 
established  a  different  procedure,  which  in  regard  to  that  mat- 
ter is,  and  always  has  been,  due  process  of  law. 

The  tax  in  question  was  assessed  and  the  proper  officers 
were  proceeding  to  collect  it  in  this  way. 

The  distinct  ground  on  which  this  provision  of  the  Consti- 
tution of  the  United  States  is  invoked  is  that  the  eighty  acres 
of  land  of  the  defendant  is,  and  always  has  been,  used  as 
farm  land,  for 'agricultural  use   only,  and  cannot   for  that 
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reason  be  subjected  to  taxation  for  ordinary  city  purposes; 
that  to  do  this  is  io  deprive  him  of  his  property  without  due 
process  of  law.  It  is  alleged,  and  probably  with  truth,  that 
the  estimate  of  the  value  of  this  land  for  taxation  is  very 
greatly  in  excess  of  its  true  value.  Whether  this  be  true  or 
not  we  cannot  here  inquire.  We  have  so  often  decided  that 
we  cannot  review  and  correct,  in  this  court,  the  errors  and 
mistakes  of  the  State  tribunals  on  that  subject  that  we  can 
only  refer  to  those  decisions  without  a  restatement  of  the  argu- 
ment. (State  Eailroad  Tax  Cases,  92  U.  S.,  575 ;  Kennard  v. 
Morgan,  Id.,  481;  National  Bank  v.  Kimball,  103  U.  S.,  372; 
Davidson  v.  New  Orleans,  96  U.  S.,  97;  Kirtland  v.  Hotchkiss, 
100  U.  S.,  491;  Missouri  v.  Lewis,  101  TJ.  S.,  22.) 

But  passing  from  the  question  of  the  administration  of  the 
law  of  Pennsylvania  by  her  authorities,  the  argument  is  that 
the  law  itself  is  in  conflict  with  the  Constitution  in  the  matter 
already  mentioned. 

It  is  not  denied  that  the  Legislature  could  rightfully  enlarge 
the  boundary  of  the  city  of  Pittsburg  so  as  to  include  the 
defendant's  land.  If  this  power  were  denied,  we  are  unable 
to  see  how  such  denial  could  be  sustained.  What  portion  of 
u  State  shall  be  within  the  limits  of  a  city  and  governed  by 
its  authorities  and  its  laws  has  always  been  considered  to  be 
a  proper  subject  of  legislation.  How  thickly  or  how  sparsely 
the  territoi-y  must  be  settled,  so  organized  into  a  city,  must  be 
one  of  the  matters  within  the  discretion  of  the  legislative 
body.  Whether  its  territory  shall  be  governed  for  local  pur- 
poses by  a  county,  city,  or  township  organization  is  one  of  the 
most  usual  and  ordinary  subjects  of  State  legislation. 

It  is  urged,  however,  with  much  force,  that  though  land  of 
this  character,  land  which  its  owner  has  not  laid  ofl:'  into  town 
lots,  but  which  he  insists  on  using  as  agricultural  land,  through 
which  no  streets  are  run  or  iised,  cannot  be,  even  by  the  Leg- 
islature, subjected  to  the  taxes  of  a  city,  the  water  tax,  the  gas 
tax,  the  street  tax,  and  others  of  similar  character.  The  reason 
for  this  is  said  to  be  that  such  taxes  are  for  the  benefit  of  those 
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in  a  city  who  own  property  within  the  limits  of  such  improve- 
ments, and  who  use,  or  might  use  them  if  they  choose,  while 
the  owner  of  this  land  reaps  no  such  benefit.  Cases  are  cited 
from  the  higher  courts  of  Kentucky  and  Iowa  where  this  prin- 
ciple is  asserted,  and  where  those  courts  have  held  that  farm 
lands  in  a  city  ai-e  not  subject  to  the  ordinary  city  taxes. 

It  is  no  part  of  our  duty  to  inquire  into  the  grounds  on 
which  those  courts  have  so  decided.  They  are  questions 
which  arise  between  the  citizens  of  those  States  and  their 
own  city  authorities,  and  aflbrd  no  rule  for  construing  the 
Constitution  of  the  United  States. 

We  are  also  referred  to  the  case  of  the  Loan  Association  v. 
Topeka,  20  Wall.,  662,  and  the  assertion  there  of  the  doctrine 
that  taxation  which  is  not  for  a  public  use  is  an  unauthorized 
taking  of  private  property,  though  sanctioned  by  a  State 
statute. 

We  are  unable  to  see  that  the  taxes  levied  on  plaintiff's 
property  were  not  for  a  public  use.  Taxes  for  schools,  for  the 
support  of  the  poor,  for  protection  against  tire,  for  water-works 
— these  are  the  specific  taxes  found  in  the  list  complained  of. 
We  think  it  will  not  be  denied  by  any  one  that  these  are  pub- 
lic purposes — purposes  in  which  the  whole  community  have  an 
interest,  for  which  by  common  consent  property-owners  every- 
where in  this  country  are  taxed. 

There  are  items  styled  city  tax  and  city  buildings,  which,  in 
the  absence  of  any  explanation,  we  must  suppose  to  be  for 
the  good  government  of  the  city,  and  for  the  construction  of 
such  buildings  as  are  necessary  for  municipal  purposes.  Surely 
these  are  all  public  purposes,  and  the  money  so  to  be  raised  is 
for  public  use.  No  item  of  the  tax  assessed  against  plaintiff 
is  pointed  out  as  intended  for  any  other  than  a  public  use. 

It  may  be  true  that  plaintiff  does  not  receive  the  same 
amount  of  benefit  from  some  of  these  taxes,  or  from  any  of 
them,  as  do  citizens  living  in  the  heart  of  the  city.  It  probably 
is  true,  from  the  evidence  found  in  this  record,  that  his  tax- 
bears  a  very  unjust  relation  to  the  benefits  received  as  com- 
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pared  with  its  amount.  But  who  can  undertake  to  adjust 
with  precise  accuracy  the  amount  which  each  individual  in  an 
organized  civil  community  shall  contribute  to  sustain  the  or- 
ganization ? — or  to  insure  in  this  respect  absolute  equality  of 
burden,  and  fairness  in  its  distribution  among  those  who  must 
bear  it  ? 

We  cannot  say  judicially  that  Mr.  Kelly  received  no  benefit 
from  the  city  organization.  These  streets,  if  they  do  not 
penetrate  his  farm,  lead  to  it.  The  water-works  will  probably 
reach  him  some  day,  and  may  be  near  enough  to  him  now  to 
serve  him  on  some  occasion.  The  schools  may  receive  his 
children,  and  in  this  regard  he  can  be  in  no  worse  condition 
than  those  living  in  the  city  who  have  no  children,  and  yet 
who  pay  for  the  support  of  the  schools.  Every  man  in  a 
county,  a  town,  a  city,  a  State,  is  deeply  interested  in  the  edu- 
cation of  the  children  of  the  community,  because  his  peace 
and  quiet,  his  happiness  and  prosperity,  are  largely  dependent 
upon  the  intelligence  and  moral  training  which  it  is  the  object 
of  public  schools  to  supply  to  the  children  of  his  neighbors  and 
associates,  if  he  has  none  himself. 

The  police  government,  the  officers  whose  duty  it  is  to 
punish  and  prevent  crime,  are  paid  out  of  the  taxes.  Has  he 
no  interest  in  their  protection  because  he  lives  further  from  the 
court-house  and  police  station  than  some  others  ? 

Clearly,  however,  these  are  matters  of  detail  within  the 
legislative  discretion,  and  therefore  of  power  in  the  law-mak- 
ing body  within  whose  jurisdiction  the  parties  live.  This  court 
cannot  say  in  such  cases,  however  great  the  hardship  or  un- 
equal the  burden,  that  the  tax  collected  for  such  purposes  is 
taking  the  property  of  the  tax-payer  without  due  process  of 
law. 

These  views  have  heretofore  been  announced  by  this  court 
in  the  cases  of  Kennard  v.  Morgan,  92  TJ.  S.,  481 ;  State  Eail- 
road  Tax  Cases,  Id.,  575;  Kirtland  v.  Hotchkiss,  100  U.  S., 
491 ;  McMillan  v.  Anderson,  95  U.  S.,  37. 

In  the  case  of  Davidson  v.  New  Orleans,  96  TJ.  S.,  97,  the 
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whole  of  this  subject  was  very  fully  considered,  and  we  think 
it  is  decisive  of  the  one  before  us. 

The  decree  of  the  Supreme  Court  of  Pennsylvania  is  affirmed. 

Affirmed. 


The  Lehigh  Valley  Eailroad  Company  and  Asa  Packer, 

PRESIDENT   OF    SAID   COMPANY,  V.  EdWARD   MeLLON  AND  W*IL- 

liam  Matthews. 

October  25, 18B1. 

Letters-patent  number  58,447  granted  to  EtUvard  Mellon  for  an  improve- 
ment in  the  mode  of  attacliing  tires  to  the  wlieels  of  locomotives  are 
void  for  want  of  noveltj',  in  so  far  as  tiie  assertion  tliat  the  flange  at- 
tached to  the  tii-e  to  lieep  It  on  the  wheel-centre  is  concerned,  tliat 
having  been  anticipated  by  tlie  invention  of  N.  Hodge  in  1851 ;  and 
are  also  void  because  tlie  claim  does  not  cover  an  angular  flange,  but 
only  a  flango  with  a  curved  or  rounded  corner. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

Edioard  N.  Dickerson  and  Edward  N.  Bickerson,  Jr.,  for  ap- 
pellants. 

Hector  T.  Fenton  and  Furman  Sheppard,  for  appellees. 

Woods,  J. — On  October  2, 1866,  letters-patent  number  58,447 
were  granted  to  Edward  Mellon  for  an  improvement  in  the 
mode  of  attaching  tires  to  the  wheels  of  locomotives.  For 
the  purpose  of  illustration,  three  figures — numbered  respect- 
ively 1,  2  and  3 — were  appended  to  the  specifications  on  which 
the  application  for  the  patent  was  based.  The  specifications 
were  as  follows : 

"  Figures  1  and  2  are  central  sections  of  a  locomotive-wheel 
having  a  tire  applied  to  it  according  to  my  invention.  Figure 
3,  a  section  of  a  portion  of  a  locomotive-wheel  having  its  tire 
atiected  by  wear,  drawn  with  a  view  of  showing  the  advantage 
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of  one  feature  of  my  invention.  Similar  letters  of  reference 
indicate  like  parts. 

"  This  invention  has  for  its  object  the  securing  of  tires  on 
the  wheels  of  locomotives  without  the  aid  of  bolts,  and  in  such 
a  manner  that  the  tire,  in  case  of  becoming  loose,  cannot 
casually  slip  off  from  the  wheel. 

"  The  invention  consists  in  having  the  wheel,  or  the  tire 
which  is  to  be  fitted  on  the  same,  provided  with  a  single  flange, 
arranged  in  such  a  manner  that  said  flange,  in  connection  with 
the  usual  flange  on  the  tire,  will  keep  the  latter  on  the  wheel. 
The  invention  also  consists  in  constructing  the  tire  with  a 
rounded  edge  at  one  side  of  its  inner  surface  in  order  to  pre- 
vent said  edge  from  indenting  and  sinking  into  the  periphery 
of  the  wheel,  a  contingency  which  would  otherwise  occur  in 
consequence  of  the  tire  becoming  stretched  by  use. 

"A  represents  a  locomotive-wheel,  which  may  be  constructed 
in  the  usual  or  any  proper  .manner,  and  B  is  the  tire  fitted 
thereon.  The  periphery  of  the  wheel  A  is  provided  at  the 
inner  edge  with  a  flange  a,  as  shown  in  figures  1  and  2. 

"  The  tire  B  is  shrunk  on  the  periphery  of  the  wheel  A  as 
usual,  and  it  will  be  seen  that  the  flange  a  prevents  the  tire, 
should  it  become  loose  on  the  wheel  A,  from  slipping  off  at 
the  inner  side  of  the  wheel,  and  the  flange  b  of  the  tire  will  of 
course  prevent  the  latter  from  slipping  off  at  the  outer  side  of 
the  wheel. 

"  By  this  arrangement  no  bolts  or  set  screws  are  required 
to  aid  in  fastening  the  tire  on  the  wheel,  for  it  is  impossible 
for  the  tire  to  leave  the  wheel  either  at  the  right  or  left  side 
thereof. 

"  The  same  result  may  be  attained  by  having  the  surface  of 
the  tire  at  its  outer  edge  provided  with  a  flange,  a,  as  shown 
at  the  upper  part  of  flgure  2. 

"  The  inner  surface  of  the  tire  at  its  inner  edge  is  rounded, 
as  shown  at  c,  in  all  the  figures,  in  order  to  prevent  said  edge 
from  indenting  or  sinking  into  the  periphery  of  the  wheel. 
The  tires  of  locomotive-wheels  are,  under  the  jars,  concus- 
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sions,  and  wear  to  which  they  are  subjected,  considerably 
stretched,  and  they  invariably  become  concave  at  their  inner 
surface  (see  figure  3),  the  edges  spreading  over  the  sides  of  the 
wheel,  and  forming  in  a  lock,  in  some  cases,  so  as  to  render 
the  cutting  of  the  tire  necessary  in  order  to  detach  it  from 
the  wheel.  With  my  improvement  the  flange  a  would  cause 
the  inner  edge  of  the  inner  surface  of  the  tire  to  indent  the 
periphery  of  the  wheel,  or  form  a  crease  in  it,  if  the  edge  c 
were  not  rounded. 

"  The  great  feature  in  this  invention  is  that  I  retain  the  tire 
on  the  wheel  without  the  employment  of  bolts,  rivets,  keys,  or 
other  like  attachments.  I  heat  my  tire  until  it  has  expanded 
sufiiciently  to  be  slipped  over  the  periphery  of  the  wheel ;  it 
then  cools  and  contracts,  and  holds  or  binds  the  wheel  firmly. 

"  After  the  wheel,  as  completed,  has  been  in  use  a  certain 
length  of  time,  the  tire  will  stretch  and  thus  become  loose  on  the 
wheel ;  then  the  pressure  of  the  resistance  against  the  rail  will 
bear  or  force  the  tire  inward  against  the  flange  a  of  the  wheel. 

"Now,  it  is  not  intended  to  run  the  engine  unnecessarily 
witli  a  loose  tire,  but  should  this  tire  become  loose  while  on 
the  I'oad  there  is  sufficient  safety  in  running  the  engine  until 
the  depot  is  reached,  or  until  it  will  be  convenient  to  repair 
or  replace  it  by  a  new  one. 

"  The  tire  can  be  readily  slipped  off",  there  being  no  rivets  or 
other  fastenings  to  undo,  and  the  convenience  and  utility  of 
my  improvement  is  apparent. 

"  I  am  aware  of  the  invention  described  in  patent  to  N. 
Hodge,  November  18, 1851,  but  I  wish  to  be  understood  that 
I  do  not  claim  the  invention  therein  described,  viz.,  the  angular 
flange  upon  the  inner  edge  of  the  wheel  and  the  flange  upon 
the  outer  edge  of  the  wheel;  but  I  do  claim  as  my  invention 
the  wheel  with  the  curve  flange  upon  the  inner  edge  in  com- 
bination with  a  tire  with  a  rounded  corner  to  fit  said  curved 
flange,  as  set  forth." 

The  application  for  the  patent,  as  is  shown  by  the  file  wrap- 
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per,  was  made  October  6,  1865.  It  was  twice  rejected  ;  the* 
last  time  on  April  23, 1866. 

The  bill  in  this  case  charged  that  the  Lehigh  Valley  Rail- 
road Company,  the  appellant,  had  infringed  the  patent  of  the 
appellee,  and  prayed  for  an  injunction  and  an  account  of  profits. 

The  answer  of  the  appellant  denied  that  the  appellee  was 
the  first  inventor  of  the  mode  of  attaching  tires  to  wheels  of 
locomotives  described  in  his  said  letters-patent. 

The  answer  set  up  former  patents  and  publications  showing, 
as  was  claimed,  tires  and  wheels  such  as  the  appellants  use, 
and  bearing  date  many  years  before  the  alleged  invention  of 
the  appellee. 

Among  them  were  the  letters-patent  to  Nehemiah  Hodge, 
dated  November  18,  1851,  for  a  new  and  useful  improvement 
in  railroad  car-wheels.  One  of  the  drawings  (that  designated 
as  figure  2)  annexed  to  his  specifications  on  which  said  letters- 
patent  were  granted  shows  a  flange  or  shoulder  from  the  rim 
of  the  wheel-centre  projecting  over  and  overlapping  the  tire. 

The  answer,  by  way  of  further  defense,  denied  infringement. 

The  Circuit  Court  upon  final  hearing  found  against  the  ap- 
pellant upon  both  issues  made  by  the  answer,  and  by  its  decree 
perpetually  enjoined  it  from  further  infringement,  and  directed 
an  account  to  be  taken  of  profits  derived  by  the  appellant  from 
the  infringement  of  the  patent,  and  upon  the  coming  in  of  the 
master's  report  rendered  a  decree  in  favor  of  appellee  for  the 
sum  of  three  thousand  and  eighteen  dollars. 

This  appeal  is  taken  to  reverse  that  decree. 

It  appears  from  the  evidence  that  railroad  locomotive-wheels 
are  composed  of  two  parts,  the  body  of  the  wheel,  called  the 
wheel-centre,  and  a  tire  which  surrounds  it,  substantially  in 
the  same  manner  in  which  the  tire  surrounds  the  felloes  of  an 
ordinary  wagon-wheel. 

The  invention  of  the  complainant  Mellon  relates  solely  to  a 

method  of  fastening  tires  upon  locomotive  wheel-centres.     It 

appears  from  the  record  that  there  are  two  ways,  generally 

speaking,  of  fastening  these  tires  upon  their  wheel-centres; 

7  3v 
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one  by  making  the  tire  a  little  smaller  in  diameter  than  the 
wheel-centre,  then  heating  it  so  that  it  will  expand  somewhat 
more  than  the  diflerence  between  its-  diameter  and  the  diam- 
eter of  the  wheel-centre,  and  in  that  condition  slipping  it  on 
the  centre  and  allowing  it  to  cool,  thus  following  the  method 
of  a  blacksmith  in  shrinking  a  wagon  tire  upon  a  wooden  wheel. 
Another  method  is  to  fasten  the  tire  cold  upon  the  wheel- 
centre  by  means  of  screws  or  bolts. 

The  former  method  is  now  almost  universally  used.  In 
shrinking  the  tires  on  the  wheels  it  is  the  practice  usually  fol- 
lowed at  present  to  turn  the  wheel-centre  and  to  bore  the  tire 
in  a  cylindrical  form,  and  to  rely  solely  upon  the  contraction 
of  the  tire  by  cooling  to  retain  it  npon  the  wheel. 

A  modiiicatiou  of  this  method  is,  that  in  place  of  having  the 
wheel-centre  and  tire  to  meet  each  other  in  a  cylindrical  joint, 
to  have  some  kind  of  a  flange,  lip,  or  shoulder  to  project  either 
from  the  circumference  of  the  wheel-centre  or  from  the  bore 
of  the  tire  to  fill  a  corresponding  groove  or  recess  in  the  oppo- 
site part,  so  that  when  the  tire  has  been  shrunk  on  the  wheel- 
centre  it  cannot  be  driven  sideways  off  the  wheel  against  the 
resistance  of  this  flange.  The  wheels  exhibited  in  the  draw 
ings  of  Mellon's  patent  belong  to  this  latter  class. 

The  right  of  the  appellee  to  the  relief  prayed  for  in  the 
bill  depends  in  part  upon  the  construction  to  be  placed  on 
his  letters-patent. 

Couqsel  for  appellee  contend  that  his  patent  covers  two 
things  which  he  claims  are  in  substance  set  forth  in  his  speci- 
fication, as  follows : 

First,  in  having  the  wheel,  or  the  tire  which  is  to  be  fitted 
on  the  same,  provided  with  a  single  flange  arranged  in  such  a 
manner  that  said  flange,  in  connection  with  the  ordinary  flange 
on  the  tire,  will  keep  the  latter  on  the  wheel. 

Second,  in  constructing  the  tire  with  a  rounded  edge  at  one 
side  of  its  inner  surface,  in  order  to  prevent  said  edge  from 
indenting  and  sinking  into  the  periphery  of  the  wheel,  a  con- 
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tingency  which  would  otherwise  occur  in  consequence  of  the 
tire  being  stretched  by  use. 

Conceding  that  the  patent  is  to  be  construed  according  to 
the  contention  of  the  appellee,  we  are  of  opinion  that  he  has 
not  shown  hinaself  entitled  to  relief. 

An  inspection  of  the  speciiications  and  drawings  which 
accompany  the  letters-patent  granted  to  Nehemiah  Hodge 
under  date  of  November  18,  1851,  shows  precisely  the  con- 
trivance firstly  described  in  the  specifications  of  appellee's 
patent.  The  drawing  representing  a  central  cross-section  of 
a  car-wheel,  appended  to  Hodge's  specifications,  accurately 
illustrates  the  first  alleged  invention  described  in  the  specifi- 
cations of  appellee's  patent.  His  patent  cannot,  therefore,  be 
held  to  include  that  contrivance.  So  far  as  that  part  of  his 
alleged  invention  is  concerned,  the  defense  of  want  of  nov- 
elty is  conclusively  established. 

But  there  is  another  answer  to  this  part  of  the  appellee's 
case. 

The  act  of  July  4, 1J?36,  (5  Stat,  at  Large,  117,  sec.  6,)  under 
which  this  patent  was  issued,  requires  that  an  applicant  for  a 
patent  shall  not  only  "  deliver  a  written  description  of  his  in- 
vention or  discovery,"  but  "shall  also  particularly  specify  and 
point  oi5t  thd  part,  improvement,  or  combination  which  he 
claims  as  his  own  invention  or  discovery."  This  provision^  is 
substantially  re-enacted  in  the  act  of  July  8, 1870,  (Rev.  Stat, 
sec.  4888,)  and  remains  in  force. 

As  a  rule,  therefore,  the  specifications  filed  with  applications 
for  letters-parent  contain  a  general  description  of  the  inven- 
tion sought  to  be  patented,  which  is  followed  by  what  is  tech- 
nically called  the  "claim."  In  reference  to  this  latter  part  of 
the  specifications,  this  court,  speaki!ig  by  Mr.  Justice  Bradley, 
has  said:  "It  is  well  known  that  the  terms  of  the  claim  are 
carefully  scrutinized  in  the  Patent  Office.  Over  this  part  of 
the  specification  the  chief  contest  generally  ai'ises.  It  defines 
what  the  office,  after  a  full  examination  of  previous  inventions 
and  the  state  of  the  art,  determines  the  applicant  is  entitled 
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to."   (Burns  v.  Meyer,  100  U.  8.j  671 ;  see  also, Keystone  Bridge 
Co.  V.  Phoenix  Iron  Co.,  95  U.  S.,  278.) 

In  view,  therefore,  of  the  statute,  the  practice  of  the  Patent 
Office,  and  the  decisions  of  this  court,  we  think  that  the  scope 
of  letters-patent  should  be  limited  to  the  invention  covered  by 
the  claim,  and  that  though  the  claim  may  be  illustrated,  it  can- 
not be  enlarged  by  the  language  used  in  other  parts  of  the 
speeiiications. 

We  are,  therefore,  justified  in  looking  at  the  "  claim"  with 
which  the  specifications  of  the  appellee's  invention  conclude 
to  determine  what  is  covered  by  his  letters-patent. 

The  claim,  so  far  from  covering  an  angular  flange  upon  the 
wheel,  expressly  excludes  such  a  flange,  and  claims  only  a 
flange  with,  a  curved  or  rounded  corner. 

In  this  case  the  description  of  the  appellee's  invention  is 
much  broader  than  his  claim.  It  seems  quite  clear,  from  the 
present  form  of  appellee's  specifications,  and  from  the  fact 
that  his  application  for  a  patent  was  twice  rejected,  that  he 
was  compelled  by  the  Patent  Ofiice  to  narrow  his  claim  to  its 
present  limits  before  the  commissioner  would  grant  him  a 
patent.  In  doing  this  he  neglected  to  amend  the  descriptive 
part  of  his  specifications.  He  cannot  go  beyond  what  he 
has  claimed,  and  insist  that  his  patent  covers' something  not 
claimed,  merely  because  it  is  to  be  found  in  the  descriptive 
part  of  the  specifications. 

The  appellee  is,  therefore,  precluded  from  claiming  relief 
against  the  appellant  for  the  use  of  a  flange  with  a  square  cor- 
ner. He  is  consequently  driven  to  the  second  branch  of  his 
alleged  invention,  as  set  out  in  his  bill  of  complaint,  as  the 
basis  of  any  relief  against  appellant. 

This,  as  is  clear  from  his  claim,  consists  simply  in  rounding 
ofi"  that  corner  of  the  inner  side  of  the  tire  which  tits  into  the 
re-entrant  corner  made  by  the  flange  upon  the  rim  of  the  wheel- 
centre,  so  as  to  prevent  the  corner  of  the  tire  from  indenting 
and  sinking  into  the  periphery  of  the  wheel-centre. 

The  charge  in  the  bill  of  infringement  of  this  part  of  appel- 
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lee's  alleged  invention  is  not  sustained  by  the  proof.  The  an- 
swer, which  is  under  oath,  denies  infringement.  Infringe- 
ment must  therefore  be  shown  by  satisfactory  proof;  it  cannot 
be  presumed.  The  evidence  for  the  appellee  entirely  fails  to 
establish  this  part  of  his  case.  On  the  contrary,  the  proof  ad- 
duced by  the  appellant  is  not  only  persuasive  but  conclusive  to 
show  that  it  never  made  or  used  the  flange  with  the  rounded 
corner. 

We  are  of  opinion,  therefore,  that  the  record  discloses  no 
case  against  the  appellant.  The  decree  of  the  Circuit  Court 
must  therefore  be  reversed  and  the  cause  remanded  with  in- 
structions to  dismiss  the  bill;  and  it  is  so  ordered. 

Reversed. 


Emily  A.  King,  Verb  B.  King,  and  Emily  A.  King,  guardian 
OF  Verb  B.  King,  v.  Eandolph  "Worthington,  John  T. 
Avery,  Abbey  M.  Hoyt,  et  al. 

October  31, 1881. 

1.  Uatler  the  Illinois  statute  allowing  two  yeai-s  after  a  decision  in  the 

State  Supreme  Court  in  wliich  to  file  a  transcript  of  its  decision  in  the 
inferior  court,  and  the  practice  that  a  case  remanded  after  a  decision 
in  the  State  Supreme  Court  not  on  the  merits  stands  for  rehearing 
In  the  inferior  court,  a  snit  pending  in  the  State  Supreme  Court  at 
the  pa.ssage  of  the  act  of  March  3,  1875,  and  afterwards  remanded  to. 
the  inferior  court  for  rehearing,  is  removed  in  time,  if  tlie  petition  is. 
filed  at  the  first  term  after  said  filing  of  tlie  transcript  in  the  State 
inferior  court  at  which  the  cause  could  be  tried.  It  is  not  required 
tliat  the  transcript  be  filed  and  the  cause  removed  at  tlie  first  term, 
after  the  decision  in  the  State  appellate  court,  but  the  transcript  may 
be  filed  at  any  time  in  the  two  years  allowed  by  the  State  statute. 

2.  Potter  V.  National  Bank,  102  U.  S.,  163,  approved. 

3.  Where,  a  cause  is  removed  after  the  decision  of  a  State  appellate  court 

ou  a  question  of  evidence  under  a  State  statute  different  from  the 
Federal  statute,  and  the  i-emanding  for  rehearing,  the  Federal  court,, 
must  follow  tlie  Federal  statute,  and  is  not  bound  by  tlie  former  de- 
cision of  the  State  appellate  court,  nor  are  the  parties  bound. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Horace  F.  Waile,  for  appellants. 

Henry  G.  MiUer,  for  appellees. 

Woods,  J. — This  was  a  suit  in  equity,  which  was  originally 
brought  in  the  Superior  Court  of  Cook  county,  in  the  State  of 
Illinois,  on  July  22,  1870,  by  George  "W".  Worthington  and 
John  T.  Avery,  citizens  of  the  State  of  Ohio,  against  Emily  A. 
King,  widow  of  John  B.  King,  deceased,  and  Vere  Bates  King, 
his  only  child,  a  minor,  and  the  said  Emily  A.  King  as  guard- 
ian of  said  minor,  the  said  defendants  being  citizens  of  the 
State  of  Illinois.  During  the  progress  of  the  case  George  W. 
Worthington  died,  and  his  legal  representatives,  who  were 
also  citizens  of  Ohio,  were  made  parties  complainant  in  his 
stead.  The  purpose  of  the  bill  was  to  remove  a  cloud  from 
the  title  to  certain  real  estate  in  Cook  county,  Illinois,  of  which 
the  original  complainants  alleged  themselves  to  be  the  owners 
in  fee,  by  a  decree  setting  aside  and  avoiding  a  deed  therefor, 
made  to  the  said  John  B.  King  in  his  life-time  by  one  Heman 
Scott. 

The  bill  averred  that  on  and  prior  to  June  1,  1843,  Scott 
was  the  owner  in  fee  of  the  lands  in  question,  to  wit,  the  west 
half  of  the  southwest  quarter  of  section  20,  township  38,  range 
13,  in  Cook  county,  Illinois;  that  on  the  day  and  year  just 
named  he  conveyed  said  land  by  deed  of  that  date  to  one 
Isaac  Bishop. 

The  bill  then  traced  the  title  by  successive  conveyances  from 
Bishop  through  Porter  L.  Hinckley,  John  E.  Bartholomew, 
Corydon  Weeks,  and  others,  to  the  original  complainants,  and 
averred  that  long  before  the  commencement  of  the  suit  they, 
by  means  of  said  conveyances,  became  and  still  were  seized 
in  fee — the  said  Avery  of  the  north  and  the  said  Worthington 
of  the  south  half — of  the  lands  in  question. 

The  bill  further  averred  that  on  June  21,  1861,  Scott  ex- 
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edited  and  delivered  to  the  said  John  B.  King  a  quitclaim 
deed  purporting  to  convey  to  him  all  the  right  and  title  which 
Scott  then  had  in  any  lands  in  Cook  county,  Illinois,  which  by 
its  terms  included  the  lands  above  mentioned. 

It  was  further  averred  that  on  October  2,  1864,  said  John 
B.  King  died,  leaving  the  defendant  Emily  A.  King,  his  widow, 
and  the  defendant  Vere  Bates  King,  who  was  a  minor,  his 
only  child,  of  whom  the  said  Emily  had  become  the  duly  ap- 
pointed guardian,  and  that  the  deed  executed  to  John  B.  King 
by  Scott  had  created  a  cloud  upon  complainants'  title,  in  con- 
sequence of  which  they  were  unable  to  sell  or  dispose  of  said 
laud. 

The  answer  of  Emily  A.  King,  and  Emily  A.  King  as 
guardian,  consisted  of  a  general  denial  of  the  allegations  of 
the  bill,  excepting  the  allegation  of  the  conveyance  from 
Scott  to  John  B.  King. 

Among  others,  the  depositions  of  Scott,  Bartholomew, 
Hinckley,  and  Weeks  were  taken.  These  witnesses  severally 
testified  to  their  ownership  of  the  property  in  dispute,  and 
proved  the  execution  of  the  deeds  of  conveyance  charged  in 
the  bill  to  have  been  executed  by  them  respectively,  and  that 
all  of  said  deeds  contained  full  covenants  of  warranty. 

Upon  final  hearing  a  decree  was  made  by  the  Superior 
Court  of  Cook  county  in  favor  of  the  complainants.  The 
defendants  took  the  case  by  appeal  to  the  Supreme  Court  of 
the  State.  The  Supreme  Court  reversed  the  decree  because 
the  testimony  of  Weeks,  Hinckley,  and  Bartholomew  had 
been  received  by  the  Superior  Court  against  the  objection  of 
defendants. 

This  decision  was  based  on  a  construction  of  the  statute  of 
Illinois  which  declares  :  "  No  person  shall  be  disqualified  as 
a  witness  in  any  civil  action,  suit,  or  proceeding,  except  as 
hereinafter  stated,  by  reason  of  his  or  her  interest  in  the  event 
thereof,  as  a  party  or  otherwise."  The  exception  is  as  follows : 
"  No  party  to  any  civil  action,  suit,  or  proceeding,  or  person 
directly  interested  in  the  event  thereof,  shall  be  allowed  to 
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testify  therein  of  his  own  motion,  or  on  his  own  behalf,  by 
virtue  of  the  foregoing  section,  when  any  adverse  party  sues 
or  defends  as  *  *  *  heir  *  *  *  of  any  deceased 
person,  or  as  guardian     *     *     *     of  any  such  heir." 

The  Supreme  Court  held  that  by  reason  of  the  fact  that  Scott, 
Weeks,  Hinckley,  and  Bartholomew  had  each  conveyed  the 
lands  in  question  with  covenants  of  warranty,  they  were  inter- 
ested in  the  event  of  the  suit,  and  as  it  was  defended  both  by 
the  heir  and  the  guardian  of  the  heir,  the  persons  above  named 
were  incompetent  to  testify  in  the  case. 

The  opinion  of  the  Supreme  Court  was  filed,  and  its  decree 
remanding  the  cause  was  made  October  11,  1875. 

The  statute  of  the  State  provides  (sees.  84  and  85,  chap.  110, 
Revised  Stat,  of  Illinois)  that  "  when  a  cause  or  proceeding  is 
remanded  by  the  Supreme  Court  or  Appellate  Court,  upon  a 
transcript  of  the  order  of  the  court  remanding  the  same  being 
filed  in  the  court  from  which  the  cause  or  proceeding  was  re- 
manded, or  in  which  the  cause  originated,  as  the  case  may  re- 
quire, and  not  less  than  ten  days'  notice  thereof  being  given 
to  the  adverse  party  or  his  attorney,  the  cause  or  proceeding 
shall  be  reinstated  therein. 

"  If  neither  party  shall  file  such  transcript  within  two  years 
from  the  time  of  making  the  final  order  of  the  Supreme  Court 
or  Appellate  Court,  as  the  case  may  be,  reversing  any  judg- 
ment or  proceeding,  the  cause  shall  be  considered  as  aban- 
doned, and  no  further  action  shall  be  had  therein." 

In  this  case  the  mandate  of  the  Supreme  Court  was  filed  in 
the  Superior  Court  November  11,  1875,  and  the  cause  was 
redocketed  in  the  latter  court  November  23, 1875.  The  statute 
of  Illinois  (Hurd,  page  331,  section  54)  prescribes  that  the 
terms  of  the  Superior  Court  of  Cook  county  shall  begin  on  the 
first  Monday  of  every  month. 

On  December  4,  1875,  the  last  day  of  the  November  term, 
a  petition  and  bond  for  the  removal  of  the  cause  to  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illinois 
were  filed  in  the  Superior  Court  by  the  complainants.     The 
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petition  alleged  that  the  then  current  term  of  the  court  was  the 
first  terra  at  which  said  cause  could  have  been  tried  since  the 
date  of  docketing  said  cause  in  the  Superior  Court  as  afore- 
said, and  since  the  passage  of  the  act  of  Congress  under  which 
the  petition  was  filed. 

On  December  14,  against  the  objection  of  defendants,  an 
order  was  made  for  the  removal  of  the  cause.  The  record 
was  filed  in  the  United  States  Circuit  Court  December  20, 
1875. 

Upon  the  final  hearing  of  the  case  in  the  Circuit  Court, 
among  others,  the  depositions  of  Scott,  Weeks,  Hinckley,  and 
Bartholomew,  who  had  been  declared  by  the  Supreme  Court 
incompetent  witnesses  under  the  State  law  above  recited,  were 
admitted  in  evidence,  and  the  Circuit  Court  made  a  final  de- 
cree in  favor  of  complainants,  in  accordance  with  the  prayer 
of  their  bill. 

The  act  of  Congress  regulating  the  competency  of  witnesses, 
by  virtue  of  which  the  Circuit  Court  admitted  the  depositions 
of  the  persons  above  named,  is  as  follows: 

"In  the  courts  of  the  United  States  no  witness  shall  be 
excluded  in  any  action  on  account  of  color,  or  in  any  civil  ac- 
tion because  he  is  a  party  to  or  interested  in  the  issue  tried  ; 
provided  that  in  an  action  by  or  against  executors,  adminis- 
trators, or  guardians,  in  which  judgment  is  rendered  for  or 
against  them,  neither  party  shall  be  allowed  to  testify  against 
the  other  as  to  any  transaction  with  or  statement  by  the  testa- 
tor, intestate,  or  ward,  unless  called  to  testify  thereto  by  the 
opposite  party,  or  required  to  testify  thereto  by  the  court.  In 
all  other  respects  the  laws  of  the  Stdte  in  which  the  court  is  held 
shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses 
in  the  courts  of  the  United  States  in  trials  at  common  law  and 
in  equity  and  admiralty."     (U.  S.  Revised  Statutes,  sec.  858.) 

The  defendants  in  the  Circuit  Court  have  appealed  from  the 
decree  of  that  court,  and  as  appellants  in  this  court  have  as- 
signed the  following  eiTors: 

First.  That  the  cause  was  not  removable  under  the  act  of 
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Congress.  The  petition  was  not  tiled  at  the  term  at  which  said 
cause  could  be  first  tried,  and  before  the  trial  thereof,  and  the 
petition  is  insufficient  for  its  removal. 

Second.  That  the  court  erred  in  deciding  that  Heman  Scott, 
Corydon  Weeks,  John  K.  Bartholomew,  and  Eobert  Hinckley 
were  competent  to  testify  in  this  case ;  also  in  deciding  that 
the  decision  of  the  Supreme  Court  of  the  State  of  Illinois, 
holding  them  incompetent,  was  not  res  adjudicata  ;  also  in  ad- 
mitting improper  evidence  on  the  hearing. 

The  act  of  March  3,  1875,  under  which  the  appellees  claim 
that  the  cause  was  removed  to  the  Federal  court,  declares 
that  the  petition  for  removal  must  be  filed  "  before  or  at 
the  term  at  which  said  cause  could  be  first  tried,  and  before  the 
trial  thereof"  (See  vol.  1,  Supplement  to  the  U.  S.  Revised 
Statutes,  p.  174,  sec.  3.) 

At  the  date  of  the  passage  of  the  act  this  suit  was  pending 
in-  the  Supreme  Court  of  Illinois.  After  its  passage  the  case 
was  reversed  and  remanded  to  the  State  court.  This  court  has 
construed  the  clause  of  the  act  of  1875,  just  quoted,  to  allow 
the  removal  of  a  cause  which  was  pending  at  the  date  of  the 
passage  of  the  act,  if  the  application  therefor  were  made  before 
trial  and  at  the  term  of  the  court,  after  the  passage  of  the  act, 
at  which  the  cause  could  be  first  tried ;  (Removal  Cases,  100 
U.  S.,  457;)  in  other  words,  that  the  fact  that  the  first  term  of 
the  court  in  which  the  cause  could  have  been  first  tried  had 
already  passed  when  the  act  went  into  csflect,  was  not  of  itself 
an  obstacle  to  the  removal  of  the  cause. 

In  the  case  just  cited  it  was  further  held  that  the  fact  Ihat  a 
final  decree  upon  the  default  of  defendants  had  been  entered 
in  the  cause  before  the  passage  of  the  act  of  1875  did  not 
prevent  a  removal  of  the  cause  under  the  act,  after  such  decree 
had  been  set  aside  and  a  rehearing  granted. 

In  this  case  the  parties  complainant  and  defendant  were 
citizens  of  different  States.  The  petition  and  bond  for  removal 
were  in  due  form,  and  the  bond  was  sufficient. 

The  only  ground,  therefore,  on  which  it  can  be  urged  that 
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the  attempt  to  remove  the  ease  to  the  Circuit  Court  was  un- 
warranted by  law,  and  therefore  ineft'ectual,  is  that  the  peti- 
tion therefor  was  not  filed  before  or  at  the  term,  after  the 
passage  of  the  act  of  1875,  at  which  the  cause  could  be  first 
tried. 

The- appellee  asserts  that  the  decision  of  the  Supreme  Court 
of  Illinois,  reversing  the  decree  of  the  Superior  Court,  having 
been  made  on  October  11,  while  the  October  term  of  the  Su- 
perior Court  was  current,  the  cause  might  have  been  redock- 
eted  and  tried  during  that  term  of  the  Superior  Court,  and 
that  the  redocketing  of  the  cause  at  the  following  November 
term,  and  the  filing  of  the  petition  for  its  removal  during  that 
term,  came  too  late. 

The  answer  to  this  position  is  obvious.  The  cause  could  not 
have  been  tried  in  the  Superior  Court  until  the  transcript  of 
the  order  of  the  Supreme  Court  remanding  it  had  been  filed 
therein. 

Under  the  statute  of  Illinois  both  parties  were  allowed  two 
years  within  which  to  file  transcript.  Either  party  might  file 
it,  and  no  laches  or  default  could  be  charged  against  either  if 
it  were  tiled  within  two  years. 

It  follows  that  when  the  appellees  delayed  the  filing  of  the 
transcript  from  October  11  until  November  23,  they  were  ex- 
ercising a  privilege  which  the  law  gave  them,  and  Jost  none  of 
their  rights  thereby. 

Therefore,  where  the  transcript  of  the  Supreme  Court  was 
filed  within  two  years  after  the  order  remanding  the  case  had 
been  made,  a  petition  for  removal  filed  at  the  same  term  hiust 
be  held  to  have  been  filed  at  the  term  at  which  the  cause  could 
have  been  first  tried,  and  to  have  been  filed  in  due  season. 

If  the  decision  of  the  State  Supreme  Court  had  finally  dis- 
posed of  the  case,  there  could,  of  course,  have  been  no  removal 
of  the  cause  to  the  Federal  court  after  such  decision. 

But  according  to  the  practice  and  jurisprudence  of  the  State 
of  Illinois,  where  the  decision  of  the  Supreme  Court,  reversing 
and  remanding  a  cause  in  equity,  does  not  involve  the  merits, 


108  Kins  v.  Worthington.  [Oct.  Term, 

Opinion  of  the  court. 

the  case,  upon  the  tiling  of  the  transcript  in  the  court  below, 
stands  for  rehearing  in  that  court.  (Chickering  v.  Failes,  26 
111.,  507 ;  same  case,  29  111.,  294 ;  Wadhams  v.  Gay,  73  111., 
415 ;  same  case,  83  III.,  250 ;  Pellilon' v.  Noble,  7  Biss.,  450.) 

This  cause  was  reversed  by  the  State  Supreme  Court  solely 
on  the  ground  of  the  error  of  the  Superior  Court  in  admitting 
incompetent  evidence.  When,  therefore,  the  cause  was  re- 
manded, it  stood  for  rehearing  as  soon  as  it  was  redocketed  in 
the  Superior  Court. 

We  are  of  opinion,  therefore,  that  the  case  was  properly  re- 
moved from  the  Superior  Court  of  Cook  county  to  the  United 
States  Circuit  Court. 

The  next  ground  of  error  assigned  is  that  the  Circuit  Court 
admitted  in  evidence  the  depositions  of  Scott,  Weeks,  Bar- 
tholomew, and  Hinckley. 

It  is  perfectly  clear  that  under  the  act  of  Congress  (Rev. 
Stats.,  sec.  858)  the  persons  named  were  competent  witnesses 
in  the  United  States  Circuit  Court.  This  point  has  been  ex- 
pressly ruled  by  this  court  in  the  case  of  Potter  v.  National 
Bank,  102  U.  S.,  163,  brought  up  on  error  from  the  Northern 
District  of  Illinois.  It  was  also  held  in  the  same  case  that  where 
there  was  a  conflict  between  the  act  of  Congress  and  the  law 
of  the  State  in  regard  to  the  competency  of  witnesses,  the 
United  States  court  was  bound  to  follow  the  act  of  Congress. 
The  question  is,  therefore,  reduced  to  this :  Does  the  fact  that 
while  the  case  was  pending  in  the  State  court  these  witnesses 
were  held  by  that  court  to  be  incompetent  underthe  State  law, 
preclude  them  from  testifying  in  the  case  after  its  removal  to 
the  United  States  court  ?  We  think  this  question  must  be 
answered  in  the  negative. 

The  Federal  court  was  bound  to  administer  the  law  of  evi- 
dence as  prescribed  by  act  of  Congress,  unless  what  had  trans- 
pired in  the  case  in  the  State  court  presented  an  insuperable 
obstacle  to  that  course.  This  the  appellants  claim  was  the  fact. 
They  say  that  the  transfer  of  a  case  from  the  State  to  a  Federal 
court  does  not  vacate  what  has  been  done  in  the  State  court 
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previous  to  removal ;  that  what  has  been  decided  in  the  State 
court  is  res  judicata  and  cannot  be  re-examined.  In  support  of 
this  position  the  case  of  Duncan  v.  Gegan,  101  U.  S.,  810,  and 
other  cases  are  cited.  The  law  as  settled  by  this  court  is  cor- 
rectly stated  by  appellants. 

But  the  rulings  of  the  Circuit  Court  in  the  progress  of  the 
cause  after  its  removal  did  not  reverse  or  vacate  anything 
which  had  previously  been  adjudicated  by  the  State  court.  The 
decision  of  the  latter  court  was  that  under  the  State  law  cer- 
tain witnesses  were  incompetent  in  the  State  court.  The  Fed- 
eral court  decided  that  under  the  laws  of  the  United  States 
the  same  witnesses  were  competent  when  ofiered  in  a  United 
States  court.  Here  is  no  conflict  of  opinion,  and  no  unsettling 
of  any  matter  which  had  been  adjudged  by  the  State  court. 
The  Federal  court  was  bound  to  deal  with  the  case  according 
to  the  rules  of  practice  and  evidence  prescribed  by  the  acts  of 
Congress.  If  the  case  is  properly  removed,  the  party  removing 
it  is  entitled  to  any  advantage  which  the  practice  and  jurispru- 
dence of  the  Federal  court  give  him. 

In  this  instance  the  court  below  followed  the  law  of  evidence 
as  prescribed  by  Congress,  .and  in  doing  so  it  did  not  reverse 
any  ruling  of  the  State  court  and,  we  think,  committed  no 
error. 

No  other  evidence  admitted  by  the  Circuit  Court  is  com- 
plained of  by  the  appellants  as  incompetent. 

The  counsel  of  both  parties  have  discussed  in  their  briefs 
the  question  whether  the  evidence  set  out  in  the  record  is  suf- 
ficient to  support  the  decree  of  the  Circuit  Court.  J^o  error 
has  been  assigned  on  the  ground  that  the  testimony  was  insuf- 
ficient. It  is  therefore  unnecessary  to  discuss  this  point.  "We 
may  remark,  however,  that  in  our  opinion  the  evidence  amply 
justifies  the  decree. 

There  is  no  error  in  the  record.  The  decree  of  the  Circuit 
Court  must  therefore  be  aflirmed. 

Affirmed. 
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Caroline  Klein  v.  The  New  York  Life  Insurance  Co. 

November  7,  1881» 

1.  Prompt  payment  of  the  pveminms  when  due  is  essential  in  the  busi- 

ness of  life  ijisurance;  and  ivhere  forfeiture  of  the  policy  is  imposed 
as  a  penalty  for  tlieir  non-payment,  courts  of  equity  have  not  the 
rij>'ht  or  power  to  relieve  against  sucli  forfeiture. 

2.  When  a  husband  makes  au  insurance  on  his  life  payable  to  his  wife, 

he  is  lier  agent,  and  she  cannot  plead  ignorance  of  the  terms  of  the 
policy,  or  neglect  on  his  part  to  inform  liei'  of  them. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Hiram  Barber,  Jr.,  for  appellant. 

Francis  H.  Kales,  for  appellee. 

Woods,  J. — On  September  1,  1866,  a  policy  of  insurance 
was  issued  by  the  New  York  Life  Insurance  Company,  the 
appellee,  upon  the  life  of  Frederick  W.  Klein,  in  the  sum  of 
live  thousand  dollars,  payable  to  the  appellant,  Caroline  Klein, 
wife  of  the  said  Fi'ederick  W.,  within  sixty  days  after  his 
death  and  due  notice  and  proof  thereof. 

The  policy  was  in  the  usual  form.  The  consideration  for 
its  issue  was  the  payment  to  the  insurance  company  by  Caro- 
line Klein  of  an  annual  premium  of  one  hundred  and  seventy- 
three  dollars,  in  semi-annual  instalments  of  eighty-six  dollars 
and  fifty  cents  each,  on  the  first  day  of  September  .and  the 
first  day  of  March  of  every  year  during  the  life  of  Frederick 
W.  Klein. 

The  policy  contained  the  following  provision :  "  And  it  is 
also  understood  and  agreed  by  the  within  assured  to  be  the 
true  intent  and  meaning  hereof  that  *****  jn  case 
the  said  Caroline  Klein  shall  not  pay  the  said  premiums  on  or 
before  the  several  days  herein  mentioned  for  the  payment 
thereof,  with  any  interest  that  may  be  due  thereon,  then  and 
in  every  such  case  the  said  company  shall  not  be  liable  for 
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the  payment  of  the  sum  assured,  or  any  part  thereof,  and  this 
policy  shall  cease  and  determine." 

The  premiums  were  punctually  paid  until  March,  1871,  when 
default  was  made  in  the  payment  of  the  semi-annual  instal- 
ment which  matured  on  the  first  day  of  that  month,  and  it 
remained  unpaid  until  the  death  of  Frederick  W.  Klein, 
which  occurred  March  18,  1871. 

The  agent  of  the  insurance  company,  after  proof  of  the 
death  of  Klein,  offered  to  pay  Caroline  Klein  the  surrender 
value  of  the  policy.  She  declined  to  accept  this  or  any  sum 
less  than  the  amount  of  the  insurance.  The  company  then 
insisted  upon  the  absolute  forfeiture  of  the  policy,  according 
to  its  terms. 

Thereupon  the  appellant  filed  the  bill  in  this  case. 

It  is  alleged  as  the  ground  of  relief  that  the  policy  was 
taken  out  by  Frederick  W.  Klein  without  the  knowledge  of 
his  wife,  and  that  she  had  received  no  information  of  its 
terms  or  conditions  until  after  the  death  of  her  husband ;  that 
he  was  taken  down  by  the  illness  of  which  he  died  about 
February  1 ;  that  for  about  twenty  days  prior  to  March  1,  and 
thence  up  to  the  time  of  his  death,  he  was,  in  consequence  of 
his  sickness,  deranged  in  mind  and  incapable  of  attending  to 
any  matter  of  business  whatever,  and  for  that  reason,  and  that 
alone,  failed  to  pay  the  premium  when  it  was  due,  and  that 
the  appellant  failed  to  pay  it  because  she  was  ignorant  of  the 
existence  of  the  policy  and  of  its  terms. 

The  prayer  of  the  bill  was  as  follows :  "  That  the  said  KTew 
York  Life  Insurance  Company  may  be  prevented  from  insist- 
ing upon  and  taking  advantage  of  the  alleged  forfeiture  of 
said  policy  of  insurance,  and  that  your  oratrix  may  be  relieved 
from  said  alleged  default  upon  her  part,  and  the  accidental 
default  of  the  said  Fhecerick  W.  Klein  in  the  non-payment  of 
said  semi-annual  premium  maturing  March  1,  1871,  and  that 
the  said  New  York  Life  Insurance  Company  may  be  decreed 
to  pay  to  your  oratrix  the  said  sum  of  live  thousand  dollars," 
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The  answer  of  the  company  denied  its  liability  upon  the 
policy  of  insurance,  and  insisted  that  the  contract  of  insurance 
had  ceased  and  determined  by  reason  of  the  non-payment  of 
the  premium  due  March  1,  1871,  and  denied  the  equity  of 
the  bill. 

Upon  final  hearing  in  the  Circuit  Court  the  bill  was  dis- 
missed, and  the  cause  has  been  brought  to  this  court  for  review 
by  the  appeal  of  the  complainant. 

Conceding,  for  the  sake  of  argument,  that  the  case  made 
by  the  bill  is  sustained  by  the  evidence,  the  question  is  pre- 
sented whether  upon  the  facts  the  appellant  was  entitled  to 
the  relief  prayed  for. 

In  the  case  of  New  York  Life  Insurance  Company  against 
Statham,  93  U.  S.,  24,  it  was  held  by  this  court,  Mr.  Justice 
Bradley  delivering  its  opinion,  that  a  life  insurance  policy  "is 
not  a  contract  of  insurance  for  a  single  year,  with  the  privi- 
lege of  renewal  from  year  to  year  by  paying  the  annual  pre- 
mium, but  that  it  is  an  entire  contract  for  assurance  for  life, 
subject  to  discontinuance  and  forfeiture  for  non-payment  of 
any  of  the  stipulated  premiums." 

But  in  the  same  case  the  court  further  said:  "In  policies  of 
life  insurance  time  is  material  and  of  the  essence  of  the  con- 
tract, and  non-payment  at  the  day  involves  absolute  forfeiture, 
if  such  be  the  terms  of  the  contract." 

While  conceding  this  to  be  the  rule  which  would  apply  if 
an  action  at  law  were  brought  upon  the  policy,  the  appellant 
insists  that  she  is  entitled  to  be  relieved  in  equity  against  a 
'  forfeiture  by  reason  of  the  excuses  for  non-payment  of  the 
premium  set  out  in  the  bill,  and  this  contention  raises  the  sole 
question  in  this  case. 

We  cannot  accede  to  the  view  of  the  appellant.     Where  a 

penalty  or  forfeiture  is  inserted  in  a  contract  merely  to  secure 

the  performance  or  enjoyment  of  a  collateral  object,  the  latter 

is  considered  as  the  principal  intent  of  the  instrument,  and  the 

.penalty  is  deemed  only  as  accessary.     (Sloman  V.Walter,  1 
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Bro.  Ch.  K,  41 9 ;  Sander?  v.  Pope,  12  Ves.,  282 ;  Uavis  v.  West, 
12  Ves.,  475 ;  Skinner  v.  Dayton,  2  Johns.  Ch.,  535.) 

But  in  every  su<;h  case  the  test  by  which  to  ascertain  whether 
relief  can  or  cannot  be  had  in  equity  is  to  consider  whether 
compensation  can  or  cannot  be  made. 

In  Rose  v.  Kose,  Amb.,  332,  Lord  Hardwicke  laid  down  the 
rule  thus:  "Equity  will  relieve  against  all  penalties  whatso- 
ever, ao;ainst  non-payment  of  money  at  a  day  certain,  against 
forfeitures  of  copyholds,  but  thej'  are  all  cases  where  the  court 
can  do  it  with  safety  to  the  other  party;  for  if  the  court  cannot 
put  him  in  as  good  condition  as  if  the  agreement  had  been 
performed,  the  court  will  not  relieve." 

A  life  insurance  policy  usually  stipulates,  first,  for  the  paj^- 
ment  of  premiums;  second,  for  their  payment  on  a  day  cer- 
tain ;  and  third,  for  the  forfeiture  of  the  policy  in  default  ot 
punctual  payment.  Such-  are  the  provisions  of  the  policy 
which  is  the  basis  of  this  suit. 

Each  of  these  provisions  stands  on  precisely  the  same  foot- 
ing. If  the  payment  of  the  premiums  and  their  payment  on 
the  day  they  fall  due  are  of  the  essence  of  the  contract,  so  is 
the  stipulation  for  the  release  of  the  company  from  liability 
in  default  of  punctual  payment.  No  compensation  can  be 
made  a  life  insurance  company  for  the  general  want  of  punc- 
tuality among  its  patrons. 

It  was  said  in  New  York  Life  Insurance  Co.  v.  Statham,  supra, 
that  "  promptness  of  payment  is  essential  in  the  business  of 
life  insurance.  All  the  calculations  of  the  insurance  company- 
are  based  on  the  hypothesis  of  prompt  payments.  They  not 
only  calculate  on  the  receipt  of  premiums  when  due,  but  upon 
compounding  interest  upon  them.  It  is  on  this  basis  that  they 
are  enabled  to  offer  insurance  at  the  favorable  rates  they  do. 
Forfeiture  for  non-payment  is  a  necessary  means,  of  protecting 
themselves  from  embarrassment.  Delinquency  cannot  be  tol- 
erated or  redeemed  except  at  the  option  of  the  company." 

If  the  insured  can  neglect  payment  at  maturity  and  yet 
suffer  no  loss  or  forfeiture,  premiums  will  not  be  punctually 
8  v3 
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paid.  The  companie9  must  have  8orae  efficient  means  of 
enforcing  punctuality.  Hence  their  contracts  usually  provide 
for  the  forfeiture  of  the  policy  upon  default  of  prompt  pay- 
ment of  the  premiums.  If  they  are  not  allowed  to  enforce 
this  forfeiture  they  are  deprived  of  the  means  which  they  have 
reserved  by  their  contract  of  compelling  the  parties  insured 
to  meet  their  engagements.  The  provision,  theretbre,  for  the 
i-elease  of  the  company  from  liability  o»  a  failure  of  the  in- 
sured to  pay  premiums  when  due  is  of  the^  very  essence  and 
substance,  of  the  contraet  of  life  insurance.  To  hold  the  com- 
pany to  its  promise  to  pAy  the  insurance,  notwithstanding  the 
default  of  the  insured  in  making,  punctual  payment  of  the 
premiums,  is  to  destroy  the  vtry  substance  of  the  contract. 
This  a  court  of  equity  cannot  do.  (Wheeler  r.  Conn.  Mut. 
Ins.  Co.,  82  N.  Y.,.  543 ;  see  also  the  opinion  of  Judge  Gholson 
ia  Robert  v.  New  England  Life  Ins.  Co.,  1  Dis.,  355.) 

It  might  as  well  undertake'  to  release  the  insured  from  the 
payment  of  premiums  altogether  as  to  relieve  him  from  for- 
feiture of  his  policy  in  default  of  punctual  payment.  The 
company  ia  as  much  entitled  to  the  benefit  of  one  stipulation 
as  the  other,  because  both  are  necess'Ai'y  to  enable  it  to  keep 
its  own  obligations. 

In  a  contract  of  life  insurance  the  insurer  and  insured  both 
take  nsks.  The  insurance  company  is  bound  to  pay  the  entire 
insurance-money  even  though  the  party  whose  life  is  insured 
dies  the  day  after  the  execution  of  the  policy,  and  after  the  pay» 
ment  of  but  a  single  premium. 

The  assured  assumes  the  risk  of  paying  premiums  duringthe 
life  on  which  the  insurance  is  taken,  even  thoqgh  their  aggre- 
gate amount  should  exceed  the  insurance-money.  The  assured 
also  takes  the  risk  of  the  forfeiture  of  his  policy  if  the  pre- 
miunis  are  not  paid  on  the  d^iy  they  fall  due. 

The  insurance  company  has  the  same  claim  to  be  relieved  in 
equity  from  loss  resulting  from  risks  assumed  by  it  as  the  in- 
sured has  from  loss  consequent  on  the  risks  assumed  by  him. 
Neither  has  any  such  right. 
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The  bill  is  therefore  based  on  a  misconception  of  the  power 
of  a  court  of  equity  in  such  cases. 

There  is  another  answer  to  the  case  made  by  the  bill.  The 
engagement  of  the  insurance  company  was  with  Caroline  Klein, 
and  not  with  Frederick  "W.  Klein.  It  entered  into  no  contract 
with  the  latter.  It  agreed  to  pay  Caroline  Klein  the  insurance, 
provided  she  paid  with  punctuality  the  premiums.  She  was 
never  incapacitated  from  making  payment.  The  alleged  fact 
that  she  had  no  knowledge  of  the  existence  and  terras  of  the 
policy  does  not  relieve  her  default.  If  the  fact  be  true,  her 
ignorance  resulted  from  the  neglect  of  her  husband,  who  in  re- 
spect to  this  contract  of  insurance  was  her  agent,  in  not  inform- 
ing her  about  the  insurance  upon  his  life  and  the  terms  of  the 
policy.  The  bill  is  therefore  an  effort  by  the  appellant  to  obtain 
relief  in  equity  against  the  appellee  from  the  consequences  of 
the  carelessness  or  neglect  of  her  own  agent. 

We  are  of  opinion  that  the  decree  of  the  Circuit  Court  is 
right  and  should  be  affirmed. 

Affirmed. 


Davis  Levy,  impleaded  with  Margaret  Eat  and  J.  C.  Sims, 
V.  Ferdinand  Danqel. 

November  14, 1881. 

The  cnui't  refuses  to  consider  errors  assigned  on  a  mere  motion  for  a 
new  trial  and  not  made  part  of  tlie  record  by  bills  of  exceptions. 

Error  to  the  Supreme  Court  of  the  Territory  of  Idaho. 

Fillmore  Beall,  for  plaintiff  in  error, 

George  Ainslie,  for  defendant  in  error. 

WAtTE,  C.  J.— The  judgment  in  this  case  is  affirmed.  The 
demurrer  to  the  complaint  was  properly  overruled,  and  we 
cannot  considev  the  question  presented  on  the  motion  for  a 
new  trial.    (Kailway  Co.  v.  Heck,  102  U.  S.,  120.) 

Affirmed. 
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William  Dudley,  as  assignee  in  bankruptcy  op  William  P. 
Bush,  v.  Jane  C.  Easton,  administrateix  of  Joseph  G. 
Easton,  deceased,  Amos  J.  Stillwell,  Samuel  Logan,  Wil- 
liam P.  Bush,  and  Emma  Bush. 

November  14,  1881. 

On  the  histitntioa  of  suits  against  a  debtor  by  two  crerlitors,  he  calls  a 
conference  of  a  portion  of  his  creditors,  and  in  consideration  of  his 
agreeing  to  give  a  mortgage  they  agree  to  give  him  time,  and  the 
two  creditors  above  named  agree  to  dismiss  their  suits.  Hence  the 
debtor  does  not  defend  them,  and  while  he  is  preparing  the  mortgage 
and  notes,  (his  wife  waiving  dower  by  joining  in  the  mortgage,)  jurlg- 
nierits  are  entered  by  default  and  become  final  without  his  knowl- 
edge, and  the  two  creditor  suitors  refuse  to  perform  their  iigreement. 
Other  creditors  then  put  him  into  bankruptcy.  On  suit  by  his  as- 
signee toenforce  the  agreement  and  enjoin  the  judgments:  Seld,  That 
an  assignee  in  bankruptcy  did  not  stand  in  such  a  relation  to  the 
agreement  or  the  parties  as  to  enforce  it  on  request  of  all  the  cred- 
itors, inasmuch  as  he  is  not  concerned  with  disputes  among  secured 
creditors  which  do  not  affect  the  administration  of  the  fund  remain- 
ing for  distribution  among  the  unsecured  creditors. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Missouri. 

Dry  dm  ^  Dryden,  for  appellant. 

/.  M.  ^  C.  R.  Krum,  for  appellees. 

Waite,  C.  J. — This  is  an  appeal  from  a  decree  dismissing 
a  bill  in  equity  on  demurrer.  The  suit  was  brought  by  Dud- 
ley, as  assignee  in  bankruptcy  of  William  P.  Bush,  and  the 
case  stated  in  the  last  amended  bill  was  substantially  as  fol- 
lows : 

On  the  10th  of  October,  1873,  the  defendants  Easton  and 
Stillwell  sued  Bush  in  the  Circuit  Court  of  Monroe  county, 
Missouri — Easton  to  recover  a  judgment  on  a  note  which  he 
held  for  $3,000,  and  Stillwell  another  judgment  on  a  note  which 
he  held  for  $5,000.  In  due  course  of  proceeding  judgments 
by  default  could  be  taken  in  each  of  the  suits  on  the  30th  of 
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October.  Bush  was  at  the  time  laboring  under  great  finan- 
cial embarrassment,  although,  as  he  thought,  actually  possessed 
of  lands  and  other  property  greatly  in  excess  of  his  debts. 
On  the  24th  of  October,  after  service  of  process  upon  him  in 
the  suits,  he  met  a  portion  of  his  creditors,  including  Eastan 
and  Stillwell,  and  made  known  to  them  his  embarrassed  condi- 
tion and  the  pendency  of  the  suits.  He  also  stated  that  if 
Easton  and  Stillwell  got  their  judgments  it  would  give  them 
an  advantage  over  his  other  creditors,  and  he  was  desirous  of 
having  all  share  equally  in  his  property.  He  thereupon  pro- 
posed that  all  the  creditors  present,  including  Ea,ston  and 
Stillwell,  should  accept  in  satisfaction  of  their  respective  debts 
his  notes,  payable  in  equal  instalments  in  one,  two,  three,  aud 
four  years  from  date,  with  interest  at  the  rate  of  ten  per  cent., 
secured  by  a  mortgage  executed  by  himself  aud  wife,  to  a 
trustee  to  be  selected  by  the  parties,  on  all  his  real  estate,  and 
that  Easton  and  Stillwell  should  dismiss  their  suits  and  not 
take  judgment  against  him.  It  is  then  averred  that  all  the 
creditors  present,  including  Easton  and  Stillwell,  agreed  with 
each  other  and  with  Bush  to  accept  the  notes  and  security  as 
proposed  and  extend  the  time,  and  that  Bush  agreed  to  give 
the  notes  and  make  the  mortgage.  As  part  of  the  agreement 
thus  entered  into  Easton  and  Stillwell  were  to  dismiss  their 
suits. 

Kelying  on  this  agreement,  Bush  set  about  the  preparation 
of  his  notes  and  mortgage,  and  paid  no  attention  to  the  suits. 
He  did  not  appear  in  court,  or  make  any  defense,  as  he  other- 
wise would  have  done,  by  setting  up  the  agreement  for  an 
extension.  Consequently,  at  the  proper  time,  October  30, 
judgments  were  taken  against  him  by  defualt,  of  which  it  is 
averred  that  he  had  no  actual  notice  until  November  3,  after 
the  term  of  the  court  had  closed. 

Without  any  unnecessary  delay  Bush  executed  his  notes  and 
a  mortgage  to  the  defendant  Logan  as  trustee,  in  accordance 
with  the  agreement  which  had  been  made.  The  notes  were 
all  dated  October  29,  but  the  mortgage  did  not  take  eflect  until 
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after  the  judgments  were  rendered.  For  this  reason  the  lien 
of  the  judgments  was  prior  to  that  of  the  mortgage.  All  the 
creditors  represented  at  the  meeting,  except  Baston  and  Still- 
well,  have  accepted  the  notes  and  now  retain  them.  They  are 
rrot  parties  to  this  suit,  unless  they  are  represented  by  the  as- 
signee. Easton  and  Stillwell  refused  to  carry  out  their  agree- 
ment, and  rely  on  their  judgments  and  the  priority  of  lien  they 
have  thus  acquired. 

On  the  28th  of  February,  1874,  proceedings  in  bankraptcy 
were  begun  against  Bush  by  some  of  his  creditors,  which  re- 
sulted in  an  adjudication  of  bankruptcy  and  the  appointment 
of  Dudley  as  assignee,  to  whom  the  general  assignment  was 
made  under  the  law  on  the  24th  of  March.  After  the  assign- 
ment this  bill  was  tiled  against  Easton,  Stillwell,  Logan,  the 
trustee  under  the  mortgage,  and  Bush  and  his  wife.  The 
foregoing  facts  were  set  forth  in  detail,  and  then  followed  this 
averment : 

"And  your  orator  further  says  that  at  the  time  of  the  making 
of  said  agreement  of  extension  and  of  said  deed  of  trust  said 
Bush  had  a  large  amount  of  property  not  included  or  intended 
to  be  included  in  said  deed,  suificient  in  value. to  satisfy  all 
the  debts  owing  by  said  Bush  to  his  other  creditors,  who  were 
not  parties  to  said  agreement ;  that  said  deed  was  not  made, 
nor  was  said  agreement  entered  into,  by  said  Bush  with  any 
intent  to  give  a  preference  thereby  to  the  parties  to  said  agree- 
ment or  any  of  them  over  his  other  creditors,  or  with  the 
intent  thereby  to  convey  his  said  propertj'or  any  of  it  in  fraud 
of  the  provisions  of  said  act  of  Congress  or  the  acts  amenda- 
tory thereof,  but  solely  under  the  belief  on  the  part  of  said 
Bush  that  by  obtaining  such  extension  of  time  of  payment  as 
aforesaid  he  would  be  enabled  to  pay  all  his  creditors  their 
debts  in  full,  together  with  interest  at  the  rate  of  ten  per 
centum  per  annum ;  that  the  entire  indebtedness  secured  by 
said  deed  of  trust,  including  that  to  said  Stillwell  and  Easton, 
amounted  to  $40,394.70,  and  that  all  the  lands  mentioned  in 
said  deed  were  then  thought  to  be  worth,  and  in  fact  were 
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worth,  the  sum  of  $50,000,  especially  if  a  reasouiible  time 
could  be  obtained  to  negotiate  a  sale  of  the  same;  that  among 
the  propertj-  described  in  said  deed  of  trust  was  that  occupied 
by  said  Bush  and  his  family  as  a  homestead,  out  of  which  he 
was  entitled  to  have  set  apart  to  him  as  exempt  from  levy  and 
sale  under  execution  a  homestead  of  the  value  of  $1,500 
under  the  laws  of  this  State ;  that  because  of  the  release  of 
the  dower  interest  of  the  defendant  Emma  C.  Bush,  wife  of 
said  bankrupt,  in  all  of  his  lands  described  in  said  deed,  and 
the  waiver  and  conveyance  of  all  his  right  to  exemption  of  a 
homestead  given  and  made  by  said  deed,  and  for  other  good 
and  suificient  reasons,  it  is  to  the  interest  of  all  of  the  cred- 
itors, of  said  bankrupt's  estate,  save  only  said  Easton  and 
Stillwell,  that  the  said  deed  of  trust  should  be  recognized,  con- 
firmed, and  enforced  by  your  orator  as  assignee  as  aforesaid, 
and  in  fact  this  bill  is  filed  by  your  orator  at  the  request  and 
hy  the  direction  and  on  the  behalf  of  all  the  creditors  of  said 
Bush,  whether  secured  or  unsecured,  excepting  only  said  Easton 
and  Stillwell." 

The  prayer  of  the  bill  is  as  follows : 

"  Wherefore  your  orator  prays  that  a  decree  may  be  made 
by  your  honorable  court  requiring  the  said  defendants  Easton 
and  Stillwell  on  their  part  respectively  to  execute  and  perform 
said  agreement,  to  accept  said  notes,  and  the  benefit  of  said 
trust  mortgage  respectively,  in  satisfaction  of  the  demands 
which  they  respectively  had  against  said  "William  P.  Bush  on 
the  29th  day  of  October,  1873,  and  then  sued  for  in  the  said 
Monroe  Circuit  Court,  and  severally  to  execute  to  your  orator 
a  release  of  all  lien  and  claim  upon  any  real  estate  which  was. 
of  said  Bush  at  the  time  of  the  commencement  of  said  pro- 
ceedings in  bankruptcy  against  said  Bush,  which  they  respect- 
ively may  have,  under  or  by  virtue  of  said  several  judgments, 
of  said  Monroe  Circuit  Court,  or  under  or  by  virtue  of  the 
levy  of  any  execution  issued  thereon,  and  that  said  judgments 
as  to.  said  Bush  may  be  set  aside  and  for  naught  held  and 
esteemed  respectively,  and  that  the  said  defendants  Easton 
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and  Stillwell  may  by  said  decree  be  forever  enjoined  and  re- 
strained from  enforcing  said  judgments  respectively,  or  from 
claiming  any  benefit  or  lien  thereof,  as  against  any  property 
which  belonged  40  said  Bush  at  the  time  of  the  rendition 
thereof,  and  that,  he  may  have  all  such  other  and  further 
relief  as  to  equity  belongs  and  the  circumstances  of  his  case 
may  require." 

The  first  question  to  be  settled  is  whether  an  assignee  in 
bankruptcy  can  sue  for  the  relief  which  is  asked.  The  inquiry 
is  not  whether  the  creditors  who  accepted  the  notes  and  mort- 
gage can  compel  Easton  and  Stillwell  to  give  up  their  judg- 
ment hens  and  come  in  equally  with  them  under  the  mortgage, 
nor  whether  the  bankrupt  or  his  wife  can  be  relieved  against 
their  rhortgage  of  their  homestead  or  dower  rights,  but  whether 
the  assignee  in  bankruptcy  stands  in  such  a  relation  to  the 
alleged  agreement  and  the  parties  that  he  can  require  the 
agreement  to  be  carried  into  effect,  if  called  upon  for  that 
purpose  by  all  the  creditors. 

All  assignee  in  bankruptcy  represents  the  general  or  unse- 
cured creditors,  and  his  duties  relate  chiefly  to  their  interests. 
He  is  in  no  respect  the  agent  or  representative  of  secured 
creditors  who  do  uot  prove  their  claims.  lie  need  not  take 
measures  for  the  sale  of  incumbered  property  unless  the  value 
of  the  property  is  greater  than  the  incumbrance.  He  has 
nothing  to  do  with  the  disputes  of  secured  creditors  among 
themselves,  unless  it  becomes  necessary  for  him  to  interfere 
in  order  to  settle  their  rights  in  the  general  estate,  or  to  deter- 
mine whether  there  is  an  excess  of  property  over  what  is 
required  for  the  purposes  of  the  security.  (McHenry  v.  La 
Societe  Fran^aise,  95  U.  S.,  58.)  He  cannot  einforce  contracts 
between  creditors  except  so  far  as  they  may,  directly  or  indi- 
rectly, affect  the  fund  he  is  to  get  into  his  hands  for  distribu- 
tion under  the  law.  Neither  is  it  any  part  of  his  duty  to 
protect  the  dower  rights  of  the  wife  of  the  bankrupt  against 
the  consequences  of  her  own  acts  before  the  bankruptcy,  or  to 
inquire  whether  the  bankrupt  or  his  wife  can  claim  homestead 
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rights  as  against  incumbrancers  whose  title  is  superior  to  his 
own.  As  to  everything  except  fraudulent  conveyances  and 
fraudulent  preferences  under  the  bankrupt  law,  he  takes  by 
his  assignment  as  a  purchaser  from  the  bankrupt  with  notice 
of.  all  outstanding  rights  and  equities.  Whatever  the  bank- 
rupt could  do  to  make  the  assigned  property  available  for  the 
general  creditors  he  may  do,  but  nothing  more,  except  that 
he  may  sue  for  and  recover  that  which  has  been  conveyed 
away  in  fraud  of  the  rights  of  creditors,  and  set  aside  all  fraud- 
ulent preferences.  As  to  fraudulent  conveyances  and  fraud- 
ulent preferences  he  has  all  the  rights  of  a  judgment  creditor,  as 
well  as  the  powers  specifically  conferred  by  the  bankrupt  law. 
It  may  be  for. the  interest  of  the  creditors  who  carried  out 
the  agreement  now  under  consideration  for  an  extension  of 
time,  and  received  notes  under  the  mortgage,  that  Easton  and 
Stillwell  should  vacate  their  judgment  liens  and  forego  the 
preference  they  have  thereby  acquired;  but  we  are  unable  to 
discover  from  anj'thing  stated  in  the  bill  how  the  interests 
which  the  assignee  represents  would  be  specially  benefited  by 
making  Easton  and  Stillwell .  share  equally  with  the  other 
creditors  rather  than  maintain  their  preference.  The  object 
of  the  bill  is  not  to  set  aside  any  fraudulent  preference  which 
has  been  obtained  over  the  general  creditors  of  the  eatate,  but 
to  settle  the  right  of  secured  creditors  as  between  themselves. 
In  no  event  is  the  property  to  be  relieved  from  any  part  of  the 
present  incumbrance.  The  only  question  is  how,  as  between 
the  several  incumbrancers,  it  shall  be  appropriated.  From 
anything  which  appears  in  the  bill  we  cannot  say  that  the 
overplus  of  the  property,  after  the  debts  are  paid,  will  be  more, 
whether  the  distribution  is  made  in  one  way  or  the  other.  If 
there  should  be  a  deficiency,  and  some  part  of  the  secured 
debt  be  proved  up  against  the  general  estate,  it  is  not  material 
to  the  general  creditors  whether  the  unpaid  part  of  the  debt 
belongs  to  all  the  secured  creditors,  including  Easton  and  Still- 
well, equally,  or  to  the  others  alone.  In  either  event  the 
amount  chargeable  on  the  general  fund  will  be  the  same. 
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We  have  not  overlooked  the  fact  that  in  the  bill  it  is  averred 
that  when  the  mortgage  was  made  the  lands  included  were 
thought  to  be  worth,  and  in  fact  were  worth,  the  sum  of  $50,- 
000,  especially  if  a  reasonable  time  could  be  obtained  to  nego- 
tiate a  sale,  and  also  that  "  it  is  to  the  interest  of  all  the  cred- 
itors of  said  bankrupt's  estate,  save  only  Easton  and  Stillweli, 
that  the  said  deed  of  trust  [mortgage]  should  be  recognized, 
confirmed,  and  enforced  by  your  orator  as  aforesaid;"  but 
this,  in  our  opinion,  is  not  enough.  The  way  in  which  the 
interests  of  the  general  creditors  would  be  injuriously  affected 
by  enforcing  the  judgment  liens  rather  than  the  mortgage 
should  have  been  stated,  so  that  the  court  can  see  whether  it 
is  sufficient  to  entitle  the  assignee  to  the  relief  he  asks. .  The 
request  of  all  the  creditors  that  the  assignee  institute  and  carry 
on  the  suit  amounts  to  nothing  unless  the  interests  which  he 
in  law  represents  are  such  as  to  make  it  his  duty  to  do  what  is 
wanted. 

It  may,  pei'haps,  be  fairly  inferred  from  what  is  stated  in 
the  bill  that  the  bankruptcy  of  Bush  was  brought  abotit  by  the 
failure  of  Easton  and  Stillweli  to  carry  out  their  agreement. 
Because  he  could  not  get  the  time  he  wanted  he  subjected 
himself  to  the  proceedings  which  Were  instituted  aga,iust  him, 
but  that  furnishes  no  gi'ound  for  the  relief  which  is  now  asked. 
If  Easton  and  Stillweli  are  compelled  to  give  up  their  judg- 
ment liens  and  take  under  the  mortgage,  neither  the  adjudica- 
tion in  bankruptcynor  the  assignment  under  it  will  be  vacated. 
The  assignee  will  be  compelled  to  go  on  with  the  administra- 
tion of  his  trust  whether  he  succeeds  in  this  suit  or  not,  and 
he  has  not  shown  to  us  any  precise  or  definite  way  that  the 
relief  he  asks  will  change  in  any  material  respects  the  result 
which  will  otherwise  flow  from  the  conversion  of  the  assets  as 
they  now  stand  into  money  for  the  purpose  of  distribution 
under  the  law.  So  far  as  we  can  discover,  the  only  object  of 
the  assignee  is  to  compel  Easton  and  Stillweli  to  share  equally 
with  the  other  secured  creditors  in  the  proceeds  of  the  mort- 
gaged property,  instead  of  retaining  their  present  preference. 
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and  this,  too,  without  showing  that  the  fund  he  is  to  gather  in 
for  distribution  will  he  in  any  manner  affected  thereby. 
Clearly  he  has  no  interest  in  saving  the  dower  rights  of  Mrs. 
Bush,  or  in  protecting  the  homestead  of  the  family  from  sale 
under  the  mortgage  which  has  been  executed.  A  fraud  may 
have  been  perpetrated  on  the  bankrupt  and  his  wife,  but  it 
is  not  one  which  the  assignee  has  any  official  interest  in  re- 
dressing. 

As  what  we  have  said  ig  decisive  of  the  case,  without  con- 
sidering any  of  the  other  questions  discussed  in  the  briefs,  we 
aifirm  the  decree  below. 

Al'FIRMEI>. 


William  G.  Winslow  and  Hezbkiah  Winslow  v.  Bliss 
0.  Wilcox,  owner  and  claimant  of  hem  schooner  S. 
S.  Osborne. 

November  14,  1881. 

Motion  for  writ  of  cei'tiorari  in  an  aclmiralty  appeal,  to  compel  tlic  lower 
oonrt  to  certify  up  findings  of  facts,  denied,  it  appearing  that  tlie  ap- 
pellant had  waived  tlie  findings  by  his  acts,  and  that  the  failure  to 
malie  them  was  not  the  fault  of  tlie  court. 

Appeal  from  the  Cifcuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 
On  motion. 

A.  G.  Riddle,  for  motion. 

-  No  counsel  in  opposition. 

Waitb,  C.  J. — This  is  an  appeal  from  a  decree  in  admiralty 
on  the  instance  side  of  the  court.  There  is  nowhere  in  the  rec- 
ord a  statement  of  facts  and  conclusions  of  law  such  as  is  re- 
quired by  the  act  of  February  16,  1875.  (18  Stat.,  315,  chap. 
77,  section  1.)  The  case  was  heard  on  its  merits  in  the  Cir- 
cuit Court  at  the  April  term,  1878,  and  decided  September  24. 
On  the  19th  of  September  a  bill  of  exceptions  was  signed  and 
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filed  to  put  on  record  the  objections  of  the  present  appellants  to 
the  rulings  of  the  court  on  their  motion  to  dismiss  the  appeal  from 
the  District  to  the  Circuit  Court.  When  the  case  was  decided  on 
its  merits  a  reference  was  made  to  a  commissioner  to  ascertain 
and  report  the  amount  of  damages.  A  report  was  tiled  Janu- 
ary 3,  1879,  to  which  exceptions  were  taken.  These  excep- 
tions were  heard  and  a  tinal  decree  rendered  March  15.  An 
appeal  was  allowed  in  open  court  the  same  day  and  the  cause 
docketed  here  September  13.  We  cannot  find  from  the  rec- 
ord that  the  court  was  ever  asked  to  state  its  findings  specially, 
and  it  is  conceded  that  in  fact  no  such  statement  was  ever 
made.  The  appellants  now  move  for  a  writ  of  certiorari  to 
the  Circuit  Court  to  certify  up  its  findings. 

We  suppose  the  real  object  of  this  motion  is  to  have  the 
cause  remanded  to  the  Circuit  Court,  so  that  findings  may  be 
now  stated  and  put  into  the  record,  as  was  done  in  the  case  of 
The  Abbotsford,  98  U.  S.,  440.  That  was  an  exceptional  case, 
depending  on  its  own  peculiar  facts,  and  furnishes  no  prece- 
dent for  what  we  are  now  asked  to  do.  The  hearing  was  had 
in  this  case,  and  the  interlocutory  decree  which  settled  the 
merits  rendered,  more  than  three  years  after  the  act  of  1875 
took  efl:'ect.  The  provisions  of  that  act  must  have  been  in  the 
minds  of  the  counsel  for  the  appellants,  because  a  bill  of  ex- 
ceptions was  signed  at  their  instance  and  filed  just  before  the 
decree  was  entered,  which  could  not  have  been  done  but  for 
the  change  in  the  practice  brought  about  by  this  legislation. 
The  final  decree  was  not  rendered  until  six  months  afterwards, 
and  special  findings  seem  not  to  have  been  desired  by  either 
party.  Such  findings  are  only  important  in  case  of  an  appeal, 
and  may  certainly  be  waived  by  the  losing  party.  Under  the 
circumstances  of  this  case  the  court  might  reasonably  infer 
that  the  appellants  intended  to  rest  their  appeal  on  their  bill 
of  exceptions,  being  satisfied  that  upon  the  findings,  which 
would  be  stated  if  required,  the  decree  must  necessarily  be 
sustained.  To  send  the  case  back  would  be  unjust  to  the  court 
as  well  as  to  the  parties,  for  a  special  statement  of  the  facts 
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now  would  involve  a  rehearing.     To  justify  us  in  returning  a 
cause  for  such  a  purpose,  it  must  clearly  appear  that  the  omis- 
sion was  attributable  to  the  fault  or  neglect  of  the  court  and 
not  to  the  parties. 
The  motion  is  denied.  Denied. 


Henry  H.  Koon  and  Amos  C.  Babcock  v.  The  Phcenix  Mutual 
Life  Insurance  Company. 

Novemter  14,  1881. 

A  stipulation  tliat  the  juiy  inlglit,  wlien  tliey  had  agreed  nn  a  verdict, 
sign  and  seal  the  same  and  deliver  it  to  tlie  officer,  tliougli  the  court 
was  not  in  session,  and  wliere  tlio  execution  of  the  bond  sued  on  was 
not  in  issue,  gives  tlie  judge  tlie  riglit  to  open  the  verdict  iu  tlieir 
absence  and  put  it  in  form,  and  is  also  a  waiver  of  tlie  right  to  poll 
tlie  jury.  Nor  was  this  action  of  the  judge  in  violation  of  section 
9.54  of  the  United  States  Revised  Statutes. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

This  was  an  action  on  the  bond  of  an  insurance  agent,  given 
to  secure  the  company,  under  a  penalty  of  $10,000.  The 
wording  of  the  verdict  was:  "  We,  the  jury,  find  for  the 
plaintiff  and  iix  the  sum  due  on  the  bond  at  $7,500,  and 
damages  at  one  cent."  The  court  opened  it  in  their  absence 
and  directed  the  clerk  to  put  it  thus :  "  We,  the  jury,  find  the 
issue  for  the  plaintift',  and  find  the  debt  $10,000,  and  assess 
the  damages  at  $7,500,  the  said  debt  to  be  discharged  on  pay- 
ment of  said  damages."  The  execution  of  the  bond  was  ad- 
mitted.    The  plaintiffs  in  error  were  defendants  below. 

R.  G.  Ingersoll,  for  plaintiffs  in  error. 

Leiois  M.  Boutell,  for  defendant  in  error. 

Waitb,  C.  J.- — The  stipulation  "  that  the  jury  might,  when 
they  had  agreed  on  their  verdict,  if  the  court  should  not  be  in 
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session,  sign  and  seal  the  same,  and  deliver  the  same  to  the 
officer  in  charge  and  disperse,"  was  equivalent  to  an  agree- 
ment by  both  parties,  on  the  retirement  of  the  jury,  that  the 
court  might,  when  the  sealed  verdict  was  handed  in  by  the 
officer,  open  it  in  the  absence  of  the  jury  and  reduce  it  to 
proper  form,  if  necessary.  The  stipulation  was  also  a  waiver 
of  the  right  to  poll  the  jury  if  they  should  not  be  in  court. 

The  issue  to  be  tried  was  on  a  plea  of  nil  debet.  This  ad- 
mitted the  execution  of  the  bond,  and  required  the  jnry  only 
to  find  the  amount  due.  If  anything  was  found  to  be  due, 
the  law  fixed  the  form  of  the  verdict  and  judgment.  The 
jury  found  there  was  ^7,500  due  on  the  debt  and  one  cent 
damages  for  the  detention.  That  finding,  reduced  to  proper 
form,  was  in  favor  of  the  plaintiff  for  the  penalty  of  the  bond, 
to  be  discharged  on  payment  of  $7,500.  All  the  court  did 
was  to  enter  the  verdict  in  that  form.  In  doing  so  it  only 
gave  legal  effect  to  what  the  jury  unmistakably  found.  This 
was  allowable,  both  under  section  954  of  the  Revised  Statutes 
and  the  practice  act  of  Illinois. 

The  judgment  is  affirmed.  Affirmed. 


Richard  Jones  et  al.  v.  Beverley  RANDOtPH  bt  al. 

November  14, 1881. 

All  instruction  whicli  assumed  that  a  note  had  been  extinguished  by  rents 
collected,  when  there  was  no  proof  that  a  suffleient  amount  had  been 
collected,  held  erroneous,  and  the  case  reversed  and  remanded  for  a 
new  trial. 

Error  to  the  Supreme  Court  of  the  District  of  Golumbia. 

W.  D.  Davidge  and  R.  B.  Washington,  for  plaintiffs  in  error, 

John  Selden,  for  defendants  in  error. 

Waitb,  C.  J. — This  was  an  action  of  ejectment,  and  the  de- 
fendants below,  plaintiffs  in  error  here,  set  up  title  under  a 
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deed  of  trust  made  by  "William  O'Neale,  November  12, 1820, 
to  William  A.  Bradley,  cashier  of  the  Bank  of  Washington,  to 
secure  a  debt  to  that  bank.  On  the  31st  of  December,  1839, 
one  Evans,  as  guardian  of  Margaret  R.  Timberlake,  a  minor 
child,  at  the  request  of  the  father  of  his  ward,  paid  the  bank 
the  amount  of  its  claim,  using  therefor  the  moneys  he  had  in 
hand  as  guardian.  The  note  which  evidenced  the  debt  was 
assigned  to  him.  in  proper  form,  and  from  that  time  he  was 
allowed  to  collect  the  rents,  of  the  property  covered  by  the 
trust  deed.  The  amount  he  paid  was  $1,072.41,  which,  it  is 
conceded,  was  the  actual  sum  then  due  the  bank.  His  guard- 
ianship terminated  in  July,  1843.  He  then  settled  his  ac- 
counts with  the  proper  court  and  tiled  in  court  the  note  he  had 
got  from  the  bank.  After  that,  in  1845,  proceedings  were 
instituted  under  the  trust  deed  to  sell  the  property  to  pay  the 
balance  due  on  the  debt.  At  the  sale  the  plaintitt's  in  error 
claim  to  have  become  purchasers  and  to  have  acquired  title 
under  which  they  took  the  possession  they  now  hold. 

On  the  trial  it  became  a,  material  question  whether  the  debt 
secured  by  the  trust  deed  had  been  paid  before  the  attempted 
sale.  The  evidence  was  that  the  guardian,  between  the  time 
he  got  the  note  and  the  tira^  he  went  out  of  office,  had  coU 
lected  only  about  six  hundred  dollars  of  rents.  These  were 
credited  by-  him  in  his  accounts  with  his  ward,  but  there  was 
oowhere  iu  the  testimony  anything  tending  to  show  that  any 
other  person  representing  the  owners  of  the  debt  ever  had  the 
possession  of  the  property,  oif  had  ever  actually  collected  any 
more  of  the  rent«.  The  rights  of  the  parties  at  the  trial  in 
reference  to  this  part  of  the  ease,  so  far  as  the  record  shows, 
were  predicated  upon  the  actual  collection  of  rents,  and  not 
upon  the  value  of  the  use  and  occupation  of  the  property; 
while  the  ereditof  assumed  the  right  to  collect  tbe  rents  as  they 
accrued  and  appropriate  them  to  the  discharge  of  the  debt. 

Such  being  the  condition  of  the  evidence  on  this  branch  of 
the  case,  all  of  which  was  embodied  in  the  bill  of  exceptions, 
the  court  eharged  the  jury  as  follows: 
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"If  the  jury  find  from  the  evidence  that  William  O'Neale 
died  on  October  24, 1837,  having  b}'  his  last  v?ill  and  testament, 
and  the  codicil  thereto,  disposed  of  his  estate  as  set  out  in 
the  paper  hereunto  annexed  and  marked  A,  and  that  after 
his  death,  and  down  to  December  31,  1839,  the  said  Ehoda 
O'Neale  collected  the  rents  and  profits  of  the  two  brick  houses 
mentioned  in  the  said  codicil,  and  was  in  possession  of  the 
same  under  color  of  authority  derived  from  the  said  last  will 
and  testament;  that  on  the  day  and  year  last  aforesaid  the  last 
renewal  of  the  note  mentioned  in  the  deed  of  trust  executed 
by  the  said  William  O'Neale  was  in  part  unpaid  and  outstand- 
ing in  the  hands  of  the  Bank  of  Washington  mentioned  in 
the  said  deed  of  trust;  that  on  that  date  one  French  S.  Evans, 
while  guardian  of  one  Miss  Margaret  K.  Timberlake,  then 
eleven  years  of  age,  and  daughter  by  a  former  husband  of  the 
said  Mrs.  Margaret  L.  Eaton,  mentioned  in  the  said  last  will 
and  testament,  from  and  with  the  means  of  his  said  ward  paid 
unto  the  said  bank  the  whole  amount  then  due  ou  the  said 
note,  and  the  same,  with  the  security  created  by  the  said  deed 
of  trust,  caused  to  be  assigned  to  himself  as  such  guardian; 
and  if  the  jury  further  find  that  thereafter,  and  between  the 
said  31st  day  of  December,  1839, -and  the  29th  daj'  of  July, 
1843,  the  said  Evans,  as  guardian  aforesaid  of  the  rents  and 
profits  of  the  estate  so  as  aforesaid  disposed  of  by  the  said  last 
will  and  testament,  and  with  the  consent  of  the  said  Ehoda 
O'Neale,  made  collections  from  time  to  time,  and  applied 
them  to  the  said  note,  until  the  same,  both  as  to  principal  and 
interest,  was  fully  paid,  and  that  on  the  said  29th  day  of  July, 
1843,  the  said  Evans,  in  the  Orphans'  Court  of  this  District, 
closed  his  account  as  such  guardian,  then  the  jury  are  in- 
structed, as  matter  of  law,  that  the  said  note,  on  or  before  the 
29th  day  of  July,  1843,  became  extinguished,  and  that  no  valid 
sale  could  be  made  of  the  property  in  question  under  the  said 
deed  of  trust  in  the  j'ear  1845. 

"If  the  jury  find  that  the  note  in  question  was  paid  on  or 
before  July  29, 1843,  or  at  any  time  prior  to  1845,  out  of  the 
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proceeds  or  income  of  the  estate  of  William  O'Neale,  deceased, 
under  the  direction  or  consent  of  his  widow,  the  deed  of  trust 
became  thereby  extinguished." 

Inasmuch  as  the  evidence  clxd  not  tepd  to  show  that  more 
than  about  six  hundred  dollars  had  been  actually  collected 
from  the  rents  by  Evans  or  any  other  person  for  the  account 
of  the  holder  of  the  note,  we  cannot  but  think  this  charge  was 
misleading.  It  assumed  that  tfie  jury  might  find  th8.t  full  pay- 
ment had  been  made  in  that  way  when  there  was  no  evidence 
whatever  to  support  such  a  verdict.  It  is  possible  that  the 
guardian,  or  some  other  person  who  for  the  time  being  prop- 
erly represented  the  ward,  while  permitted  to  collect  the  rents, 
ought  to  have  collected  more,  and  was  on  that  account  charge- 
able with  more  than  he  actually  got,  or  that  the  debt  had  been 
otherwise  paid ;  bijt  that  was  not  the  question  submitted  to  the 
jury,  Under  the  instructions  the  jury  were  to  inquire  only 
whether  there  had  been  a  satisfjaction  of  the  debt  through 
actual  collection  of  rents. 

As  thi^  leads  to  a  reversal  of  the  judgment,  we  deem  it 
unnecessary  to  consider  any  of  the  other  errors  assigned,  and 
especially  whether  the  instruction  requested  by  the  defendants 
was  properly  modified.  The  same  questions  may  not  arise  on 
a  second  trial. 

The  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  grant  a  new  trial  and  proceed  accordingly. 

Rj^yERSED. 


^/T   /^^^r;/-^^'^^ 


Erwen  Davis  and  J.  K  H.  Patrick  v.  Wells,  Fargo  &  Co, 

November  14, 1881. 

1.  The  rule  requiring  notice  of  the  acceptance  of  a  guaranty  and  of  an 

intention  to  act  under  it  applies  only  in  those  cases  where,  in  legal 
effect,  the  instrument  is  merely  an  offer  or  proposal,  acceptance  of 
which  by  the  guarantee  is  necessary  to  tliat  mutual  assent  \yithout 
which  there  can  be  no  contract. 

2.  If  the  guaranty  is  made  at  tlie  request  of  the  guarantee,  it  tlien  be- 

9  v3 
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comes  the  answer  of  the  gnar-antor  to  a  proposal  made  to  him,  and  its 
delivery  to  or  for  the  use  of  the  guarantee  completes  the  communica- 
tion between  them,  and  constitntes  a  contract.  The  same  i-esult  fol- 
lows wliere  the  agreement  to  accept  is  contemporaneous  with  the 
guaranty  and  constitntes  its  consideration.  It  must  be  so  wherever 
there  is  a  valuable  consideration,  other  than  the  expected  advances  to 
be  made  to  the  principal  debtoi-,  wliich  passes  at  the  time  tlie  under- 
taking is  given  from  the  guarantee  to  the  guarantor;  and  equally  so 
whei-e  the  instrument  is  in  the  form  of  a  bilateral  contract,  in  which 
the  guarantee  binds  himself  to  make  the  contemplated  advances,  or 
which  otheivvise  creates  by  its  recitals  a  privity  between  the  guarantee 
and  guarantor.  In  feach  of  these  cases  the  mutual  assent  of  the  pai-- 
ties  is  either  expressed  or  necessarily  implied. 

3.  When  a  guaranty  is  expressed  to  be  in  consideration  of  one  dollar  paid 

to  the  guarantor  by  the  guarantee,  the  receipt  of  which  is  tlierein 
acknowledged,  it  is  not  an  unaccepted  proposal,  requiring  notice  of 
acceptance  to  bind  the  guarantor,  but  without  such  notice  becomes 
binding  on  delivery. 

4.  Where  a  guaranty  declares  that  the  guarantor  thereby  guaranties  unto 

the  guarantee,  unconditionally  at  all  times,  any  advances,  &c.,  to  a 
tliird  person,  notice  of  demand  of  payment  and  the  default  of  the 
debtor  is  waived,  as  well  as  notice  of  the  amount  of  tlie  advances, 
when  made,  when  either  or  both  would  otherwise  be  required. 

5.  But  ft  failure  or  delay  in  giving  such  notices,  if  required,  is  no  defense 

to  an  action  upon  the  guaranty,  unless  wliere  loss  or  damage  has 
tliereby  accrued  to  the  guarantor,  and  then  onlj'  to  the  extent  of  the 
loss  or  damage  proved. 

6.  Notwithsfanding  the  contract  of  guaranty  is  the  obligation  of  a  surety, 

it  is  to  be  construed  as  a  mercantile  instrument  in  furtherance  of  its 
spirit,  and  liberallj',  to  promote  the  use  and  convenience  of  commercial 
intercourse. " 

Eekok  to  the  Supreme  Court  of  the  Territory  of  Utah. 

/.  M.  Woolworih,  for  plaintifts  in  error. 

Shellabarger  ^  Wilson,  for  defendants  in  error. 

Matthews,  J. — The  action  below  was  brought  by  Wells, 
Fargo  &  Co.,  against  the  plaintifl's  in  error,  upon  a  guaranty, 
in  the  following  words  : 

"  For  and  in  consideration  of  one  dollar  to  us  in  hand  paid 
by  "Wells,  Fargo  &  Co.,  (the  receipt  of  which  is  hereby  ac 
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knowledged,)  we  hereby  guarantee  unto  them,  the  said  Wells, 
Fargo  &  Co.,  unconditionallj'  at  all  times,  any  indebtedness  of 
Gordon  &  Co.,  a  firm  now  doing  business  at  Salt  Lake  City, 
Territory  of  Utah,  to  the  extent  of  and  not  exceeding  the 
sura  of  ten  thousand  dollars  ($10,000),  for  any  overdrafts  now 
made,  or  that  may  hereafter  be  made,  at  the  bank  of  said 
Wells,  Fargo  &  Co. 

"This  guaranty  to  be  an  open  one,  and  to  continue  one  at 
all  times  to  the  amount  of  ten  thousand  dollars,  until  revoked 
by  US  in  writing. 

«  Dated  Salt  Lake  City,  11th  November,  1874. 

"  In  witness  whereof  we  have  heureunto  set  our  hands  and 
seals  the  day  and  year  above  written. 

"Erwin  Davis.   ,       [seal.] 
"  J.  K  H.  Patrick,     [seal.] 

"Witness:  J.Gordon." 

The  answer  set  up,  by  way  of  defense,  that  there  was  no 
notice  to  the  defendants  from  the  plaintiffs  of  their  acceptance 
of  the  guaranty,  and  their  intention  to  act  under  it ;  and  no 
notice,  after  the  account  was  closed,  of  the  amount  due 
thereon ;  and  no  notice  of  the  demand  of  payment  upon  Gor- 
don &  Co.,  and  of  their  failure  to  pay  within  a  reasonable 
time  thereafter. 

But  there  was  no  allegation  that  by  reason  thereof  any  loss 
or  damage  had  accrued  to  the  defendants. 

On  the  trial  it  was  in  evidence  that  this  guaranty  was  ex-  • 
ecuted  by  the  defendants  below,  and  delivered  to  Gordon  on 
the  day  of  its  date,  for  delivery  by  him  to  Wells,  Fargo  &  Co., 
which  took  place  on  the  same  day ;  that  Gordon  &  Co.  were 
then  indebted  to  the  plaintiffs  below  for  a  balance  of  over 
f  9,000  on  their  bank  account ;  that  their  account  continued  to 
be  overdrawn.  Wells,  Fargo  &  Co.  permitting  it  on  the  faith 
of  the  guaranty,  from  that  time  till  July  31,  1875,  when  it 
M'as  closed,  with  a  debit  balance  of  $6,200  ;  that  the  account 
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was  stated  and  paymeiit  demanded  at  that  time  of  Gordon  & 
Co.,  who  failed  to  make  payment ;  that  a  forp^al  notice  of  the 
amount  due  apd  demand  of  payment  was  made  hy  Wells, 
Fargo  &  Co.  of  the  defendants  helow,  on  May  26,  1.876,  the 
day  before  the  action  was  brought.  There  was  no  evidence 
of  any  other  notice  having  been  given  in  reference  to  it, 
either  that  Wells,  Fargo  &  Co.  accepted  it  and  intended  to 
rely  upon  it,  or  of  the  amount  of  the  balance  due  at  or  after 
the  account  was  closed ;  and  no  evidence  was  oflefed  of  any 
loss  or  damage  to  the  defendants  by  reason  thereof,  or  .in  con- 
sequence of  the  delay  in  giving  the  final  notice  of  Grordon  & 
Co.'s  default. 

The  defendants'  counsel  requested  the  court,  among  others 
not  necessary  to  refer  to,  to  give  to  the  jury  the  following  in- 
structions, nunjbered  first,  second,  third,  and  fifth  : 

"  1.  If  the  jury  believe  from  the  evidence  that  the  guaranty 
sued  upon  was  delivered  by  the  defendants  to  Joseph  Gordon, 
and  not  to  the  plaintift",  but  was  afterward  delivered  to  the 
latter  by  Joseph  Gordon,  or  by  Gordon  &  Co.,  it  became  and 
was  the  duty  of  Wells,  Fargo  &  Co.  thereupon  to  notify  the 
defendants  of  the  acceptance  of  said  guaranty,  and  their  in- 
tention to  piake  advancements  on  the  faith  of  it,  and  if  they 
neglected  or  failed  so  to  do  the  defendants  are  not  liable  on 
the  guaranty,  and  your  verdict  must  be  for  the  defendants. 

"  2.  If  Wells,  Fargo  &  Co.  made  any  advancenaents  to  Gor- 
don &  Co.  on  overdrfifts  on  the  faith  of  mid  guaranty,  it  became 
and  was  the  duty  of  plaintiff  to  notify  the  defendants,  within 
a  reasonable  time  after  the  last  of  said  advancements,  of  the 
amount  a,dvanced  under  the  guaranty,  and  if  the  plaintiff 
tailed  or  neglected  so  tq  do  it  cannot  recover  under  the 
guaranty,  and  your  verdict  must  be  for  the  defendants. 

"3.  What  is  a  reasonable  time  in  which  notice  should  be 
given  is  a  question  of  law  for  the  court.  Whether  notice 
was  given  is  one  of  fact  for  the  jury.  The  court,  therefore, 
instructs  you  that  if  notice  of  the  advancements  made  under 
said  guaranty  was  not  given  until  after  the  lapse  of  twelve 
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months  or  upward  from  the  time  the  last  advancement  was 
made  to  Gordon  &  Co.,  this  was  not  in  contemplation  of  law 
a  reasonable  notice,  and  your  verdict,  if  you  so  find  the  fact 
to  be,  should  be  for  the  defendants. 

"  5.  Before  any  right  of  action  accrued  in  favor  of  plaintiff 
under  said  guaranty,  it  was  incumbent  on  it  to  demand  pay- 
ment of  the  principal  debtor,  Gordon  &  Co.,  and  on  their  re- 
fusal to  pay  to  notify  the  defendants.  If  the  jury,  therefore, 
find  that  no  such  demand  was  made,  and  no  notice  given  to 
the  defendants,  the  plaintiff  cannot  recover  upon  the  guaranty." 

The  court  refused  to  give  each  of  these  instructions,  and  the 
defendants  excepted. 

The  following  instructions  were  given  by  the  court  to 
the  jury,  to  the  giving  of  each  of  which  the  defendants  ex- 
cepted : 

"1.  You  are  instructed  that  the  written  guaranty  offered  in 
evidence  in  this  case  is  an  unconditional  guaranty  by  defend- 
ants of  any  and  all  overdrafts,  not  exceeding  in  amount  ten 
thousand  dollars,  for  which  said  Gordon  &  Co.  were  indebted 
to  the  plaintiff  at  the  date  of  the  commencement  of  this  suit. 
If  the  jury  believe  from  the  evidence  that  said  guaranty  was 
by  said  defendants,  or  by  any  one  authorized  by  them  to  de- 
liver the  same,  actually  delivered  to  plaintiff,  and  that  plaintiff 
accepted  and  acted  on  the  same,  such  delivery,  acceptance, 
and  action  thereon  by  plaintiff'  bind  the  defendants,  and 
render  the  defendants  responsible  in  the  action  for  all  over- 
drafts upon  plaintiff'  made  by  Gordon  &  Co.  at  the  date  of,  and 
since  the  date  of,  said  delivery  of  said  guaranty,  and  which 
were  unpaid  at  the  date  of  the  commencement  of  this  suit,  not 
exceeding  ten  thousand  dollars. 

"  2.  The  jury  are  instructed  that  the  written  document  under 
seal,  offered  in  evidence  in  this  case,  implies  a  consideration, 
and  constitutes  an  unconditional  guaranty  of  whatever  over- 
draft, if  any,  not  exceeding  ten  thousand  dollars,  which  the 
jury  may  find  from  the  evidence  that  Gordon  &  Co.  actually 
owed  the  plaintiff  at  the  date  of  the  bringing  of  this  suit ;  and 
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further,  if  you  believe  from  the  evidence  that  an  account  was 
stated  of  such  overdraft  between  plaintiff  and  J.  Gordon  & 
Co.,  then  the  plaintiff  is  entitled  to  interest  on  the  amount 
found  due  at  such  statement,  from  the  date  thereof,  at  the  rate 
of  ten  per  cent,  per  annum." 

These  exceptions  form  the  basis  of  the  assignment  of  errors. 

The  charge  of  the  court  first  assigned  for  error,  and  its  re- 
fusal to  charge  upon  the  point  as  requested  by  the  plaintiffs 
in  error,  raises  the  question  whether  the  guaranty  becomes 
operative  if  the  guarantor  be  not  within  a  reasonable  time 
inform;ed  by  the  guarantee  of  his  acceptance  of  it  and  inten- 
tion to  act  under  it. 

It.  is  claimed  by  argument  that  this  has  been  settled  in  the 
negative  by  a  series  of  well-considered  judgments  of  this  court. 

It  becomes  necessary  to  inquire  precisely  what  has  been  thus 
settled,  and  what  rule  of  decision  is  applicable  to  the  facts  of 
the  present  case. 

In  Adams  v.  Jones,  12  Pet.,  207,  Mr.  Justice  Story,  deliv- 
ering the  opinion  of  the  court,  said :  "And  the  question  which, 
under  this  view,  is  presented,  is  whether,  upon  a  letter  of 
guaranty,  addressed  to  a  particular  person  or  to  persons  gener- 
ally, for  a  future  credit  to  be  given  to  the  party  in  whose  favor 
the  guaranty  is  drawn,  notice  is  necessary  to  be  given  to  the 
guarantor  that  the  person  giving  the  credit  has  accepted  or  acted 
upon  the  guaranty  and  given  the  credit  on  the  faith  of  it.  We 
are  all  of  the  opinion  that  it  is  necessary;  and  this  is  not  now 
an  open  question  in  this  court,  after  the  decisions  which  have 
been  made  in  Eussell  v.  Clarke,  7  Crauch,  69 ;  Edraonston  v. 
Drake,  5  Peters,  624 ;  Douglas  v.  Keynolds,  7  Peters,  113 ;  Lee 
V.  Dick,  10  Peters,  482 ;  and  again  recognized  at  the  present 
term  in  the  case  of  Reynolds  v.  Douglas,  12  Peters,  497.  It 
is  in  itself  a  reasonable  rule,  enabling  the  guarantor  to  know 
the  nature  and  extent  of  his  liability,  to  exercise  due  vigilance 
in  guarding  himself  against  losses  which  might  otherwise  be 
unknown  to  him,  and  to  avail  himself  of  the  appropriate  means 
in  law  and  equity  to  compel  the  other  parties  to  discharge  him 
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from  further  responsibil  ty.  The  reason  applies  with  still 
greater  force  to  cases  of  a  general  letter  of  guaranty,  for  it 
might  otherwise  be  impracticable  for  the  guarantor  to  know 
to  whom  and  under  what  circumstances  the  guaranty  attached, 
and  to  what  period  it  might  be  protracted.  Transactions  be- 
tween the  other  parties  to  a  great  extent  might  from  time  to 
time  exist,  in  which  credits  might  be  given  and  payments 
might  be  made,  the  existence  and  due  appropriation  of  which 
might  materially  affect  his  own  rights  and  security.  If, 
therefore,  the  questions  were  entirely  new,  we  should  not  be 
disposed  to  hold  a  different  doctrine ;  and  we  think  the  Eng- 
lish decisions  are  in  entire  conformity  to  our  own." 

In  Reynolds  v.  Douglas,  12  Peters,  504,  decided  at  the  same 
term  and  referred  to  in  the  foregoing  extract,  Mr.  Justice 
McLean  stated  the  rule  to  be,  "  that  to  entitle  the  plaintiffs  to 
recover  on  said  letter  of  credit  they  must  prove  that  notice 
had  been  given  in  a  reasonable  time  after  said  letter  of  credit 
had  been  accepted  by  them,  to  the  defendants,  that  the  same 
had  been  accepted ;"  and  added :  "  This  notice  need  not  be 
proved  to  have  been  given  in  writing  or  any  particular  form, 
but  may  be  inferred  by  the  jury  from  facts  and  circumstances 
which  shall  warrant  such  inference." 

There  seems  to  be  some  confusion,  as  to- the  reason  and 
foundation  of  the  rule,  and  consequently  some  uncertainty  as 
to  the  circumstances  in  which  it  is  applicable.  In  some  in- 
stances it  has  been  treated  as  a  rule,  inhering  in  the  very  nat- 
ure and  definition  of  every  contract,  which  requires  the  assent 
.of  a  party  to  whom  a  proposal  is  made  to  be  signified  to  the 
party  making  it,  in  order  to  constitute  a  binding  promise  ;  in 
others  it  has  been  considered  as  a  rule  springing  from  the 
peculiar  nature  of  the  contract  of  guaranty,  which  requires, 
after  the  formation  of  the  obligation  of  the  guarantor,  and  as 
one  of  its  incidents,  that  notice  should  be  given  of  the  inten- 
tion of  the  guarantee  to  act  under  it,  as  a  condition  of  the 
promise  of  the  guarantor. 

The  former  is  the  sense  in  which  the  rule  is  to  be  understood 
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as  having  been  applied  in  the  decisions  of  this  court.  This  ap- 
pears very  plainly  not  only  from  a  particular  consideration  of 
the  cases  themselves,  but  was  formally  declared  to  be  so  by 
Mr.  Justice  Nelson,  speaking  for  the  court  in  delivering  its 
opinion  in  the  case  of  The  Louisville  Manufacturing  Company 
V.  Welchj  10  Howard  S.  C.  R.,  475,  where  he  uses  this  lan- 
guage : 

"  He  [the  guarantor]  has  already  had  notice  of  the  accept- 
ance of  the  guaranty  and  of  the  intention  of  the  party  to  act 
under  it.  The  rule  requiring  this  notice  Within  a  reasonable 
time  after  the  acceptance  is  absolute  and  imperative  in  this 
court,  according  to  all  the  cases;  it  is  deemed  essential  to  an 
inception  of  the  contract ;  he  is  therefore  advised  of  his  accruing 
liabilities  upon  the  guaranty,  and  may  very  well  anticipate  or 
be  charged  with  notice  of  an  amount  of  indebtedness  to  the 
extent  of  the  credit  pledged." 

And  in  "Wildes  v.  Savage,  1  Story,  22,  Mr.  Justice  Story, 
who  had  delivered  the  opinion  in  the  ease  of  Douglas  v. 
Eeynoldsj  7  Peters,  113,  after  stating  the  rule  requiring  .notice 
by  the  guarantee  of  his  aceeptancCj  said ;  "  This  doctrine^ 
however,  is  inapplicable  to  the  circumstances  of  the  present 
case  ;  for  the  agreement  to  accept  was  contemporaneous  with  • 
the  guaranty,  and,  indeed,  constituted  the  consideration  and 
basis  thereof." 

The  agreement  to  accept  is  a  transaction  between  the 
guarantee  and  guarantor,  and  completes  that  mutual  assent 
necessary  to  a  valid  contract  between  the  parties.  It  was,  in 
the  case  cited,  the  consideration  for  the  promise  of  the  guaran- 
tor ;  and  wherever  a  sufficient  consideration  of  any  descrip- 
tion passes  directly  between  them  it  operates  in  the  same 
manner  and  with  like  efl'ect.  It  establishes  a  privity  between 
them  and  creates  an  obligation.  The  rule  iu  question  proceeds 
upon  the  ground  that  the  case  in  which  it  applies  is  an  offer  or 
proposal  on  the  part  of  the  guarantor  which  does  not  become 
effective  and  binding  as  an  obligation  until  accepted  by  the 
party  to  whom  it  is  made ;  that  until  then  it  is  inchoate  and 
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incomplete  and  may  be  withdrawn  by  the  proposer.  Frequently 
the  only  consideration  contemplated  is  that  the  guarantee 
shall  extend  the  credit  and  make  the  advances  to  the  third 
person,  for  whose  performance  of  his  obligaition,  on  that  ac- 
count, the  guarantor  undertakes.  But  a  guaranty  may  as  well 
be  for  an  existing  debt;  or  it  may  be  supported  by  some  con- 
sideration distinct  from  the  advance  to  the  principal  debtor, 
passing  directly  from  the  guarantee  to  the  guarantor.  In  the 
case  of  the  guaranty  of  an  existing  debt,  such  a  consideration 
is  necessary  to  support  the  undertaking  as  a  binding  obligation. 
In  both  these  cases  no  notice  of  assent,  othet  than  the  per- 
formance of  the  consideration,  is  necessary  to  perfect  the  agree- 
ment; for,  as  Professor  Langdell  has  pointed  out  in  his 
Summary  of  the  Law  of  Contracts^  (Langdell's  Cases  on 
Contracts^  987,)  "  though  the  acceptance  of  an  ofter  and  the 
performance  of  the  consideration  are  diiferent  things,  and 
though  the  former  does  not  imply  the  latter,  yet  the  latter  does 
necessarily  imply  the  former ;  and  as  the  want  of  either  is  fatal 
to  the  promise,  the  question  whether  an  offer  has  been  accepted 
can  never  in  strictness  become  material  in  those  cases  in  which 
a  consideration  is  necessary;  and  for  all  pi'actical  purposes  it 
may  be  said  that  the  offer  is  accepted  in  such  cases  by  giving 
or  performing  the  consideration." 

If  the  guaranty  is  made  at  the  request  of  the  guarantee,  it 
then  becomes  the  answer  of  the  guarantor  to  a  proposal  made 
to  him,  and  its  delivery  to  or  for  the  use  of  the  guarantee 
completes  the  communication  between  thein  and  constitutes  a 
contract.  The  same  result  follows,  as  declared  in  Wildes  V: 
Savage,  supra,  where  the  agreement  to  accept  is  contempo- 
raneous with  the  guaranty,  and  constitutes  its  consideration 
and  basis.  It  must  be  so  wherever  there  is  a  valuable  con- 
sideration, other  than  the  expected  advances  to  be  made  to  the 
principal  debtor,  which  passes  at  the  time  the  undertaking  is 
given  from  the  guarantee  to  the  guarantor;  and  equally  so 
where  the  instrument  is  in  the  form  of  a  bilateral  contract,  in 
which  the  guarantee  binds  himself  to  make  the  contemplated 
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advances,  or  which  otherwise  creates  by  its  recitals  a  privity 
between  the  guarantee  and  the  guarantor;  for  in  each  of 
these  cases  the  mutual  assent  of  the  parties  to  the  obligation 
is  either  expressed  or  necessarily  implied. 

The  view  we  have  taken  of  the  rule  under  consideration, 
as  requiring  notice  of  acceptance  and  of  the  intention  to  act 
under  the  guaranty  only  when  the  legal  effect  of  the  instru- 
ment is  that  of  an  offer  or  proposal,  and  for  the  purpose  of 
completing  its  obligation  as  a  contract,  is  the  one  urged  upon 
us  by  the  learned  counsel  for  the  plaintiff  in  error,  who  say  s 
in  his  printed  brief : 

"  For  the  ground  of  the  doctrine  is  not  that  the  operation 
of  the  writing  is  conditional  upon  notice,  but  it  is  that  until  it 
is  accepted,  and  notice  of  its  acceptance  given  to  the  guaran- 
tor, there  is  no  contract  between  the  guarantor  and  guarantee  ; 
the  reason  being  that  the  writing  is  merely  an  offer  to  guaranty 
the  debt  of  another,  and  it  must  be  accepted  and  notice 
thereof  given  to  the  party  offering  himself  as  security  before 
the  minds  meet  and  he  becomes  bound.  Until  the  notice  is 
given  there  is  a  want  mutuality ;  the  case  is  not  that  of  an  ob- 
ligation on  condition,  but  of  an  offer  to  become  bound  not 
accepted ;  that  is,  there  is  not  a  conditional  contract,  but  no 
contract  whatever." 

It  is  thence  argued  that  the  words  in  the  instrument  which 
is  the  foundation  of  the  present  action—"  we  hereby  guaran- 
tee unto  them,  the  said  Wells,  Fargo  &  Co.,  unconditionally  at 
all  times,  &c." — cannot  have  the  effect  of  waiving  the  notice 
of  acceptance,  because  "they  can  have  no  effect  at  all  except 
as  the  words  of  a  contract,  and  there  can  be  no  contract  with- 
out notice  of  acceptance.  And  on  the  supposition  that  the 
terms  of  the  instrument  constitute  a  mere  offer  to  guaranty 
the  debt  of  Gordon  &  Co.,  we  accept  the  conclusion  as  entirely 
just. 

But  we  are  unable  to  agree  to  that  supposition.  We  think 
that  the  instrument  sued  on  is  not  a  mere  unaccepted  proposal. 
It  carries  upon  its  face  conclusive  evidence  that  it  had  been 
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accepted  by  "Wells,  Fargo  &  Co.,  and  that  it  was  understood 
and  intended  to  be,  on  delivery  to  them,  as  it  took  place,  a 
complete  and  perfect  obligation  of  guaranty.  That  evidence 
we  find  in  the  words  "  for  and  in  consideration  of  one  dollar 
to  us  paid  by  Wells,  Fargo  &  Co.,  the  receipt  of  which  is 
hereby  acknowledged,  we  hereby  guarantee,  &c."  How  can 
that  recital  be  true  unless  the  covenant  of  guaranty  had  been 
made  with  the  assent  of  Wells,  Fargo  &  Co.,  communicated 
to  the  guarantors?  Wells, Fargo  &  Co.  had  not  only  assented 
to  it,  but  had  paid  value  for  it,  and  that  into  the  very  hands  of 
the  guarantors,  as  they  by  the  instrument  itself  acknowledge. 

It  is  not  material  that  the  expressed  consideration  is  nominal. 
That  point  was  made,  as  to  a  guarantee  substantially  the  same 
as  this,  in  the  case  of  Lawrence  v.  McCalmont,  2  Howard  S.  C. 
K.,  452,  and  was  overruled.     Mr.  Justice  Story  said : 

"  The  guarantor  acknowledged  the  receipt  of  the  one  dollar, 
and  is  now  estopped  to  deny  it.  If  she  has  not  received  it,  she 
would  now  be  entitled  to  recover  it.  A  valuable  considera- 
tion, however  small  or  nominal,  if  given  or  stipulated  for  in 
good  faith,  is,  in  the  absence  of  fraud,  sufficient  to  support  an 
action  on  any  parol  contract ;  and  this  is  equally  true  as  to 
contracts  of  guarantee  as  to  other  contracts.  A  stipulation  in 
consideration  of  one  dollar  is  just  as  eflectual  and  valuable  a 
consideration  as  a  larger  sum  stipulated  for  or  paid.  The  very 
point  arose  in  Dutchnian  v.  Tooth,  5  Bingh.  Eew  Cas.,  577, 
where  the  guarantor  gave  a  guaranty  for  the  payment  of  the 
proceeds  of  the  goods  the  guarantee  had  consigned  to  his 
brother,  and  also  all  future  shipments  the  guarantee  might 
make,  in  consideration  of  two  shillings  and  sixpence  paid  him, 
the  guarantor.  And  the  court  held  the  guaranty  good  and 
the  consideration  suflacient. 

It  is  worthy  of  note  that  in  the  case  from  which  this  extract 
is  taken  the  guaranty  was  substantially  the  same  as  that  in  the 
present  case,  and  that  no  question  was  made  as  to  a  notice  of 
acceptance.  It  seems  to  have  been  treated  as  a  complete  con- 
tract by  force  of  its  terms. 
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It  does  not  affect  the  conclusion,  based  on  these  views,  that 
the  present  guaranty  was  for  future  advayces  as  well  as  an 
existing  debt.  It  cannot,  therefore,  be  treated  as  if  it  were  an 
engagement  in  which  the  only  consideration  was  the  future 
credit  solicited  and  expected.  The  recital  of  the  consideration 
paid  by  the  guarantee  to  the  guarantor  shows  a  completed 
contract,  based  upon  the  mutual  assent  of  the  parties ;  and  if 
it  is  a  contract  at  all  it  is  one  for  all  the  purposes  expressed 
in  it.  It  is  an  entirety  and  cannot  be  separated  into  distinct 
parts,  The  covenant  is  single  and  cannot  be  subjected  in  its 
interpretation  to  the  operation  of  two  diverse  rules. 

Of  course  the  instrument  takes  effect  only  upon  delivery. 
But  in  this  case  no  question  was  or  could  be  made  upon  that. 
It  was  admitted  that  it  was  delivered  to  Gordon  for  delivery 
to  the  plaintiffs  belo'w,  and  that  Gordon  delivered  it  to  them. 

But  if  we  should  consider  that,  notwithstanding  th«  com- 
pleteness of  the  contract  as  such,  the  guaranty  of  future  ad- 
vances was  subject  to  a  condition  implied  by  law  that  notice 
should  be  given  to  the  guarantor  that  the  guarantee  either 
would  or  had  acted  upon  the  faith  of  it,  we  are  led  to  inquire 
what  effect  is  to  be  given  to  the  use  of  the  words  which  de- 
clare that  the  guarantors  thereby  "  guarantee  unto  them,  the 
said  Wells,  Fargo  &  Go,;  unconditionally  at  all  timeSj  any  indebt- 
edness of  Gordon  &  Co.,  &c.,  to  the  extent  and  not  exceeding 
the  sum  of  ten  thousand  dollars,  for  any  overdrafts  now  made^ 
or  that  hereafter  may  be  made,  at  the  bank  of  said  Wells, 
Fargo  &  Co." 

Upon  the  supposition  now  made,  the  notice  alleged  to  be 
necessary  arises  from  the  nature  of  such  a  guaranty.  It  is 
riot  and  cannot  be  elairned  that  such  a  condition  is  so  essential 
to  the  obligation  that  it  cannot  be  waived.  We  do  not  see, 
therefore,  what  less  effect  can  be  ascribed  to  the  words  quoted 
than  that  all  conditions  that  otherwise  would  qualify  the  obli- 
gation are  by  agreement  expunged  from  it  and  made  void. 
The  obligation  becomes  thereby  absolute  and  unqualified, 
free  from  all  conditions  whatever.     This  is  the  natural,  ob- 
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vious,  and  ordinary  meaning  of  tije  terms  employed,  and  we 
cannot  doubt  that  they  express  the  real  meaning  of  the  parties. 
It  was  their  manifest  intention  to  make  it  unambiguous  that 
Wells,  Fargo  &  Co.,  for  any  indebtedness  that  might  arise  to 
them  in  consequence  of 'overdrafts  by  Gordon  &  Co.,  raiglit 
securely  look  to  the  guarantors  without  the  performance  on 
their  part  of  any  conditions  precedent  thereto  whatever. 

It  has  always  been  held  in  this  court  that  notwithstanding 
the  contract  of  guaranty  is  the  obligation  of  a  surety,  it  is  to 
be  construed  as  a  mercantile  instrument  in  furtherance  of  its 
spirit,  and  liberally,  to  promote  the  use  and  convenience  of 
commercial  intercourse. 

This  view  applies  with  equal  force  to  the  exceptions  to  the 
other  charges  and  refusfds  to  charge  of  the  court  below.  These 
exceptions  are  based  on  the  propositions — 

1.  That  if  Wells,  Fargo  ^  Co.  neglected  to  notity  the  de- 
fendants below  of  the  amount  pf  the  overdraft  within  a  reason- 
p.ble  tinae  ^fter  closing  the  account  of  Gordon  &  Co- ;  and — 

2.  That  if  they  failed  within  a  reasonable  time  after  demand 
of  payment  made  upon  Gordon  &  Co.  to  notify  the  defend- 
ants of  the  default,  the  plaintifis  could  not  recover  upon  the 
guaranty. 

For  if  the  necessity,  in  either  or  both  of  these  contingencies, 
existed  to  give  the  notice  specified,  it  was  because  the  duty  to 
do  so  was,  by  conptruction  of  law,  made  conditions  of  the  con- 
tract. 

But  by  its  terms,  as  we  h^ve  shown,  the  contract  was  made 
absolute,  and  all  conditions  waived. 

It  is  undoubtedly  true  that  if  the  guarantee  fails  to  give 
reasonable  notice  to  the  guarantor  of  the  default  of  the  prin- 
cipal debtor,  and  loss  or  damage  thereby  ensues  to  the  guar- 
antor, to  that  extent  the  latter  is  discharged ;  but  both  the 
laches  of  the  plaintiif  and  the  loss  of  the  defendant  must  con- 
cur to  constitute  a  defense. 

If  any  intermediate  notice,  at  the  expiration  of  the  credit, 
of  the  extent  of  the  liability  incurred  is  requisite,  the  same  rule 
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applies.  Such  was  the  express  decision  of  this  court  in  the 
case  of  the  Louisville  Manufacturing  Company  v.  Welch,  10 
Howard  S.  C.  E.,  461-575.  An  unreasonable  delay  in  giv- 
ing notice,  or  a  failure  to  give  it  altogether,  is  not  a  bar  of 
itself. 

There  was  a  question  made  at  the  trial  as  to  the  meaning  of 
the  word  "  overdrafts,"  as  used  in  the  guaranty ;  and  it  was 
contended  that  it  would  not  include  the  debit  balance  of  account 
charged  to  Gordon  &  Murray,  and  assumed  by  Gordon  &  Co., 
as  their  successors,  before  the  guaranty  was  made,  nor  charges 
of  interest  accrued  upon  the  balances  of  Gordon  &  Co.'s  ac- 
count, which  were  entered  to  the  debit  of  the  account.  The 
reason  alleged  was  that  no  formal  checks  were  given  for  these 
amounts.  The  point  was  not  urged  in  argument  at  the  b^r, 
and  was  very  properly  abandoned.  The  charges  were  legiti- 
mate and  correct,  and  the  balance  of  the  account  to  the  debit 
of  Gordon  &  Co.  was  the  overdrafts  for  which  they  were  liable. 
There  could  be  no  doubt  that  it  was  embraced  in  the  guaranty. 

We  iiud  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

Affirmed. 


William  T.  Porter,  impleaded  with  J.  Morton  Poole  an]) 
W.  G.  Norwood,  v.  Jennie  L.  Graves,  as  administratrix, 
&c.,  of  Cyrus  Graves,  deceased. 

November  14,  1881. 

1.  An  instruction  that  the  existence  of  a  partnership  was  conceded,  upheld 

on  the  evidence. 

2.  Although  in  a  case  where  auction  sales  are  required  by  law  it  is  illegal 

to  make  a  private  agreement  o£  sale  and  then  go  througli  the  form  of 
an  auction  sale  to  perfect  such  agreement,  yet  it  seems  that  such  a 
sale  can  be  set  aside  only  at  the  instance  of  some  one  interested  in 
having  the  property  bring  its  full  value,  and  not  at  tlie  instance  of  the 
purchaser;  nor  can  such  a  purchaser  set  up  such  a  defense  to  an  ac- 
tion for  the  purchase-money. 
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3.  It  was  not  ei-rov  to  leave  to  the  jury  the  question  whether  possession  of 
the  property  had  been  taken  after  the  sale,  or  whether  a  portable  saw- 
mill was  real  estate. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

Henry  J.  Scudder,  for  plaintiff  in  errOr. 

"Francis  Keman,  for  defendant  in  error. 

Miller,  J. — The  action  in  this  case  was  commenced  origi- 
nally in  the  Supreme  Court  of  the  State  of  New  York  for  the 
county  of  Cortland,  and  was  removed  from  that  court  into  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
that  State  on  application  of  Porter,  the  plaintiff  in  error. 

The  action  was  brought  to  recover  the  purchase  price  of  a 
portable  saw-mill,  which  the  plaintiff,  acting  as  administratrix 
of  the  estate  of  her  deceased  husband,  alleged  she  had  sold  to 
J.  Morton  Poole,  William  T.  Porter,  and  W.  G.  Norwood,  who 
were  at  the  time  partners  in  the  business  of  sawing  and  manu- 
facturing lumber  and  timber,  and  of  procuring  and  owning 
and  operating  a  saw-mill  for  that  purpose,  at  or  near  Homer- 
ville,  in  the  State  of  Georgia.  Though  all  the  partners  were 
sued,  the  plaintiff  in  error  only  was  served  or  appeared. 

The  answer  of  Porter  raised  several  issues,  which  were  sub- 
mitted under  the  charge  of  the  court  to  a  jury,  and  the  ex- 
ceptions to  this  charge,  and  to  the  refusal  to  grant  the  instruc- 
tions prayed  by  Porter's  counsel,  with  some  exceptions  in 
regard  to  evidence,  constitute  the  errors  relied  on  to  reverse 
the  judgment  and  set  aside  the  verdict  in  favor  of  the  plaintiff 
below. 

The  evidence  introduced  tended  to  show  that  plaintiff,  who 
resided  in  the  State  of  New  York,  made  a  visit  to  Georgia, 
and  while  there  had  negotiations  with  Norwood  concerning 
the  sale  of  the  saw-mill ;  that  her  right  to  sell  without  an 
order  of  the  Probate  Court  of  the  proper  county  was  con- 
sidered doubtful,  but  that  Norwood  said  if  she  would  get 
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the  necessary  authority  to  sell  he  would,  for  the  firm  of  J.  Mor- 
ton Poole  &  Co.,  give  $5,000  for  the  mill ;  that  having  been 
duly  appointed  administratrix  of  the  estate  of  her  husband  by 
the  surrogate  of  Cortland  .county,  New  York,  she  procured 
from  the  probate  judge  of  the  county  .of  Georgia  in  which  the 
mill  was  situated  an  order  of  sale,  and  after  duly  advertising 
the  same  it  was  sold  to  said  Norwood,  as  one  of  the  partners 
of  J.  Morton  Poole  &  Co.,  for  |p,QOO,  » 

The  first  point  we  shall  examine  relates  to  the  existence  of 
this  partnership.  The  judge  in  his  charge  to  the  jury  said  that 
this  was  conceded  by  the  parties.  To  this  an  exception  was 
taken  at  the  time. 

We  have  alreadygiven  the  language  of  the  declaration  al- 
leging the  existence  of  this  partnership.  The  answer  of  Por- 
ter on  that  subject  is  as  follows  •: 

"And  defendant  admits  that  he  and  the  defendants  Poele 
and  Norwood  were  interested  together  in  the  business  of  saw- 
ing and  manufacturing  lumber  at  the  time  mentioned  in  the 
complaint,  and  contemplated  and  intended  to  procure  by  lease 
or  purchase  or  erect  a  saw-mill  in  the  neighborhood  of  Homer- 
ville  aforesaid,  but  said  defendant  denies  that  the  defendants 
or  either  of  them  applied  to  the  plaintift'  to  purchase  the  saw- 
mill described  in  the  complaint,  and  alleged  to  have  been  the 
personal  property  of  said  Cyrus  Graves  in  his  life-time,  or  to 
buy  any  personal  property." 

We  think  thi.8  is  a  concessiora  or  adpiission  of  the  alleged 
partnership,  and  when  it  is  further  proved  without  contradic- 
tion that  the  mill,  at  the  time  of  sale,  was  in  the  possession 
and  use  of  those  gentlemen,  the  instruction  of  the  court  was 
justified. 

Poole  and  Porter  were  resident  in  Delaware,  and  Norwood 
a  eitizen  of  North  Carolina.  In  a  letter  signed  J.  Morton 
Poole  &  Co.,  written  to  Mrs.  Graves,  in  Cortland  county,  and 
dated  Wilmington,  Delaware,  before  she  went  to  Georgia,  in 
which  the  subject  of  the  purchase  of  this  mill  and  the  price 
and  her  power  to  sell  are  considered.  It  is  said:  "We  do  not 
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think  your  price  is  unreasonable,  and,  though  Mr.  Norwood  is 
a  partner  and  must  be  consulted,  we  say  now,  as  Mr.  Pusey  said 
to  you  personallj',  that  we  are  the  responsible  parties  in  the 
concern  and  control  all  the  decisions."  This  is  relied  on  to 
show  the  error  of  the  court  in  the  statement  that  the  existence 
of  the  partnership  was  conceded.  But  as  the  statement  of  this 
letter  is  positive  that  Mr.  Norwood  was  a  partner,  and  as  the 
partnership  was  then  negotiating  for  the  purchase  of  this  very 
mill,  we  are  of  opinion  that  it  proves  the  soundness  of  the 
charge  on  that  point.  The  etiect  of  private  arrangement  be- 
tween the  partners  as  to  the  relative  influence  and  responsi- 
bility of  each  of  them  in  deciding  questions  arising  in  the 
course  of  their  business  is  a  very  diiierent  thing  from  disprov- 
ing the  existence  of  the  partnership. 

Another  point  on  which  error  is  assigned  arises  out  of 
instructions  asked  by  defendant  as  to  the- validity  of  the  sale. 

It  was  in  evidence  that  by  correspondence  and  otherwise 
between  Mrs.  Graves  and  the  defendants  she  had  agreed  that 
she  would  sell  the  mill  to  defendants  for  $5,000,  which  they 
did  not  think  too  much.  But  it  was  found  necessary  that'  she 
should  proceed  in  the  sale  according  to  the  laws  of  Georgia,, 
and  she  accordinglj'  went  there  and  obtained  the  Probate  Court 
order  for  sale.  While  this  was  going  on  she  had  several  inter- 
views with  Mr.  Norwood,  who  was  then  running  the  mill 
under  some  arrangement -with  parties  who  had  leased  it  from 
Mr.  Graves  in  his  life-time.  The  advertisement  of  the  sale 
states  that  the  mill  was  to  be  sold  to  perfect  a  contract  for 
sale  to  J.  Morton  Poole  &  Co.,  and  it  was  so  announced  at  the 
time  of  sale  by  the  auctioneer.  On  this  evidence  the  defend- 
ant prayed  the  court  to  instruct  the  jury  as  follows: 

"  That  the  attempted  sale  at  public  outcry  to  perfect  a  pre- 
vious private  sale  is  contrary  to  the  law  and  public  policy  of 
the  State  of  Georgia,  and  therefore  void. 

"  That  the  private  sale  of  the  property  in  question  being 
illegal,  no  concerted  attempt  by  the  parties  thereto  to  validate 
10  3v 
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it  by  the  forms  of  a  public  sale  under  an  order  of  the  ordinary' 
can  be  effectual. 

"  No  agreement  of  the  parties  or  united  request  on  their 
part  to  secure  a  formal  compliance  with  the  law  in  aid  of  a 
previous  illegal  private  sale  will  render  the  latter  valid. 

"  The  formal  public  sale  of  the  mill,  made  expressly  to  per- 
fect a  title  to  the  same  to  the  defendants  in  accordance  with 
the  terms  of  a  private  sale  made  of  said  property  to  them,  is 
a  mere  form  and  an  evasion  of  the  statute,  and  hence  illegal." 
All  these  requests  were  refused. 

That  these  requests  were  founded  on  a  sound  general  prin- 
ciple is  undeniable.  When  the  law  requires  a  sale  of  property, 
real  or  personal,  to  be  made  at  public  auction,  after  due  notice, 
it  is  for  the'  purpose  of  inviting  competition  among  bidders, 
that  the  highest  price  may  be  obtained  for  what  is  sold. 

To  make  a  private  bargain  beforehand  between  the  party 
who  wishes  to  buy  and  the  person  authorized  to  sell  as  to  the 
price  and  other  incidents  of  the  contract,  and  then  invoke  the 
forms  of  a  public  sale  with  competition  to  give  effect  to  this 
private  agreement,  is  a  course  of  procedure  well  calculated  to 
defeat  the  purpose  for  which  the  pubhc  sale  is  required. 
There  can  be  no  doubt  that  in  such  case,  at  the  instance  of  the 
heire  or  devisees  or  creditors  interested  in  having  the  property 
bring  its  full  value,  such  a  sale  would  be  set  aside,  either  in  a 
court  of  chancery,  if  it  were  real  estate,  or  in  the  Probate 
Court,  on  motion,  if  it  had  jurisdiction. 

But  it  may  be  doubted  whether  this  may  be  done  at  the 
instance  of  one  w^ho  was  purchaser  at  both  the  public  and 
private  sale ;  and  it  is  still  more  questionable  whether  such 
purchaser,  after  having  received  and  used  the  personal  prop- 
erty for  a  long  time,  can' set  np  such  a  defense  to  a  suit  for 
the  purchase-money. 

Such  was  the  case  here.  As  it  is  not  clear  from  the  evi- 
dence that  there  was  a  private  contract  of  sale,  and  as  the 
defendants  bid  what  the  jury  have  found  to  be  a  fair  price, 
and  took  the  mill  .and  used  it  afterwards  as  long  as  its  use 
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was  profitable,  and  have  never  returned  it  to  plaintiff,' "we 
think  the  court  was  justified  in  refusiuoj  the  instructions  asked 
by  them  on  this  point.  (See  Nutting  v.  Thomason,46  Georgia 
E.,  34.) 

Another  point  raised  by  plaintiff  in  error  is  that  the  sale 
was  void  under  the  statute  of  frauds,  because  no  memorandum 
in  writing  was  signed  by  the  party  charged. 

To  this  it  is  answered  that  the  defendants  took  possession 
of  the  mill  under  the  sale,  and  thus  brought  the  case  within 
the  exception  of  the  statute.  This  is  denied,  and  the  pos- 
session of  defendants  is  alleged  to  be  a  mere  continuation  of 
that  which  they  had  at  the  time  of  the  sale  under  the  former 
lessee. 

But  the  sale  took  place  at  the  mill.  Norwood,  the  man 
who  bid  it  off,  was  then  in  possession.  It  nowhere  appears 
that  after  this  he  paid  any  money  or  acknowledged  any  rela- 
tion to  the  former  lessee.  The  court  left  it  to  the  jury  to  say 
whether  he  had  possession  under  the  sale,  and  we  think  this 
was  right. 

It  is  insisted  that  the  mill  was  real  estate,  and  no  title 
passed  to  defendants  by  the  sale,  as  no  deed  was  made,  and 
no  title  was  in  the  plaintiff  to  the  land  on  which  it  was  situ- 
ated. It  was  what  is  known  as  a  portable  saw-mill,  capable, 
as  the  name  implies,  of  being  removed  from  one  locality  to 
another,  as  the  exhaustion  of  timber  by  use  of  the  mill  re- 
quired. It  was  properly  left  to  the  jurj',  under  sound  instruc- 
tions, to  say  what  the  character  of  the  mill  in  that  respect 
was,  and  of  this  plaintiff"  here  cannot  complain. 

Several  errors  are  assigned  on  exceptions  to  the  ruling  of 
the  court  in  regard  to  the  admission  of  evidence.  We  have 
examined  these  carefully  and  find  no  error  in  them.  We 
cannot,  in  the  pressure  of  the  business  of  the  court,  give  our 
reasons  for  this  in  detail. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Ferdinand  Metcalf  and  C.  E.  Tilton  v.  Wm.  G.  Williams. 

November  14, 1881. 

1.  Where  a  judgment  by  default  was  obtained  iigainst  a  party  who  iiiteiided 

to  make  defen.se,  but  was  informed  by  the  court  that  cases  against 
parties  living  in  his  Congressional  district  wonld  be  tried  at  another 
place  in  tlie  judicial  district  than  that  where  the  cause  was  then  pend- 
ing, in  consequence  of  which  he  made  no  defense  and  did  not  know 
of  the  judgment  till  after  the  close  of  the  term  at  which  it  was  ren- 
dered :  Held,  That  a  bill  in  equity  would  lie  to  obtain  relief  against 
such  judgment.  . 

2.  Wliere  a  person  acts  merely  as  agent  and  signs  papers  in  that  capacity, 

and  the  party  with  wliom  he  deals  has  full  knowledge  of  such  agency 
and  of  the  principal  for  whom  he  acts,  an  express  disclosure  of  the 
principal's  name  on  the  face  of  the  papers  is  not  necessary  to  piotect 
the  agent  from  personal  liabilit}'. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastiern  District  of  Virginia. 

C.  S.  Bundy  and  W.  Willoughby,  for  appellants. 

James  G.  Field,  for  appellee. 

Bradley,  J. — This  was  a  bill  in  equity  tiled  for  setting  aside 
a  judgment  at  law,  the  rendering  and  entry  of  which,  as  al- 
leged, were  a  surprise  upon  the  complainant,  who  was  misled 
by  certain  proceedings  which  took  place  in  the  court.  The 
complainant  was  sued  personally  upon  a  check  drawn  by  him, 
as  he  contends,  officially,  as  the  vice-president  of  the  Montpelier 
Female  Humane  Association  of  Orange  county,  Virginia,  an 
incorjporated  association  of  that  State,  having  its  office  in  the 
city  of  Alexandria.     The  check  was  in  these  words,  to  wit: 

"No.     .]  Alexandria,  Va.,  Od.  2,  1875. 

"The  First  National  Bank  of  Alexandria,  Va.,  pay  to  the 

order  of  A.  E.  &  C.  E.  Tilton  seven  thousand  iSo  dollars. 
"  E.  P.  AiSTROP,  Sec'y.  W.  G.  Williams,  V.-Pres't." 

The  action  was'  brought  in  the  Circuit  Court  of  the  United 

States  in  the  name  of  Charles  E.  Tilton,  as  surviving  partner 
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of  himself  and  Alfred  E.  Tilton,  the  payees  oii  the  check,  for 
the  use  and  benefit  of  Ferdinand  Metcalf.  The  writ  was  re- 
turnable on  the  first  Monday  of  July,  1877,  declaration  filed 
at  that  time,  and  judgment  ordered  unless  defendant  should 
appear  and  plead  to  issue  at  the  next  rules,  namely,  first  Mon- 
day of  August,  1877.  At  the  latter  day  the  rule  was  confirmed, 
and  on  the'  17th  of  October,  1877,  during  the  sitting  of  the 
court  at  Eichmond,  final  judgment  was  moved  and  entered. 
The  circumstances  on  which  the  bill  relies  for  setting  aside  this 
judgment  are,  that  the  complaintant  does  not  owe  the  money, 
and  made  arrangement  to  have  the  claim  properly  litigated ; 
that  in  September,  1877,  he  employed  counsel  to  appear  and 
plead  to  the  action ;  that  the  said  counsel,  appearing  at  the  clerk's 
office,  was  informed  by  the  clerk  that  it  was  usual  to  tile  the  pleas 
in  open  court;  that  when  the  court  came  on  in  October,  and 
before  the  judgment  was  entered,  the  said  counsel  called  the 
attention  of  the  judge  to  the  case,  and  stated  that  he  desired 
to  have  entered  the  plea  of  rdl  debet,  and  to  call  the  attention  of 
the  court  to  some  preliminary  questions  which  would  have  to 
be  settled  before  a  trial  could  be  had  on  the  merits ;  that  the 
judge  informed  him  that  he  had  ordered  all  cases  against  per- 
sons living  in  the  Congressional  district  in  which  defendant 
resided  to  be  tried  in  Alexandria,  and  that  the  counsel  for 
plaintifl^s  were  residents  of  Alexandria  and  were  not  then  in 
court,  and  probably  kept  away  from  the  knowledge  of  the  fact 
that  this  suit  under  the  rule  would  be  tried  there  ;  that  there- 
upon the  counsel  said  he  would  not  press  the  matter  further, 
but  would  wait  until  the  court  commenced  its  term  in  Alexan- 
dria to  have  said  preliminary  questions  disposed  of;  that  he 
supposed  that  the  formal  plea  of  nil  debet  had  been  noted  by 
the  clerk,  it  not  being  usual  in  the  State  courts  to  write  out 
the  plea  of  the  general  issue,  but  simply  for  the  clerk  to  note  it 
on  the  record.  The  judgment  was  afterwards  entered  without 
the  knowledge  of  the  complainant  or  his  counsel.  When  the 
court  came  on  at  Alexandria,  in  January  following,  the  com- 
plainant's counsel  attended  for  the  purpose  of  trying  the  cause. 
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and  was  infornifed  that  no  plea  had  been  entered  on  the  record 
at  Eichmond,  and  the  case  was  not  on  the  docket  for  trial. 
Being  taken  hy  surprise  he  moved  the  court  to  reinstate  the 
cause  upon  the  docket;  but  the  judge,  doubting  his  authority 
to  do  this,  refused  the  motion.  By  an  amendment  to  the  bill 
the  complainant  states  that  the  check  sued  on  was  not  his 
check,  but  the  check  of  the  M on tpelier  Female  Humane  Asso- 
ciation, the  corporation  before  referred  to,  of  which  Metcalf, 
for  whose  use  the  action  was  brought,  was  general  agent  in  the 
city  of  New  York,  and  of  which  the  complainant  was  vice- 
president  and  E.  P.  Aistrop  was  secretary,  which  association 
was  doing  business  as  a  public  corporation,  and  all  persons 
dealing  with  it  dealt  with  it  as  such;  that  the  check  was  signed 
by  complainant  and  by  Aistrop  in  their  official  characters,  of 
which  Metcalf  was  fully  cognizant,  and  knew  that  the  check 
was  not  the  individual  paper  of  complainant.  Letters  of  Met- 
calf dated  in  December,  1875,  are  annexed  to  the  bill  showing 
that  he  recognized  and  treated  the  check  as  the  check  of  the 
association.  Tilton,  the  nominal  plaintiff  iri  the  action  at  law, 
and  Metcalf,  for  \yhose  use  it  was  prosecuted,  were  made  de- 
fendants to  the  bill,  and  filed  a  demurrer  thereto.  Upon  the 
argument  the  demurrer  was  overruled,  and  thereupon  it  was 
agreed  by  the  counsel  of  both  parties  that  the  court  should 
finally  dispose  of  the  case  upon  the  merits,  and  a  decree  was 
rendered  for  the  complainant  on  two  gi'ounds:  first,  that  he 
was  not  personally  bound  by  the  check — in  other  words,  that 
it  was  not  his  clieck,  but  the  check  of  the  corporation ;  and 
secondly,  that  Aistrop  was  not  joined  in  the  action.  The  latter 
ground  is  untenable,  because  non-joinder  of  a  defendant  in  an 
action  ex  contractu  can  be  taken  advantage  of  only  by  a  plea  in 
abatement.  But  upon  the  other  ground  we  think  that  the 
decree  is  correct. 

First,  however,  it  is  proper  to  inquire  whether  sufficient 
cause  was  shown  in  the  bill  for  setting  aside  the  judgment. 
It  is  manifest  that  the  judgment  was  a  surprise  upon  com- 
plainant.    After  what  passed  in  the  court  at  Richmond  his 


1881.]  Metcalf  v.  Williams.  151 

Opinion  of  tlie  court. 

counsel  had  a  right  to  suppose  that  the  cause  would  be  tried 
in  the  ensuing  term  at  Alexandria.  The  practice  in  Virginia 
as  to  entering  pleas  of  general  issue  on  the  record  sufficiently 
accounts  for  the  omission  to  file  a  formal  plea.  Had  not  the 
term  passed  by,  the  district  judge  would  undoubtedly  have  set 
aside  the  judgment  and  reinstated  the  cause  on  the  docket  for 
trial.  If,  as  he  supposed,  the  passage  of  the  term  deprived 
him  of  power  to  do  this,  it  became  a  proper  case  for  equitable 
'interference  by  bill.  When  a  party  has  been  deprived  of  his 
right  by  fraud,  accident,  or  mistake,  and  has  no  remedy  at 
law,  a  court  of  equity  will  grant  relief.  Perhaps,  in  view  of 
the  equitable  control  over  their  own  judgments  which  courts 
of  law  have  assumed  in  modern  times,  the  judgment  might 
have  been- set  aside  on  motion  for  the  cause  set  forth  in  the 
bill ;  but  if  this  were  true  the  remedy  in  equity  would  still  be 
open ;  and  the  fact  that  the  court  declined  to  exercise  the 
power  upon  motion  I'endered  the  resort  to  a  bill  necessary 
and  proper.  Formerly  bills  in  equity  were  constantly'  filed  to 
obtain  new  trials  in  actions  at  law,  a  practice  which  still  ob- 
tains in  Kentucky,  and  perhaps  in  some  other  jurisdiction  ;  but 
the  firmly  settled  practice  by  which  courts  of  law  entertain 
motions  for  new  trial,  and  the  di.slike  of  one  court  unneces- 
sarily to  interfere  with  proceedings  in  another,  has  caused  an 
almost  total  disuse  of  that  jurisdiction.  Courts  of  equity,  how- 
ever, still  entertain  bills  to  set  aside  judgments  obtained  by 
fraud,  accident,  or  mistake. 

As  to  the  merits  of  the  case,  we  agree  with  the  court  below 
in  holding  that  according  to  the  showing  of  the  bill,  and  as 
between  the  parties,  the  check  sued  on  was  the  check  of  the 
Montpelier  Female  Humane  Association,  and  not  the  indi- 
vidual check  of  the  defendant.  There  is  nothing  on  its  face 
to  preclude  this  construction .  The  bank  was  requested  by  two 
persons,  who  sign  themselves  as  officers,  one  as  vice-president 
and  the  other  as  secretary,  to  pay  a  certain  sura.  Whether 
they  made  this  request  as  officers  or  as  individuals  is  ambigu- 
ous, to  saj'  the  least.     It  is  evident  that  an  inquiry  into  the 
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circumstances  of  the  case  might  I'ender  it  certain  which  was 
intended ;  as,  if  the  banic  had  an  account  with  a  corporation  of 
whicli  these  persons  were  the  officers  designated  ;  if  they  had 
been  in  the  habit  of  ehecliing  on  that  account  in  that  form, 
with  the  knowledge  and  consent  of  the  corporation,  and  the 
bank  had  been  in  the  habit  of  answering  such  checks  accord- 
ingly; and  if  all  this  were  known  to  the  party  taking  the 
checks,  it  would  be  a  construction  contrary  to  truth  to  hold 
them  to  be  personal  checks  of  the  individuals,  and  not  the 
checks  of  the  corporation.  The  bill  states  as  facts  that  the 
check  in  question  was  the  check  of  the  association  ;  that  the 
defendant  and  Aistrop  acted  as  officers  only  in  drawing  the 
check;  and  that  Metcalf,  for  whose  use  the  suit  was  brought, 
was  the  general  agent  of  the  association,  and  knew  and  un- 
derstood the  facts,  and  treated  the  check  as  the  check  of  the 
association.  Under  these  circumstances  it  would  be  unjust  as 
between  these  common  agents  of  the  same  corporation  to 
hold  the  complainant  and  Aistrop  personally  responsible  on 
the  check.  Where  a  person  acts  merely  as  agent  of  another, 
and  signs  papers  in  that  capacity,  that  is,  signs  them  as  agent, 
and  the  party  with  whom  he  deals  has  full  knowledge  of  his 
agency  and  of  the  principal  for  whom  he  acts,  an  express  dis- 
closure of  the  principal's  name  on  the  face  of  the  papers,  or 
in  the  signature,  is  not  essential  to  protect  the  agent  from  per- 
sonal responsibility. 

It  is  unnecessary  to  determine  whether  the  form  of  the 
document  in  this  case  was  sufficient  to  charge  innocent  holders 
of  the  check  with  notice  of  its  character.  The  fact  that  it 
bore  two  official  signatures,  that  of  the  complainant  as  vice- 
president  and  of  Aistrop  as  secretary,  is  so  unusual  on  the 
hypothesis  of  its  being  an  individual  transaction,  and  points 
so  distinctly  to  an  official  origin,  that  it  may  very  well  be  doubt- 
ed whether  any  holder  could  claim  to  be  innocently  ignorant 
of  its  true  character.  But  in  the  present  case  the  party  claim- 
ing to  have  the  beneficial  interest  in  the  check  was  a  fellow- 
agent  of  the  company  on  whose  account  it  was  drawn,  actu- 
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ally  knew  its  origin,  and  cannot  pretend  that  he  took  it  for 
anything  else  than  a  check  of  the  corporation.  The  plea  that 
the  name  of  the  principal  was  not  disclosed  on  the  face  of  the 
paper  cannot  be  made  by  him,  for  he  knew  all  about  it. 

The  remarks  of  Mr.  Justice  Johnson  in  delivering  the  opin- 
ion of  this  court  in  the  case  of  Mechanics' Bank  v.  Bank  of 
Columbia,  5  Wh.,  826,  are  apposite  to  this  case.  There  the 
cashier  of  the  bank  drew  a  check  and  signed  it  with  his  indi- 
vidual name  without  any  official  designation,  but  the  name  of 
the  bank  was  printed  as  part  of  the  date.  The  justice  said: 
"The  question  is  whether  a  certain  act  done  by  the  cashier  of 
a  bank  was  done  in  his  official  or  individual  capacity.  Had 
the  draft  signed  by  Paton  borne  no  marks  of  an  official  char- 
acter on  the  face  of  it,  the  case  would  have  presented  more 
difficulty.  But  if  marks  of  an  official  character  not  only  exist 
on  the  face,  but  predominate,  the  case  is  really  a,  familiar  one. 
Evidence  to  fix  its  true  character  becomes  indispensable." 
Again,  in  reference  to  the  ambiguity  raised  on  the  face  of  the 
check  as  to  whether  it  was  personal  or  official,  the  justice  said : 
"  It  is  enough  for  the  purposes  of  the  defendant  to  establish  that 
there  existed  on  the  face  of  the  paper  circumstances  from 
which  it  might  reasonably  be  inferred  that  it  was  either  one  or 
the  other.  In  that  case  it  became  indispensable  to  resort  to 
extrinsic  evidence  to  remove  the  doubt.  The  evidence  re- 
sorted to  for  this  purpose  was  the  most  obvious  and  reasonable 
possible,  viz.,  that  this  was  the  appropriate  form  of  an  official 
check;  that  it  was  in  fact  cut  out  of  the  official  check  book  of 
the  bank  and  noted  on  the  margin ;  that  the  money  was  drawn 
in  behalf  of  and  applied  to  the  use  of  the  Mechanics'  Bank; 
and  by  all  the  banks,  and  all  the  officers  of  the  banks  through 
which  it  passed,  recognized  a^  an  official  transaction. 

In  Brockway  v.  Allen,  17  Wend.,  40,  where  the  makers  of 
a  note  appended  to  their  signatures  the  words  "Trustees  of  the 
Baptist  Society,"  the  Supreme  Court  of  New  York  held  that 
they  were  entitled  to  show  by  proof  that  there  was  a  corporation 
called  the  Trustees  of  the  First  Baptist  Society  of  the  village  of 


154  Metcalf  ?;.  Williams.  [Oct.  Term. 

Opinion  of  the  court. 


Brockport,  that  they  were  its  trustees,  and  that  the  note  was 
given  by  them  in  their  ofBcial  capacity,  and  that  the  plaintiff 
(the  payee)  knew  this  fact. 

In  Kean  o.  Davis,  1  Zabr.,  683,  the  bill  was  signed  "John 
Kean,  president  Elizabeth  and  Somerville  R.  K.  Co."  The 
Court  of  Errors  and  Appeals  of  New  Jersey,  in  an  elaborate 
opinion  by  Chief  Justice  Green,  decided  that  parol  proof 
was  admissible  to  show  that  the  bill  was  the  bill  of  the  com- 
pany and  not  of  the  defendant  individually;  and  held  that  al- 
though where  a  written  instrument  is  not  ambiguous  or  uncer- 
tain on  its  face  parol  proof  cannot  be  resorted  to  to  show  what 
was'the  real  intention  of  the  parties,  yet  that  in  case  of  ambig- 
uity on  the  face  of  the  instrument,  as  in  that  case,  it  might  be 
introduced  to  explain  which  of  two  doubtful  constructions  was 
the  intent  of  the  parties. 

The  ordinary  rule  undoubtedly  is  that  if  a  person  merelj' 
adds  to  the  signature  of  his  name  the  word  agent,  trustee, 
treasurer,  &c.,  without  disclosing  his  principal,  he  is  personally 
bound.  The  appendix  is  regarded  as  a  mere  descriptio  persmce. 
It  does  not  of  itself  make  third  persons  chargeable  with  notice 
of  any  representative  relation  of  the  signer.  But  if  he  be  in 
fact  a  mere  agent,  trustee,  or  oiRcer  of  some  principal,  and  is 
in  the  habit  of  expressing  in  that  way  his  representative  char- 
acter in  his  dealings  with  a  particular  party,  who  recognizes  him 
in  that  character,  it  would  be  contrary  to  justice  and  truth  to 
construe  the -documents  thus  made  and  used  as  his  personal 
obligations,  contrary  to  the  intent  of  the  parties. 

It  is  hardly  necessary  to  review  the  long  catena  of  decisions 
on,  this  subject.  They  are  very  numerous  and  somewhat  con- 
flicting, but  we  do  not  think  that  there  is  any  preponderating 
authority  which  prevents  us  from  giving  to  the  instrument  in 
question  that  construction  and  effect  which  was  given  to  it  by 
the  parties  themselves. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affikmbd. 
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The  St.  Louis  Insurance  Co.  v.  The  St.  Louis,  Vandalia, 
Terrk  Haute  &  Indianapoi,is  Railroad  Co. 

November  14,  1881. 

Certain  merchandise  is  delivered  to  a  corporation,  which  is  a  sort  of  for- 
warding institution  and  has  contracts  with  a  line  of  railways  opera- 
ting under  a  joint  tariff  between  St.  Lonis  and  Now  Yorls ;  whioli 
contracts  authorize  it  to  solicit  business  for  these  various  railways, 
but  not  to  bind  each  beyond  its  own  line,  and  which  restrict  its 
powers  in  other  respects.  The  merchandise  is  delivered  to  the  rail- 
way which  runs  between  St.  Louis  and  Iniliauapolis,  and  is  carried 
to  Jersey  City,  where  it  is  destroyed  by  tire.  Suit  is  brought  against 
the  railroad  to  which  it  was  delivered  :  Held,  after  discussing  the  va- 
rious contracts  between  the  different  companies — 

1.  That  the  dispatch  or  forwarding  company  had  no  authority 
to  bind  tlie  railroad  to  which  the  goods  wei'e  delivered  for  losses 
beyond  its  own  line. 

2.  That  a  carrier,  in  the  absence  of  a  special  contract,  express  or 
implied,  for  the  safe  transportation  of  goods  to  their  known  desti- 
nation, is  only  bound  to  carry  safely  to  the  end  of  its  line  and  there 
deliver  to  the  next  carrier. 

3.  That  such  contract  is  not  implied  from  the  fact  that  its  way- 
bills recite  on  their  face  the  ultimate  destination  of  the  goods,  that 
being  mere  description,  and  the  way-bills  being  only  for  its  own 
line,  and  freight  collected  only  for  its  own  line. 

4.  That  the  mere  fact  that  several  connecting  lines  of  carriers 
form  a  joint  trafKo  arrangement  by  which  the  entire  freight  for 
hauling  over  their  combined  lines  is  prorated  on  the  basis  of  the 
comparative  distance  over  whicli  the  goods  are  hauled  by  each,  does 
not  constitute  a  partnership  between  the  companies,  nor  render 
any  one  of  the  companies  to  whom  the  goods  have  been  delivered 
liable  for  their  loss  while  in  the  custody  of  another  of  the  com- 
panies. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

John  G.  Chandler,  for  plaintiff  in  error. 
John  G.  Williams,  for  defendant  in  error. 

Harlan,  J. — The  cotton  for  the  recovery  of  the  value  of 
vphich  this  action  was  brought  against  defendant  in  error  was, 
a 
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at  the  time  of  shipment,  owned  by  Adolphus  Meir  &  Co.,  of 
St.  Louis,  who,  for  a  valuable  consideration,  have  assigned  to 
the  plaintiff  in  error  all  their  claim  on  account  of  the  said 
loss.  The  parties  having,  by  proper  written  stipulation,  waived 
a  jury,  the  case  was  tried  by  the  court  and  judgment  given 
for  the  railroad  company. 

The  facts  set  forth  in  a  special  finding,  covering  many  pages 
of  the  printed  transcript,  so  far  as  they  are  deemed  essential 
to  a  clear  understanding  of  the  case,  are  as  follows : 

The  Erie  and  Pacific  Dispatch  Company,  a  Kansas  corpo- 
ration, having  agencies  in  different  cities  of  the  Union,  and 
whose  business  it  was  to  solicit  and  forward  freights  over 
trunk  railroad  lines  between  St.  Louis  and  New  York,  re- 
ceived the  cotton  in  question  from  Meir  &  Co.,  under  agree- 
ments for  its  transportation  to  Liverpool,  for  a  through  rate, 
expressed  in  English  money.  No  direction  was  given  as  to 
the  route  over  which  it  should  be  carried  to  the  sea-board,  nor 
were  any  bills  of  lading  then  executed. 

The  St.  Louis  Transfer  Company,  having  received  from  the 
dispatch  the  warehouse  receipts  for  the  cotton,  and  having 
■  been  engaged  by  the  latter  for  that  purpose,  hauled  the  cotton 
to  East  St.  Louis,  and  there  delivered  it  to  the  defendant,  on 
account  of  the  Erie  and  Pacific  Dispatch,  taking  receipts 
therefor  from  the  railroad  company.  Bj  the  dray  tickets  of 
the  transfer  company  the  cotton  was  consigned  by  the  Erie 
and  Pacific  Dispatch  to  C.  G.  Meir  &  Co.,  London.  The  de- 
fendant had  not,  on  previous  occasions,  issued  bills  of  lading 
for  freight  shipped  over  its  line  by  the  dispatch,  nor  did  it  do 
so  for  any  part  of  these  shipments ;  but,  in  accordance  with 
its  custom,  it  made  a  way-bill  for  the  cotton  to  Indianapolis. 
The  cotton  was  carried  safely  over  defendant's  road  from 
East  St.  Louis  to  Indianapolis ;  thence,  pursuant  to  directions 
of  the  dispatch,  and  without  change  of  cars,  over  the  Pittsburg, 
Cincinnati  and  St.  Louis  Eailroad  to  Urbana,  Ohio,  where  it 
was  put  into  other  cars  suitable  to  the  change  of  gauge  at  that 
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point ;  and  thence  over  the  Atlantic  and  Great  "Western  Eail- 
road  and  the  Erie  Kailway  to  Jersey  City. 

The  fire  which  destroyed  the  cotton  occurred  in  Jersey  City 
on  the  21st  of  March,  1873,  and  was  accidental. 

Within  the  usual  time  after  the  respective  shipments  from 
East  St.  Louis  the  dispatch  company  executed  and  delivered 
to  Meir  &  Co.,  of  St.  Louis,  bills  of  lading  for  the  cotton. 
Each  bill  disclosed  the  quantity  of  cotton,  its  destination,  the 
names  of  the  consignors  and  consignees,  the  agreed  rates  in 
English  money,  and  purported  to  be  the  "Through  bill  of 
lading  of  the  Erie  and  Pacific  Dispatch  and  the  Oceanic  Steam 
Navigation  from  St.  Louis  to  Liverpool,  calling  at  Queens- 
town."  With  the  last-named  company,  known  as  the  White 
Star  Line,  the  dispatch  had  an  arrangement  by  which  it  could 
contract  for  shipments  from  New  York  to  Liverpool  at  rates 
given  by  the  steamer  line,  the  latter  agreeing  to  receive  the 
goods  at  their  dock  Iti  Jersey  City  and  transport  them  to  Liv- 
erpool. But  the  dispatch  had  no  power  to  bind  the  steamer 
line  for  any  risks  incurred  in  the  inland  transportation.  The 
White  Star  Line  paid  the  dispatch  no  commission  or  other 
compensation.  Their  remuneration  came  exclusively  from  cer- 
tain arrangements  with  railroad  companies,  to  which  we  shall 
presently  refer. 

The  bills  of  lading  delivered  to  Meir  &  Co.  contained,  among 
other  provisions,  the  lollowing : 

"  That  the  said  Erie  and  Pacific  Dispatch  and  its  connections 
which  receive  said  property  shall  not  be  liable  f  *  *  for 
loss  or  damage  by  *  *  fire ;  *  *  *  nor  for  damage  to 
perishable  property  of  any  kind  occasioned  by  delays  from  any 
cause;  *  *  *  nor  for  loss  or  damage  on  any  article  of 
property  whatever  by  fire  or  other  casualty  while  in  transit, 
or  while  in  deposit,  or  in  places  of  transhipment,  or  at  depots 
or  landings  at  all  points  of  delivery.     *    *     * 

"  It  is  further  agreed  that  said  Erie  and  Pacific  Dispatch  and 
its  connections  shall  not  be  held  accountable  for  any  damage 
or  deficiency  in  packages  after  the  same  shall  have  been  re- 
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ceipted  for  in  good  order  by  consignees,  or  their  agents,  at  or 
by  the  next  carrier  beyond  the  point  to  which  the  bill  of  lading 
contracts.  Consignees  are  to  pay  freight  and  charges  upon 
the  goods  or  merchandise  in  lots  or  parts  of  lots  as  they  may 
be  delivered  to  them. 

"  It  is  further  stipulated  and  agreed  that  in  case  of  any  loss, 
detriment,  or  damage  done  to  or  sustained  by  any  of  the  prop-^ 
erty  herein  receipted  for  during  such  transportation,  whereby 
any  legal  liability  or  responsibility  shall  or  may  be  incurred, 
that  company  alone  shall  be  held  answerable  therefor  in  whose 
actual  custody  the  same  may  be  at  the  time  of  the  happening 
of  such  loss,  detriment,  or  damage,  and  the  carrier  so  liable 
shall  have  the  full  benefit  of  any  insurance  that  may  have  been 
effected  upon  or  on  account  of  said  goods. 

"And  it  is  further  agreed  that  the  amount  of  the  loss  or 
damage  so  accruing,  so  far  as  it  shall  fall  -upon  the  carriers 
above  described,  shall  be  computed  at  the  value  or  cost  of  said 
goods  or  property  at  the  place  and  time  of  shipment  under  this 
bill  of  lading. 

"  This  contract  is  executed  and  accomplished,  and  the  lia- 
bility of  the  Erie  and  Pacific  Dispatch  as  common  carriers 
thereunder  terminates,  on  the  delivery  of  the  goods  or  prop- 
ert}'  to  the  steamship  at  White  Star  wharf,  Jersey  City,  when 
the  Hability  of  the  steamship  company  commences,  and  not 
before. 

"  Notice. — In  accepting  this  bill  of  lading  the  shipper,  or  other 
agent  of  the  owner  of  the  property  carried,  expressly  accepts 
and  agrees  to  all  its  stipulations," exceptions,  and  conditions." 

The  right  of  recovery  in  this  case  against  the  defendant  is 
rested  by  the  plaintiff  in  error  in  part,  if  not  altogether,  upon 
certain  business  relations  existing  at  and  before  the  time  of 
these  shipments,  as  well  between  the  dispatch  company  and 
the  railroad  companies  over  whose  lines  the  cotton  was  carried, 
as  between  the  railroad  companies  themselves.     It  is  neces- 


1881.]  Ins.  Co.  v.  Railroad  Co.  159 

Opinion  ot  the  court. 

sary,  therefore,  to  ascertain  what  were  the  precise  relations 
held  by  these  several  corporations  to  each  other. 

During  the  period  covered  by  these  transactions,  and  for 
some  time  prior  thereto,  the  Erie  and  Pacific  Dispatch  had 
arrangements  with  sundry  railroads  having  connections  termi- 
nating in  New  York,  under  which  it  was  empowered  to  con- 
tract for  the  transportation  of  goods  according  to  the  tariff 
rates,  or  any  special  rates  furnished  by  the  respective  railroad 
companies.  It  had  a  separate  agreement  with  each  of  the 
railroad  companies  already  named,  in  some  cases  oral,  in  others 
written.  The  agreement  with  the  Erie  Railway  Company  was 
in  writing,  and,  among  other  things,  provided  that  the  dispatch 
company  should  establish  and  maintain  at  its  own  expense 
independent  and  efficient  agencies  for  soliciting  and  procuring 
freight  in  the  cities  of  New  York  and  Boston,  and  in  other 
cities  east  and  west,  as  the  parties  might  deem  necessary ;  that 
the  railwaj'  company  should  transport  all  through  freight  se- 
cured by  the  dispatch,  either  eastward  or  westward  bound, 
passing  between  Philadelphia,  New  York,  Jersey  City,  Albany, 
Boston,  and  common  or  competing  points  in  New  England, 
and  common  or  competing  points  on  the  line  of  the  Erie  Rail- 
way, except  that  on  east  bound  freight  the  dispatch  should  not 
receive  any  commission  on  shipments  from  any  station  on  the 
line  of  that  railway ;  that  the  dispatch  should  issue  its  own 
bills  of  lading  to  shippers,  subject,  as  to  rates,  to  the  current 
through  rates  of  the  railway  company,  which  should  at  all 
times  be  as  low  as  the  rates  furnished  to  any  other  party  or 
parties;  that  the  railway  company  should  receive,  load  and 
unload,  deliver  and  way-bill,  and  furnish  daily  an  impression 
copy  of  each  way-bill  of  both  eastward  and  westward  bound 
freight,  free  of  charge,  to  the  dispatch ;  that  the  railway  com- 
pany agreed  to  assume  "  all  the  risks  of  common  carriers,  and 
to  pay  all  damage  to  or  loss  of  property  while  on  their  line  of 
road  or  in  their  possession,"  and  in  case  property  was  lost  or 
damaged,  and  the  loss  and  damage  could  not  be  definitely  lo- 
cated, the  railway  company  should  pay  said  loss  in  proportion 
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to  what  was  received  for  transporting  the  same,  subject,  how- 
ever, to  the  liability  limitations  contained  in  the  bills  of  lading 
of  the  dispatch  company;  that  the  railway  company  should 
transport  all  freight  known  as  first-class  freight  on  the  fastest 
freight  lines  running  over  its  road,  and  to  run  the  same  and 
all  through  freight  trains  so  as  to  enable  the  dispatch  to  deliver 
freight  between  competing  points,  in  the  east  or  west,  as  quickly 
as  it  was  done  by  any  other  competing  line  or  road;  that  the 
dispatch  should  maintain  the  authorized  rates  of  the  railway 
company,  and  be  governed,  in  the  transportation  of  through 
business,  by  any  obligations  entered  into  by  the  railway  com- 
pany with  their  competing  lines  for  the  maintenance  of  rates ; 
and  that  the  railway  company  should  give  to  the  dispatch,  at 
all  times,  as  low  rates  as  were  given  to  any  other  line  running 
over  the  road  of  the  former,  and  would  prorate  any  rate  on 
east  bound  freight  made  by  authority  of  the  road  leading  from 
the  point,  provided  that  road  was  authorized  to  make  through 
rates  over  the  Erie  Kailway;  and  that  they  would  prorate  all 
losses,  damages,  and  rebates  that  were  prorated  with  any  other 
line  running  over  that  railway. 

It  was  further  stipulated  in  that  agreement  that,  in  consid- 
eration of  the  mutual  benefits  to  be  derived  by  the  parties,  the 
railway  company  should  pay  to  the  dispatch  a  commission  on 
west  bound  freight  of  fifteen  per  cent,  of  their  gross  earnings, 
as  per  their  way-bills,  on  first,  second,  and  third  class  freight, 
and  ten  per  cent,  of  their  gross  earnings,  as  per  their  way-bills, 
on  fourth  and  special  class  freight  from  certain  points  to  cer- 
tain other  designated  points.  On  east  bound  freight  the  dis- 
patch was  to  receive  from  the  railway  company  ten  per  cent, 
of  their  gross  earnings,  as  per  their  way-bills,  on  first,  sec- 
ond, and  third  class  freight,  and  eight  per  cent,  of  their  gross 
earnings,  as  per  their  way-bills,  on  fourth  class  freight,  from 
certain  named  places,  and  on  freight  from  certain  places  com- 
peting points  on  the  Atlantic  and  Great  "Western  llailroad, 
provided  such  freight  originated  from  points  off  of  said  line ;  it 
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being  onderstood  that  no  commission  should  be  paid  on  freight 
originating  at  such  stations. 

With  the  defendant  the  dispatch  company  had  an  agreement 
in  parol,  but  it  was  the  same  in  substance  as  the  written  one 
with  the  Erie  Eailway  Company.  It  had  no  power,  however, 
to  contract  for  or  lix  any  rate  on  the  carriage  of  goods  over 
defendant's  road,  except  as  authorized  by  the  latter. 

In  all  eases  of  freight  ocean  bound  from  the  West  over  the 
Erie  Hallway  shipped  by  or  consigned  to  the  care  of  the  dis- 
patch, the  latter  was  treated  as  the  consignee  in  New  York, 
and  the  freight  was  held  subject  to  its  order.  The  railway 
company  was  ready  to  deliver  the  Meir  cotton  as  it  arrived  in 
Jersey  City,  and  as  directed  by  the  dispatch  company. 

What  were  the  relations  which  the  railroad  companies  sus- 
tained towards  each  other  during  the  same  period  ?  In  the 
year  1873,  and  prior  thereto,  the  companies  owning  or  ope- 
rating the  various  railroad  trunk  lines  between  St.  Louis  and 
New  York  had  an  arrangement  between  themselves  whereby  the 
general  freight  agents  of  the  roads  terminating  at  St.  Louis 
made  what  was  called  a  joint  tarift'  to  New  York,  fixing  through 
rates,  which  were  divided  among  the  several  roads  constitut- 
ing a  through  line.  According  to  an  estimate  of  distances,  the 
goods  were  to  be  carried  by  each  road  upon  the  basis  of  the 
shortest  line.  Losses  occurring  on  through  shipments,  if  not 
located,  were  prorated  as  between  the  companies  themselves, 
in  the  same  ratio  as  the  freight-moneys  ;  but  if  located  were, 
as  between  the  railroad  companies,  to  be  paid  by  the  one.  on 
whose  road  the  losses  occurred.  The  joint  tariff  was  published 
and  put  into  the  hands  of  railroad  agents  for  their  guidance 
in  making  contracts,  and  were  also  distributed  to  shippers  and 
to  the  public  generally.  The  title  page  of  that  tarifi'  was : 
"  Joint  rates  of  transportation  from  St.  Louis  via  Toledo,  Wa- 
bash and  Western ;  Ohio  and  Mississippi ;  Chicago  and  St. 
Louis;  St.  Louis,  Vandalia,  Terre  Haute  and  Indianapolis; 
Indianapolis  and  St.  Louis ;  St.  Louis  and  Southeastern ;  and 
St.  Louis,  Bell ville  and  Southern  Illinois  Railroads."  In  all 
11  3v 
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cases,  when  a  through  rate  was  contracted  for,  the  several 
railroads  of  the  connecting  line  participated  therein  according 
to  the  aforesaid  arrangement  for  prorating  through  freights 
with  each  other.  The  railroad  conjpanies  collected  the  freight 
from  the  consignees,  divided  it  among  themselves,  and  paid 
to  the  Erie  and  Pacific  Dispatch  for  its  services  so  much  per 
cent,  on  the  gross  freights  for  pound  freight,  and  sixty  cents 
a  bale  on  cotton,  each  road  settling  separately  with  the  dis- 
patch for  its  dues. 

It  is  farther  stated  in  the  special  finding  that  on  all  shipments 
from  St.  Louis  to  New  York  by  the  railroad  companies  over 
which  the  Meir  cotton  was  carried,  the  defendant  paid  the 
transfer  charges  from  St.  Louis  to  East  St.  Louis,  and  the  Erie 
Eailway  paid  the  lighterage  at  Jersey  City,  whether  the  goods 
were  to  go  to  New  York  proper,  or  were  foreign  bound.  These 
transfer  and  lighterage  charges  were  included  in  the  through 
rate  named  by  the  defendant.  On  shipments  by  that  route 
from  New  York  to  St.  Louis  the  defendant  collected  the 
freight-money  from  consignees,  and,  retaining  its  proportion, 
accounted  for  the  residue  to  the  next  road  in  the  line,  which 
in  like  manner  deducted  its  share  and  accounted  in  the  same 
way  to  the  next,  and  so  on  to  the  beginning  of  the  line.  On 
shipments  from  St.  Louis  to  New  York  city  proper  the  Erie 
Eailway  collected  the  freights  from  the  consignees,  and  in  like 
manner  settled  with  the  next  preceding  carrier,  and  so  on,  in 
the  inverse  order  of  the  transportation,  to  the  first  carrier. 
These  settlements  between  the  roads  were  made  periodically 
upon  accountings  between  them.  Upon  shipments  to  foreign 
ports  the  dispatch  company  collected  from  the  ocean  steamer 
the  full  amount  of  the  inland  freight,  and  paid  the  same  to  the 
Erie  Eailway  Company,  which  settled  with  the  preceding  car- 
riers. 

The  general  question  presented  by  this  case,  as  will  have 
been  observed,  relates  to  the  liability  of  the  defendant  in  er- 
ror, the  St.  Louis,  Vandalia,  Terre  Haute  and  Indianapolis 
Eailroad  Company,  for  the  value  of  certain  cotton,  part  of  ship- 
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ments  made  in  January  and  February,  1873,  at  St.  Louis  for 
Liverpool,  and  which  having  passed  over  defendant's  road, 
thence  over  the  lines  of  other  railroad  companies,  was  destroyed 
by  an  accidental  fire  in  Jersey  Citj',  while  in  the  custody  of 
the  Erie  Railway  Company  for  delivery  to  an  ocean  steamer 
for  further  transpoi'tation. 

The  positions  taken  on  behalf  of  the  plaintiff  in  error  are,  in 
substance,  these : 

That  the  original  contracts  of  transportation  between  Meir 
&  Co.  and  the  dispatch  company  were  in  parol,  became  com- 
plete when  the  parol  agreements  were  made,  and,  consequent- 
ly, for  the  ascertainment  of  the  rights  of  the  parties  reference 
cannot  be  made  to  bills  of  lading  subsequently  issued ;  that  in 
no  event  can  Meir  &  Co.  be  held  bound  by  the  special  condi- 
tions in  the  bills  of  lading,  whereby  not  only  the  dispatch  com- 
pany and  its  "  connections "  were  relieved  from  liability  for 
loss  of  the  cotton  by  fire,  but  all  legal  responsibility  was  lim- 
ited to  that  company  in  whose  actual  custody  it  was  when  a 
loss  occurred ;  that  the  defendant,  with  the  other  companies 
over  whose  roads  the  cotton  passed,  jointly  formed  a  continu- 
ous and  connected  line,  and  constituted  a  partnership  of  com- 
mon carriers  for  the  route  between  St.  Louis  and  Jersey  City ; 
that  the  dispatch  company,  by  virtue  of  its  relations  with  the 
railroad  companies,  including  the  defendant,  was  the  agent  of 
that  partnership  of  carriers,  and  of  each  constituent  member 
thereof,  in  all  contracts  by  it  made  for  the  transportation  of 
freight  over  their  line,  and  that  the  delivery  to  it  of  the  cotton 
was,  in  law,  a  delivery  to  that  line  of  carriers  and  to  each 
company  of  which  it  was  composed  ;  that  consequently  the  de- 
fendant was  liable  for  the  destruction  of  the  cotton  by  fire 
while  in  the  custody  of  the  Erie  liailway  Company,  one  of  the 
corporations  alleged  to  constitute  the  partnership — such  lia- 
bility to  be  determined  not  by  the  before-mentioned  special 
conditions  contained  in  the  bills  of  lading,  but  by  the  general 
doctrines  which  obtain  at  common  law,  in  reference  to  public 
carriers  not  operating  under  a  special  contract,  limiting  their 
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liability ;  and  lastly,  that  the  cotton  was  held  for  an  unreason- 
able length  of  time  in  Jersey  City  without  delivery  to  the  Oceanic 
Steam  Transportation  Company  for  further  transportation,  in 
consequence  of  which  delay,  it  is  contended,  the  cotton  was 
lost  by  the  fire  mentioned ;  in  other  words,  had  the  cotton, 
after  reaching  Jersey  City,  been  promptly  delivered  to  the 
ocean  steamer,  it  would  not  have  been  within  reach  of  the  fire 
that  destroyed  it.  It  is  not  claimed  that  there  was  negligence 
in  any  other  respect. 

The  first  question  pressed  upon  our  attention  relates  to  the 
bills  of  lading.  It  appears  from  the  special  finding  that  at 
the  time  the  cotton  was  delivered  to  the  dispatch  there  was  an 
understanding  that  bills  of  lading  should  be  given  to  Meir  & 
Co.  The  latter  had  been,  prior  to  1873,  large  shippers  of  cot- 
ton by  that  company,  and  had  received  from  it  numerous 
bills  of  lading.  Whether  they  contained  any  special  conditions 
whatever  is  not  foiind.  Nor  does  it  appear  whether  the  bills 
of  lading  for  the  shipments  of  1873  were  to  contain  special 
conditions  relieving  the  dispatch  and  its  connections  from  the 
duties  and  responsibilities,  or  any  of  them,  annexed  by  law  to 
their  employment,  nor  whether  the  bills  for  those  shipments 
were  similar  to  those  given  in  previous  years.  So  far  as  dis- 
closed by  the  finding,  Meir  &  Co.,  when  receiving  the  bills  in 
question,  were  silent  as  to  their  provisions.  Neither  when  they 
received  the  bills  of  lading  issued  prior  to  1873,  nor  those 
issued  on  the  shipments  in  question,  was  attention  called 
to  their  provisions.  Nothing  was  said  by  the  dispatch  on 
either  occasion  about  special  exemptions  or  exceptions  for  the 
benefit  of  the  carriers.  In  fact,  Meir  &  Co.,  although  hav- 
ing abundant  opportunity  to  do  so,  never  read  any  of 
the  dispatch's  bills  of  lading  further  than  to  see  that  they 
correctly  described  the  cotton  and  accurately  stated  the 
rate,  designation,  and  names  of  consignors  and  consignees. 
They  were  not  aware  until  after  the  loss  complaineid  of  that 
the  bills  of  lading  contained  the  special  provisions  under  ex- 
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amination  ;  and  it  is  expressly  stated  in  the  special  finding  that 
they' never  "assented  to  said  special  provisions." 

If  the  hill  of  lading  constituted,  as  the  Circuit  Court  held 
that  it  did,  the  contract  of  transportation  with  the  owners  of 
the  cotton,  and  if  the  defendant  is  to  be  regarded  as  one  of  the 
"  connections  "  of  the  dispatch  company,  then  manifestly  the 
law  would  be  for  the  defendant ;  for  the  bills  of  lading  express- 
ly limit  responsibility  for  loss  or  damage  to  that  carrier  in 
whose  actual  custody  the  cotton  might  he  when  lost  or  de- 
stroyed. But,  as  we  have  seen,  plaintifi'  contends  that  Meir  & 
Co.  were  not  bound  by  those  special  conditions,  for  the  reason 
that  the  bills  of  lading  were  not  delivered  until  after  the  cot- 
ton was  surrendered  to  the  dispatch  company  for  transporta- 
tion, and  because,  also,  it  is  expressly  stated  in  the  finding  that 
they  never  assented  to  those  special  provisions.  Plaintiff  in- 
sists that  it  is  the  settled  doctrine  of  this  court,  as  announced  in 
New  Jersey  Steam  Fav.  Co.  v.  Merchants'  Bank,  6  How.,  383  ; 
Eailroad  Co.  v.  Manufacturing  Co.,  16  Wall.,  328;  York  Co. 
V.  Central  R.  R.,  3  Wall.,  113,  and  in  other  cases,  that  a  com- 
mon carrier  cannot  resort  to  implication  or  inference  founded 
on  doubtful  and  conflicting  evidence,  or  on  the  silence  of  the 
shipper  when  receiving  either  a  bill  of  lading  or  a  notice  with 
special  conditions  annexed ;  that  the  carrier,  in  order  to  ob- 
tain exemption  from  any  of  the  duties  imposed  upon  it  by  law, 
must  show  an  express  stipulation,  in  parol  or  in  writing,  upon 
the  part  of  the  shipper,  assenting  to  such  .exemption  ;  and  that 
in  the  nature  of  things  Meir  &  Co.  cannot  be  held  to  have 
expressly  stipulated  for  exemptions  to  which  the  court  finds 
they  never  assented. 

To  this  it  is  replied  that  Meir  &  Co.  expressly  stipulated  for 
bills  of  lading  to  be  given  them,  had  abundant  opportunity 
to  examine  all  the  provisions  of  those  subsequently  delivered, 
and  did  in  fact  read  some  portion  of  each  one ;  that  their  fail- 
ure to  read  all  the  provisions  was  their  own  fault;  and  since 
the  bill  of  lading  contains  an  express  notice  that  "  in  accept- 
ing this  bill  of  lading  the  shipper  or  other  agent  of  the  owner 
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of  the  property  carried  expressly  accepts  and  agrees  to  all  its 
stipulations,  exceptions,  and  conditions,"  the  law  will  not  now 
permit  Meir  &  Co.  to  plead  their  own  negligence,  or  to  say  that 
its  provisions  were  not  binding  upon  them. 

Whether  the  one  or  the  other  of  these  positions  is  correct  it 
is  not  necessary  to  determine,  since  there  are  other  controlling 
questions,  touching  which  there  is  entire  unanimity'  in  the 
court,  and  upon  the  determination  of  which  our  decision  may 
rest. 

Waiving,  therefore,  any  expression  of  opinion  as  to  whether, 
upon  the  findings  in  this  case,  the  bills  of  lading  expressed  the 
contract  between  Meir  &  Co.  and  the  dispatch  company,  or  as 
to  whether  the  railroad  company  can  take  shelter  under  the 
special  provisions  to  which  reference  has  been  made,  and  as- 
suming, for  the  purposes  of  our  decision,  (as  plaintiff  in  error 
insists  we  must  do,)  that  the  defendant  cannot  claim  the  bene- 
fit of  those  provisions,  we  proceed  to  an  examination  of  other 
grounds  upon  which  it  is  sought  to  hold  defendant  liable  for 
the  value  of  the  cotton  burned  in  Jersey  City. 

The  main  proposition  advanced  upon  this  branch  of  the  case, 
by  plaintifi:"'s  counsel,  is  that  in  these  transactions  the  Erie  and 
Pacific  Dispatch  was  the  agent  of  the  defendant  and  of  the 
other  railroad  companies  over  whose  lines  the  cotton  was  car- 
ried. If  by  this  is  meant  that  the  dispatch  was  an  agent  of  the 
defendant,  with  general  authority  to  bind  the  latter  by  con- 
tracts for  transportation,  it  is  sutficient  to  say  that  there  is  no 
justification  in  the  findings  for  any  such  position.  It  nowhere 
appears  that  the  dispatch  assumed  to  have,  or  that  the  defend- 
ant recognized  it  as  having,  any  such  unlimited  authority. 
The  dispatch  company  and  the  defendant  had,  it  is  true,  cer- 
tain business  relations,  but  those  relations  did  not  necessarily 
involve  an  agency  upon  the  part  of  the  former  for  the  latter  in 
the  making  of  contracts  for  transportation.  The  agreement 
between  those  companies  only  bound  the  railroad  company  to 
"I'eceive,  load  and  unload,  deliver  and  way-bill"  such  freight 
as  was  sent  to  it  by  the  dispatch,  and  at  the  rates  established, 
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not  by  the  latter,  but  by  the  defendant  and  other  railroad  com- 
panies. The  dispatch  could  not  itself  make  a  contract  or  fix 
an}'  rate  for  the  carriage  of  goods  over  defendant's  road,  ex- 
cept as  authorized  by  defendant.  It  is  expressly  so  stated  in 
the  special  finding.  So  far  from  the  dispatch  company  being 
authorized  to  impose  upon  defendant  obligations  for  the  safe 
carriage  of  goods  over  the  lines  of  other  carriers,  the  agree- 
ment of  defendant  with  that  company  was,  while  assuming  all 
the  risks  of  common  carriers,  "  to  pay  all  damages  to  or  loss 
of  property  while  on  their  line  of  road  or  in  their  possession." 
The  contract  obligation  of  the  defendant  to  receive  and  trans- 
port the  freight  of  the  dispatch  company,  at  the  established 
rates,  did  not  impose  upon  the  former  an  obligation  to  carry 
beyond  its  terminus,  or  subject  it  to  liability  for  the  negli- 
gence of  other  carriers.  Whether  the  defendant  should  un- 
dertake for  the  safe  transportation  of  goods  beyond  its  own 
line  was  not  a  matter  left  in  any  degree  for  the  determina- 
tion of  the  dispatch  company,  and  was  not  within  any  author- 
ity it  had. 

So  that  the  liability  of  defendant  for  the  safe  carriage  of  the 
cotton,  after  its  delivery  to  the  next  succeeding  carrier  on  the 
prescribed  route  to  New  York,  must  depend  upon  the  inquiry 
whether  defendant,  in  any  form,  assumed,  or  held  itself  out 
to  the  public  as  assuming,  any  such  responsibility.  The  legal 
proposition  involved  in  this  inquiry  was  considered  by  this 
court  in  the  case,  already  referred  to,  of  Railroad  Co.  v.  Man- 
ufacturing Co.  Speaking  by  Mr.  Justice  Davis,  we  there  gave 
our  sanction  to  the  rule,  adopted  in  most  of  the  courts  of  this 
country,  that  the  carrier,  in  the  absence  of  a  special  contract, 
express  or  implied,  for  the  safe  transportation  of  goods  to  their 
known  destination,  is  only  bound  to  carry  safely  to  the  end  of 
its  line,  and  there  deliver  to  the  next  carrier  in  the  route. 
This  principle  was  subsequently  recognized  in  Railroad  Co.  v. 
Pratt,  22  Wall.,  129,  although  in  that  case  the  way-bill  or  re- 
cdpt  of  the  carrier  was  held  to  import  an  undertaking  fol*  the 
safe  carriage  of  the  goods  as  well  over  its  own  line  as  over 
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the  lines  of  other  carriers.  Was  there,  we  then  inquire,  in 
the  present  case  a  special  contract  or  undertaking  by  the  de- 
fendant to  carry  beyond  its  route  ?  A  careful  consideration 
of  the  facts  set  out  in  the  finding  satisfies  us  that  there  was 
no  such  contract  or  undertaking.  The  defendant  received  the 
cotton  without  executing  bills  of  lading  therefor.  It  had 
never  given  bills  of  lading  for  goods  shipped  by  the  Erie  and 
Pacific  Dispatch.  Its  custom  was  to  make  a  way-bill  only  over 
its  own  road.  That  course  was  pursued  in  tViis  case,  and  de- 
fendant only  collected  and  received  pay  for  carrying  to  In- 
dianapolis; It  is  true  the  way-bills,  upon  their  face,  indicated 
that  the  cotton  was  consigned  to  C.  G.  Meir  &  Co.,  London. 
But  that  circumstance  is  not  of  itself  controlling  or  conclu- 
sive. The  reference  in  the  way-bill  to  the  consignees  was  mere 
description  to  show  the  ultimate  destination  of  the  cotton.  ■ 
Each  way-bill  executed  by  defendant  purported  to  be  nothing 
more  than  a  "  manifest  of  freight  from  St.  Louis  to  Indianapo- 
lis," and  fails  to  show  an  undertaking  by  defendant  to  transport 
beyond  the  latter  city. 

Nor,  in  our  judgment,  can  a  special  undertaking  to  carry 
beyond  its  terminus  be  implied,  against  defendant,  from  the 
arrangement,  already  referred  to,  between  the  dispatch  com- 
pany and  sundry  railroad  companies  whose  lines  terminated 
at  New  York,  whereby  the  latter  separately  agreed  to  carry 
all  goods  for  the  transportation  of  which  the  former  should 
contract  at  the  established  tariff  rates,  or  at  any  special  rates 
furnished  by  the  railroad  companies. 

Such  an  arrangement  did  not,  in  our  opinion,  involve  joint 
liability  upon  the  part  of  the  railroad  companies,  or  make  them 
partners  either  inter  sese  or  as  to  third  persons.  Each  com- 
pany bore  the  general  expenses  of  its  own  route  and  of  all 
transportation  over  it.  The  division,  upon  the  basis  merely  of 
distance,  of  the  aggregate  pay  for  the  entire  route  covered 
by  the  roads  of  these  companies  gave  each  one  no  greater 
amount  than,  perhaps,  it  would  have  earned  had  the  dispatch 
contracted  with  each  separately  for  the  transportation  of  the 
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cotton.  The  arrangement  in  question  was  one  simply  of  con- 
venience both  for  the  shipper  and  carrier.  Under  it  Meir  & 
Co.  were  enabled  to  contract,  at  St.  Louis,  for  a  through  rate 
for  the  transportation  of  the  cotton  by  the  dispatch  company. 
The  latter,  in  order  to  meet  its  obligations  to  the  owners  of 
the  cotton,  used  the  road  of  defendant,  receiving  from  the 
latter  nothing  more  than  its  way-bill  to  Indianapolis,  which 
showed  upon  its  face  the  proportion  of  the  aggregate  pay  to 
which  the  defendant  would  be  entitled.  The  defendant  re- 
ceived compensation  only  for  transportation  over  its  road,  and 
settled  separately  with  the  dispatch.  It  undertook,  and  was 
only  bound,  to  transport  over  its  own  line  and  deliver  to  the 
succeeding  carrier.  That  duty  was  discharged,  and  the  loss 
occurred  while  the  cotton  was  held  by  another  carrier.  The 
mere  fact  that  it  joined  with  other  companies  in  establishing 
a  through  rate  from  St.  Louis  to  New  York,  to  be  divided  be- 
tween themselves,  upon  the  basis  not  of  expenses  incurred, 
or  investment  made,  but  of  distance  simply,  although  compe- 
tent as  evidence,  does  not  of  itself  imply  an  undertaking  to 
transport  beyond  its  line,  or  to  become  bound  for  any  default 
or  negligence  of  other  carriers. 

In  view  of  the  conclusion  thus  indicated,  it  is  unnecessary 
to  determine  the  rights  of  the  plaintiff  in  error  as  against  the 
dispatch,  or  to  inquire  whether  the  detention  of  the  cotton  in 
Jersej'  City,  Under  the  circumstances  disclosed  in  the  record, 
was  negligence  upon  the  part  either  of  the  dispatch  or  of  the 
Erie  Railway  Company,  or  of  both.  Nor  need  we  inquire 
whether  the  destruction  of  the  cotton  by  an  accidental  fire 
was,  in  a  legal  sense,  the  result  of  its  detention  in  Jersey 
City  for  an  unreasonable  length  of  time  without  delivery  to 
the  ocean  steamer.  Those  questions  are  not  material  upon 
the  present  issues. 

Upon  the  whole  case  the  law  is  for  the  defendant,  and  the 
judgment  is  affirmed. 

Affirmed. 
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The  Flagstaff  Silver  Mining  Co.  of  Utah  (limited)  and 
Andrew  G.  Hunter  v.  George  Cullins. 

November  31,  1881. 

Under  section  1221  of  the  Compiled  Laws  of  Utah,  giving  a  lien  shnilar  to 
a  mechanic's  lien  to  anj'  person  who  shall  perform  any  work  or  labor 
npon  a  mine,  a  person  who  was  employed  to  direct  the  work  in  the 
mine,  acting  somewhat  as  foreman  and  overseer  of  the  hands,  falls 
within  the  contemplation  of  the  statute  and  is  entitled  to  the  lien. 

Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

Walter  H.  Smith,  for  plaiutifts  in  error. 

Shellabarger  ^  Wilson,  for  defendant  in  error. 

Woods,  J.— George  Cullins,  the  defendant  in  error,  brought 
suit  against  the  Flagstaff  Silver  Mining  Company  of  Utah,  the 
plaintiff  in  error,  in  the  District  Court  of  the  Third  Judicial 
District  of  the  Territor}^  of  Utah,  to  recover  wages  which  he 
claimed  to  be  due  him  from  the  defendant  in  error  for  services 
rendered  it,  and  to  subject  its  property  to  a  lien  therefor  in  his 
favor,  which  he  claimed  attached  by  virtue  of  the  statute  of 
the  Territory.     The  statute  declared  as  follows : 

"  Any  person  or  persons  who  shall  perform  any  work  or 
labor  upon  any  mine,  or  furnish  any  materials  therefor,  in  pur- 
suance of  any  contract  made  with  the  owner  or  owners  of  such 
mine  or  of  any  interest  therein,  shall  be  entitled  to  a  miner's 
lien  for  the  payment  thereof  upon  all  the  interest,  right,  and 
property  in  such  mine  by  the  person  or  persons  contracting  for 
such  labor  or  materials  at  the  time  of  making  such  contract. 
Said  lien  may  be  enforced  in  the  same  manner  and  with  the 
same  effect  as  a  mechanic's  lien,  as  provided  by  the  laws  of 
Utah."     (Compiled  Laws  of  Utah,  sec.  1221.) 

The  answer  of  the  mining  company  denied  that  anything 
save  a  small  balance  was  due  the  plaintiff,  and  denied  that 
the  statute  of  the  Territory  gave  him  a  lien  on  its  property  for 
the  sum  due  him. 
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The  case  was  submitted  to  the  District  Court  upon  the  issues 
of  fact  as  well  as  of  law^. 

The  court  found  that  the  defendant  below  was  a  corporation 
organized  under  the  laws  of  Great  Britain,  and  at  the  time 
the  services  of  the  plaintiff  below  were  rendered  was  the  owner 
of  and  engaged  in  working  a  mine  called  the  Flagstaft'mine, 
situate  in  Salt  Lake  county,  in  the  Territory  of  Utah,  and  that 
one  J.  N.  H.  Patrick  was  its  general  agent  and  the  manager 
of  its  mining  and  smelting  business  in  America. 

The  court  further  found  "  that  on  or  abont  the  14th  day  of 
December,  1873,  the  said  company,  by  said  J.  N.  H.  Patrick, 
its  agent,  for  that  purpose  duly  authorized,  employed  the  plain- 
tiff for  an  indefinite  time  thereafter  to  direct  the  loork  in  its 
said  mine,  and  with  authority  to  employ  and  discharge  miners 
and  procure  and  purchase  supplies  for  working  said  mine,  and 
that  it  was  the  duty  of  the  plaintiff,  by  virtue  of  said  employ- 
ment, to  plan,  oversee,  and  direct  the  work  in  said  mine,  di- 
rect the  shipping  of  ore,  and  generally  to  control  and  direct 
the  actual  working  and  development  of  the  mine;  that  the 
plaintiff,  while  in  the  employment  of  said  company,  performed 
said  duties,  and  in  the  performance  thereof  .did  some  manual 
labor." 

The  court  also  found  that  at  the  commencement  of  the 
suit  there  was  due  the  plaintiff  from  the  mining  company,  for 
wages  earned  by  him  under  said  employment,  the  sum  of 
$1,530,  for  which  sum  the  court  gave  judgment,  and  declared 
it  to  be  a  lien  upon  the  mining  company's  mine. 

From  this  judgment  an  appeal  was  taken  to  the  Supreme 
Court  of  the  Territory',  by  which  it  was  affirmed. 

This  writ  of  error  is  prosecuted  to  reverse  the  judgment  of 
the  Supreme  Court. 

The  plaintiff"  in  error  alleges  that  the  District  Court  of  the 
Territory  erred  in  declaring  the  judgment  in  favor  of  the  de- 
fendant in  error  to  be  a  lien  on  its  mine,  and  that  the  Supreme 
Court  of  the  Territory  erred  in  affirming  that  decision.  The 
precise, question  presented  by  the  writ  of  error  is  whether  the 
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services  found  by  the  District  Court  to  have  been  performed 
by  the  defendant  in  error,  for  the  mining  company,  were  sucli 
"\A'ork  and  labor"  as,  under  the  statute  of  the  Territorj',  enti- 
tled him  to  a  hen  therefbr  upon  the  mine. 

Statutes  giving  hens  to  laborers  and  mechanics  for  their 
work  and  labor  are  to  be  liberally  construed.  (Davis  v.  Al- 
vord,  94  U.  8.,  545.)  The  finding  of  the  District  Court  makes 
clear  the  character  of  the  services  rendered  by  defendant  in 
error.  He  was  not  the  general  agent  of  the  mining  business 
of  the  plaintift'  in  error.  That  office  was  filled  by  Paitrick.  He 
wa.s  not  a  contractor.  The  services  rendered  by  him  were  not 
of  a  professional  character,  such  as  those  of  a  mining  engineer. 
He  was  the  overseer  and  foreman  of  the  body  of  miners  who 
performed  the  manual  labor  upon  the  mine.  He  planned 
and  personally  superintended  and  directed  the  work  with  a 
view  to  develop  the  mine  and  make  it  a  successful  venture. 
He  appears  from  the  findings  to  have  performed  duties  similar 
to  those  required  of  the  foreman  of  a  gang  of  track  hands 
upon  a  railroad,  or  a  force  of  mechanics  engaged  in  building 
a  house.  Such  duties  are  very  difterent  from  those  which  be- 
long to  the  general  superintendent  of  a  railroad,  or  the  con- 
tractor for  erecting  a  house.  Their  performance  may  well  be 
called  work  and  labor-,  they  require  the  personal  attention  and 
supervision  of  the  foreman,  and  occasionally,  in  an  emergencj', 
or  for  an  example,  it  beeonaes  necessary  for  him  to  assist  with 
bis  own  hands.  Such  duties  cannot  be  performed  without 
much  physical  exertion,  which,  while  not  so  severe  as  that  de- 
manded of  the  workmen  under  the  control  of  the  foreman,  is 
nevertheless  as  really  work  and  labor.  Bodily  toil  as  Avell  as 
some  skill  and  knowledge  in  directing  the  work  is  required 
for  their  successful  performance.  We  think  that  the  discharge 
of  such  duties  may  well  be  called  work  and  labor,  and  that 
the  District  Court  rightfully  declared  the  person  who  per- 
formed them  entitled  to  a  lien  under  the  law  of  the  Territory. 
We  have  examined  all  the  cases  cited  by  the  plaintiff  in 
error.    None  of  them  seem  to  be  inconsistent  with  the  views 


1881.]  Mining  Co.  v.  Citllins.  173 

Opinion  of  the  court. 

we  have  expressed.  They  decide  that  and  an  architect  and 
superintendent  of  a  building ;  that  a  pei'son  employed  to  cook 
for  men  engaged  in  constructing  a  reservoir;  that  a  contractor 
for  the  building  of  a  railroad,  or  the  erection  of  a  house  ;  that 
an  agent  employed  to  disburse  money  and  pay  oft'  the  hands 
who  are  building  a  house ;  that  the  assistant  chief  engineer  of 
a  railroad  company,  are  not,  under  laws  similar  to  the  statute 
of  Utah,  entitled  to  a  lien  for  their  services.  (Fousher  v.  Grigsby , 
12  Ky.,  (Bush,)  75;  McCormack  v.  Los  Angelos  Water  Co., 
40  Cal.,  185;  Aiken  v.  Watson,  24  N.  T.,  482;  Blakey  v. 
Blakey,  27  Mo.,  39 ;  Caldwell  v.  Bower,  17  Mo.,  564 ;  Brock- 
way  V.  Innes,  39  Mich.,  47  ;  Peck  v.  Miller,  Id.,  594.) 

The  case  which  comes  nearer  supporting  the  contention  of 
j)laintift'  in  error  than  any  other  cited  by  him  is  Smallhouse  v. 
The  Kentucky,  &c.,  Co,,  2  Mont.,  443.  But  in  that  case  the 
court  says  that "  from  the  nature  of  the  plaintiff's  employment, 
as  averred  by  himself,  it  does  not  appear  that  he  was  an  archi- 
tect or  laborer,  or  that  he  labored  directly  in  the  construction  of 
the  buildings,  but  rather  that  he  was  employed  by  the  corpo- 
ration at  a  fixed  salary  to  manage  and  superintend  its  affairs 
at  the  place  named."  This  case  is  fairly  distinguishable  from 
the  one  now  under  consideration,  but,  even  if  it  fully  supported 
the  contention  of  the  plaintiff  in  error,  is  entitled  to  no  more 
weight  than  the  decision  of  the  Supreme  Court  of  Utah  in  the 
present  case. 

Views  similar  to  those  we  have  expressed  were  declared  by 
Williams,  Ch.  J.,  in  Willamette  Falls  Co.  v.  Kemic,  1  Oregon, 
169,  and  by  the  Supreme  Court  of  Nevada  in  Capon  v.  Strout, 
llNev.,  309. 

It  is  somewhat  difficult  to  draw  the  line  between  that  kind 
of  work  and  labor  which  is  entitled  to  a  lien  and  what  is  mere 
professional  or  supervisory  employment,oot  fairly  to  be  included 
in  those  terms.  Some  courts  have  held,  under  laws  similar  to 
those  of  the  Territory  of  Utah,  that  an  architect  who  furnishes 
plans  and  superintends  the  erection  of  a  building  aicquires  a  lien 
thereon,  as  for  work  and  labor.     (Stryker  v.  Cassidy,  76  N.  T., 
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50 ;  Mutual  Benefit  Life  Ins.  Co.  v.  Eowand,  26  N.  J.  Eq., 
389 ;  Jones  v.  Shawhan,  4  W.  &  S.,  (Penn.,)  257 ;  Bank  of  Penn- 
sylvania V.  Gries,  35  Penn.  St.,  423;  Knight  v.  Morris,  13 
Minn.,  473.) 

It  is  not  necessary  in  this  case  to  go  so  far  as  these  decisions 
would  warrant.  But  we  are  clearly  of  opinion  that  upon  the 
tacts  found  by  the  District  Court  the  defendant  in  error,  under 
the  statute  of  Utah,  was  entitled  to  a  hen  upon  the  mine  to 
which  his  services  were  appHed.  The  judgment  of  the  Su- 
preme Court  of  Utah  must  therefore  be  affirmed. 

Affirmed. 


Elisha  T.  Lorinq  v.  Helen  L.  Feue,  executrix  oe  Wil- 
liam B.  Erbe,  deceased. 

Wovemtier  21, 3881.  ■ 

1.  Inasmuch  as  the  validity  of  an  order  setting  aside  a  nonsuit  was  not 

lor  the  jury  to  decide,  a  refusal  to  instruct  them  that  such  order  was 
invalid  is  not  error. 

2.  As  no  bill  of  exceptions  was  taken  to  the  action  of  tlie  conrt  setting 

aside  a  nonsuit,  this  court  cannot  consider  the  validity  of  snoh  an 
order. 

3.  Where  a  party  sells  stock  of  cei-tain  coi'porations  and  remits  the  pro- 

ceeds to  another  who  is  treasniei'  of  tlie  corporations,  and  wlio  out  of 
it  buys  land  for  the  corporations,  the  latter  receives  it  in  his  capacity 
of  treasurer,  and  not  as  a  private  transaction. 

4.  Wliere  money  which  is  due  for  subsciiptions  to  stock  is  sent  to  the 

treasurer  of  the  corporation,  who  does  not  issue  tlie  stocky  tlie  remedy 
is  against  the  corporation  to  compel  tlie  issue  of  the  stock,  and  not 
against  the  treasurer  personally  to  recover  the  money. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 

C.  I.  Walker,  E.  W.  Meddaugh,  and  George  F.  Edmunds,  for 
plaintifl:'  in  error. 

Samuel  T.  Douglass  and  John  H.  Bissell,  for  defendant  in 
error. 
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Miller,  J. — This  is  a  writ  of  error  to  the  Circuit  Court  for 
the  Eastern  District  of  Michigan. 

The  declaration  contained  the  common  counts  and  nothing 
else,  and  the  plea  was  the  general  issue.  A  jury  was  sworn  to 
try  this  issue,  and  after  evidence  oft'ered  by  plaintifi'below,Frue, 
he  elected  to  take  a  nonsuit,  whereupon  the  following  order  was 
made,  June  11,  1874  : 

"It  is  therefore  ordered  judgment  of  nonsuit,  ai)d  that  the 
defendant  recover  of  the  said  plaintiff  his  costs  of  this  suit  to 
be  taxed,  and  leave  is  granted  to  said  plaintiff  to  move  to  set 
aside  this  judgment." 

October  31,  1876,  the  court  made  an  order  setting  aside  this 
nonsuit  in  the  following  terms : 

"  The  motion  to  set  aside  the  nonsuit  heretofore  entered  in 
this  cause  again  coming  on  to  be  heard,  the  same  having  been 
heard  in  part  on  the  thirtieth  day  of  October  instant,  the  argu- 
ments of  counsel  for  the  respective  parties  are  concluded  and 
the  matter  submitted,  and  the  same  having  been  duly  consid- 
ered by  the  court,  it  is  now  ordered  that  said  nonsuit  be,  and 
the  same  is  hereby,  set  aside,  with  leave  to  put  the  case  on 
the  docket  for  trial  at  the  next  ensuing  November  term  of  this 
court." 

And  on  the  26th  of  December  thereafter  there  appears  an 
entry  of  an  order  overruling  a  motion,  after  argument  of  coun- 
sel on  both  sides,  to  set  aside  the  order  last  cited.  After  this  the 
case  went  to  trial,  and  on  the  trial  the  defendant  again  sought 
by  way  of  prayers  for  instruction  to  raise  the  question  of  the 
validity  of  the  order  setting  aside  the  nonsuit. 

The  same  point  is  much  urged  here  on  an  assignment  of  the 
action  of  the  court  in  that  respect  as  error. 

It  is  quite  obvious  that  no  such  question  could  be  submitted 
to  the  jury,  and  that  any  prayer  for  instruction  to  them  on  that 
subject  was  properly  overruled. 

Whether  the  court  had  the  power  to  set  aside  this  nonsuit 
more  than  two  years  after  the  judgment  is  a  very  interesting 
question,  and  would  depend  somewhat  on  facts  that  are  not 
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before  us  in  this  record.  Although  counsel  was  present  at  the 
argument  of  the  motion,  no  bill  of  exceptions  was  taken  so  as 
to  bring  before  this  court  the  grounds  of  the  motion  or  the 
facts  on  which  it  is  supported  ;  and  though  the  same  counsel 
were  present  at  the  argument  of  the  motion  to  set  aside  the 
order  granting  a  new  trial,  and  setting  aside  the  nonsuit,  no 
exception  was  then  taken  to  the  action  of  the  court. 

It  is  a  principle  equally  well  settled  in  law  and  necessary  in 
the  administration  of  justice  that,  in  cases  heard  in  an  appel- 
late court  on  writ  of  error,  only  such  errors  as  are  plainly  made 
to  appear  can  be  grounds  of  reversal,  and  that  every  presump- 
tion consistent  with  the  record  of  the  case  is  to  be  made  in 
favor  of  the  action  of  the  inferior  court. 

It  is  not  inconsistent  with  anything  iti  this  record  that  the 
motion  to  set  aside  the  nonsuit  was  made  at  the  same  term  in 
which  the  nonsuit  was  granted,  and  continued  by  regular  orders 
from  term  to  term  until  it  was  decided..  In  such  case  there 
could  be  no  question  of  the  power  of  the  court  to  make  the 
order.  So  it  may  have  been  stipulated  between  the  parties 
that  the  case  should  remain  in  court  until  the  decision  of  the 
chancery  case,  which  is  found  in  the  record,  between  the  same 
parties,  and  then  come  up  on  the  motion  to  set  aside  the  non- 
suit. This  also  would  have  given  the  court  the  right  to  set  it 
aside. 

As  the  plaintiff  in  error  was  present  by  counsel  when  the 
objectionably  order  was  made,  and  also  on  the  hearing  of  the 
motion  to  set  it  aside  made  afterwards,  and  has  taken  no  bill 
of  exceptions  to  negative  the  presumptions  we  have  mentioned, 
as  \^ell  as  others  which  might  be  suggested,  we  must  presume 
that  the  action  of  the  court  in  the  premises  was  in  accordance 
with  law.  The  assignments  of  error  based  on  the  order  of  the 
court  to  set  aside  the  nonsuit  are  not  well  taken. 

On  the  trial  before  the  jury  a  very  full  bill  of  exceptions 
was  signed,  which  professes  to  embody  all  the  evidence  sub- 
mitted, and  the  errors  assigned  relate  to  the  charge  of  the 
court  to  the  jury  and  to  prayers  for  instructions  by  counsel  for 
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plaintiff  in  error,  against  whom  a  verdict  was  rendered,  wliich 
were  refused. 

The  defendant  iatroduced  no  evidence.  The  plaintiff  and 
his  agent  (Palmer)  were  the  witnesses  on  his  behalf,  and  their 
testimony,  with  some  letters  and  correspondence  introduced 
by  them.,  constLtute  the  evidence. 

It  appears  from  this  that  the  transactions  on  which  plain- 
tift''s  claim  is  founded  originated  in  the  purchase  of  mineral 
lands  in  Michigan,  the  organization  of  two  joint-stock  com- 
panies as  owners  of  these  lands,  and  speculations  in  the  sale 
of  the  shares  of  th^se  corporations. 

Fi'ue,  the  plaintiff  below,  resided  in  Michigan,  and  having 
been  engaged  in  mining  there  was  supposed  to  be  skilled  in 
the  discovery  of  the  mineral  of  that  region. 

He  and  Palmer  and  Loring,  who  lived  in  Boston,  and  one 
or  two  other  persons;,  after  some  preliminary  negotiations,  de- 
termined to  purchase  two  or  more  pieces  of  this  land,  which 
they  supposed  to  have  the  mineral  in  it,  and  to  organize  two 
or  more  corporations.  They  accordingly  made  the  purchase 
of  the  land  and  organized  two  corporations,  the  one  called  the 
Ossipee  and  the  other  the  Kearsarge.  The  usual  process  of  a 
large  capital  stock  divided  into  a  great  man}'  shares  was  re- 
sorted to,  and  then  the  sale  of  these  shares  was  in  order. 

Of  these  corporations  Loring  was  president,  treasurer,  and 
active  managing  agent  in  Boston,  and  the  testimony  tends  to 
prove  that  he  received  from  Frue  about  $114,000  in  some  con- 
nection with  the  business  of  these  companies. 

The  controversy  turns  upon  the  question  whether  Loring  re- 
ceived this  money  as  treasurer  of  the  corporation,  and  as  Frue's 
share  of  the  money  necessary  to  buy  and  pay  for  the  lands,  or 
as  money  sent  to  him  for  the  purchase  of  stock  in  the  com- 
panies, for  a  failure  to  deliver  which  he  would  be  liable  to 
Frue  for  money  had  and  received  to  his  use. 

The  first  item  going  to  make  up  this  sum  of  $114,000,  to 
which  attention  is  called,  is  one  of  $73,000.     Mr.  Frue  in  his 
testimony  states  that  it  was  determined  by  the  original  promo- 
12  v3 
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ters  of  the  venture  to  sell  a  large  amount  of  the  stock  of  the 
two  companies ;  that  he  accordingly  sold  two  thousand  shares 
of  the  Ossipee  at  $11.50  per  share,  amounting  to  $23,000,  and 
tive  thousand  shares  of  the  Kearsarge  at  $10  per  share,  mak- 
ing $50,000,  and  that  he  forwarded  the  money  so  received  to 
Mr.  Loring.  Before  the  jury  he  claimed  to  recover  $9,276  of 
this  sum  on  the  ground  that  of  the  stock  sold  hj  him  so  much 
as  would  amount  to  that  sura  belonged  to  him  personally. 

It  is  not  easy  to  see  by  what  process  of  reasoning  this  result 
is  arrived  at.  But  it  is  clear  that  Loring,  in  forwarding  the 
stock  to  Frne,  which  the  latter  sold  for  $73,000,  was  acting  as 
president  and  treasurer  of  the  association,  whether  it  was  be- 
fore or  after  the  organization  of  the  companies.  Mr.  Frue's 
own  evidence  on  that  subject  is  that  Loring  sent  him  the 
stock  and  he  accounted  with  him  for  it  as  president.  When 
asked  why  he  sent  forward  all  the  money  instead  of  re- 
taining what  he  now  claims  to  have  been  his  individual 
money,  he  said  he  wanted  to  keep  Loring  in  ample  funds. 
Mr.  Palmer  also  testified  that  Loring  was  president,  direc'tor, 
and  financial  manager  of  the  companies,  and  as  such  paid  for 
the  land  purchased  by  them.  He  also  testifies  that  these  lands 
were  conveyed  to  the  corporations  and  paid  for  out  of  the 
funds  placed  in  Loring's  hands. 

We  are  of  opinion  that  plaintift'  himself  makes  out  beyond 
dispute  that  he  received  these  shares  of  stock  from  Loring  as 
president  of  the  associations,  to  be  sold  on  their  account ;  that 
he  did  so  sell  it,  and  remitted  the  money  to  Loring  as  treas- 
urer of  the  two  organizations.  It  is  clear,  therefore,  that 
Mr.  Loring  is  not  liable  personally  for  any  part  of  this 
$73,000,  and  that  if  Frue  has  any  right  to  recover  part  of  it,  it 
is  in  action  against  these  corporations,  and  the  refusal  of  the 
court  to  so  instruct  the  jury  M'as  error. 

The  next  item  for  which  Mr.  Frue  claims  to  recover  is  the 
sum  of  $15,889.32. 

He  says  in  his  testimony  that  this  sum  was  sent  to  Mr.  Lor- 
ing to  pay  for  his  shares  of  the  stock  of  these  two  companies,  at 
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prices  per  share  which  had  been  previously  fixed  by  the  mem- 
bers of  the  corporation,  and  he  insists  that  this  was  a  transac- 
tion between  him  and  Loring,  in  which  Loring,  having  failed 
to  deliver  the  stock,  is  personally  liable  for  the  money  so  re- 
ceived. 

But  it  is  quite  clear-,  both  from  Frue's  testimony  and  that 
of  Palmer,  that  this  sum  was  part  of  the  capital  stock  of  the 
companies,  for  which  Frue  was  liable  to  them,  either  by  the 
original  terms  of  the  organization  or  by  reason  of  assessments 
made  onhim  as  a  stockholder.  That  he  was  entitled  to  his  cer- 
tificates of  shares,  if  he  never  received  them,  is  equally  clear. 
And  if  the  corporation  or  one  of  its  officers  had  otherwise  dis- 
posed of  the  shares,  so  that  they  could  not  be  issued  to  him, 
tlie  corporation  would  be  liable,  and  perhaps  the  officer,  for 
conversion,  in  a  proper  action.  But'  the  money  sent  to  Lor- 
ing in  these  cases  was  sent  to  the  corporations.  It  came  to 
his  hand  properly  as  treasurer,  and  the  obligation  to  issue  and 
deliver  the  certificates  was  the  obligation  of  the  corporation, 
and  hot  of  Loring.  It  is  true  the  court  told  the  jury  if  they  be- 
lieved this  they  must  find  for  the  defendant.  But  this  was  mis- 
leading to  the  jury,  for  while  Mr.  Frue  thought  that  in  sending 
the  money  to  Loring  he  had  a  personal  claim  on  him  for  the 
shares,  and  swore  to  this  belief,  the  facts  to  which  he  testified 
showed  that  he  had  no  such  claim,  and  the  jury  should  have 
been  told  so,  instead  of  being  left  to  act  on  Frue's  sworn  opin- 
ion of  the  legal  result  of  the  transaction. 

The  remaining  item  of  $25,401. 08. is  made  up  of  drafts  sent 
by  Frue,  on  December  31,  1866,  to  Palmer,  his  agent  at  Bos- 
ton, payable  to  his  order,  with  instructions  to  apply  it  on  pur- 
chase of  section  24  and  Penn.  Palmer  testifies  that  he  indorsed 
and  delivered  these  drafts  to  Loring,  and  that  the  money  was 
used  for  other  purposes  by  Palmer  and  Loring,  though  after- 
wards the  same  amount  was  invested  for  Frue  in  Torch  Lake, 
which  was  the  same  as  Penn  and  section  24. 

We  are  not  prepared  to  say  that  the  court  was  in  error  in 
refusing  the  instructions  prayed  by  Loring's  counsel  on  this 
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point,  nor  that  there  was  any  manifest  error  of  law  in  the 
charge  of  the  court  on  that  matter. 

But  we  are  of  opinion  that  the  whole  charge  was  vague  and 
misleading  in  this  matter  as  in  others,^  leaving  on  the  jury  the 
impression  that  the  opinions  of  Frue  and  Palmer,  in  their 
mode  of  looking  at  these  transactions,  were  competent  evi- 
dence, and  in  failing  to  give  due  eflect  to  the  simple  and  un- 
doubted facts  of  the  case.  For  these  reasons  there  was  no  fair 
trial,  and  the  judgment  of  the  Circuit  Court  is  reversed,  with 
directions  to  set  aside  the  verdict  of  the  jury  and  grant  a  new 
trial. 

Reversed. 


The  Mahohey'  Mining  Co.  v.  The  Anglo-Califoknia  Bane, 

(limited.) 

November  21,  1881. 

A  corporation  makes  a  bank  its  treasurer,  and  draws  on  its  lunds  there 
deposited  by  checlfs  signed  by  its  president  and  secretary.  In  course 
of  time  it  overdraws  its  account,. its  charter  allowing-  it.  Subsequently 
its  president  and  directors  are  decided  to  have  been  illegally  elected. 
On  suit  by  the  bank  to  recover  the  overdraft :  Held — 

1.  That  where  checks  had  been  drawn  by  the  president  and  secre- 
tary during  a  long  periodi  without  objection  from  the  corporation, 
the  bank  had  the  right  to  assume  that  such  oflieers  were  authorized 
to  draw  such  checks. 

2.  That  it  had  also  a  right  to  presume,  unless  it  knew  the  contrary, 
that  such  officers  had  authority  to  make  overdraft  checks  also,  and 
that  the  money  so  obtained  was  received  and  used  by  tlie  corporation. 

Eeroe  to.  the  Circuit  Court  of  the.  United  States  for  theDis^ 
trict  of  California. 

J.  HiibLey  Ashton,  for  plaintiff  in  error. 

Theo.  Suiro  and  Shellabarger  <f  Wilson,  for  defendant  in  error. 

Harlan,  J. — The  plaintift'  in  error,  a  mining  corporation,  was 
organized  under  the  laws  of  California  on  the  22d  day  of  Ue- 
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cember,  1873.  From  that  date  until  the  21st  of  June,  1877, 
its  treasurer  was  the  defendant  in  error,  a  banking  corporation 
created  under  the  laws  of  Great  Britain  and  doing  business  in 
the  cit\-  of  San  Francisco.  During  that  period  the  moneys  of 
the  mining  company  were  from  time  to  time  deposited  with 
its  treasurer,  and  were  paid  out  upon  checks  signed  by  the 
president  and  secretary  of  the  company.  lu  addition,  the 
bank  allowed  the  account  of  the  company  to  be  overdrawn 
upon  like  checks.  Such  overdraft,  including  proper  allowance 
for  interest,  amounted,  on  the  21st  of  June,  1877,  to  f  6,319.59. 

On  the  day  last  named,  at  11  o'clock  A.  M.,in  an  action  then 
pending  in  the  District  Court  of  the,  nineteenth  judicial  district 
of  California,  in  and  for  the  city  and  county  of  San  Francisco, 
wherein  certain  stockholders  of  the  mining  company  were  pjiain- 
tifl's,  and  Ignatz  Steinhart,  S.  Heydenfelt,.  P.  N.  Lilienthal, 
Otto  Esche,  F.  N.  Benjamin,  and  the  mining  company  were 
defendants — which  action  had  been  brought  to  remove  those 
persons  from  office  as  directors  of  the  mining  company — a 
decision  was  announced  by  the  court  that  the  election  under 
which  said  persons  acted  as  directors  was  invalid  and  void, 
and  that  they  should  be  ousted  and  removed.  When  that  de- 
cision was  announced,  the  findings  of  fact  by  the  court,  as  well 
as  its  judgment  in  conformity  with  the  decision,  were  reduced 
to  writing  and  dated  of  that  day.  They  were,  however,  not 
filed  with  the  clerk  of  the  State  court  until  June  22, 1877,  upon 
which  day  the  judgment  was  recorded  by  the  clerk. 

In  the  afternoon  of  June  21,  1877,  after  the  announcement 
by  the  judge  of  the  State  court  of  his  decision,  the  individuals 
above  named  met  as  a  board  of  directors  of  the  mining  com- 
pany, when  its  president  informed  them  that  the  account  of  the 
company  with  the  bank,,  its  treasurer,  was  overdrawn  to  the 
amount  of  |6,819.59,  gold  coin  of  the  United  States,  and  that 
the  manager  of  the  bank  requested  either  the  money  or  the 
note  of  the  company.  A  resolution  was  thereupon  adopted 
authorizing  the  president  and  secretary  to  execute,  and  they 
then  did  execute,  in  behalf  of  the  company,  a  note  for  $7,500, 
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payable,  principal  and  interest,  in  coin,  to  cover  as  well  the 
amount  overdrawn  as  other  anticipated  advances.  But  no  such 
advances  were  afterwards  made. 

When  the  foregoing  resolution  was  passed  the  persons  par- 
ticipating in  its  adoption  had  notice  of  the  decision  announced 
by  the  State  court  in  manner  and  form  as  stated. 

The  present  action  is  to  recover  from  the  company  the  amount 
of  its  overdraft.  The  complaint,  framed  in  accordance  with 
the  Code  of  Procedure  of  California,  contains  two  paragraphs 
or  counts :  one  for  $6,351.72  gold  coin,  on  an  account  as  of  June 
26,  1877,  for  money  lent  by  the  bank  to  the  company,  and  for 
money  p^id,  laid  out,  and  expended  by  the  former  to  and  for 
the  use  of  the  latter ;  the  other  for  a  like  amount,  with  interest, 
being  the  balance  alleged  to  be  due  upon  the  note  referred  to, 
after  deducting  all  just  oftsets,  which  note,  it  is  averred,  was 
given  in  consideration  of  the  amount  due  the  bank  upon  au 
account  stated  between  the  parties  on  the  21st  of  June,  1877. 

The  court  gave  judgment  against  the  company  for  the  amount 
of  the  overdraft,  with  interest  at  the  rate  speciiied  in  the  note; 
and  from  that  judgment  the  present  writ  of  error  is  prosecuted. 

We'  are  all  of  opinion  that  the  bank  is  entitled  to  recover 
the  amount  of  the  overdraft  as  shown  by  the  checks  signed  by 
the  president  and  secretary  of  the  mining  company. 

Upon  the  board  of  directors  of  the  mining  company  was  im- 
posed, by  the  laws  of  California,  (Civil  Code,  sec.  305,)  the  duty 
of  exerting  its  corporate  powers  and  of  conducting  and  con- 
trolling its  business  and  property.  Among  the  powers  which 
the  company  had,  (Civil  Code,  sec.  354,)  was  the  power  "  to  enter 
into  any  obligations  or  contracts  essential  to  the  transaction 
of  its  ordinary  afiairs,  or  for  the  purposes  for  which  it  was 
created. "  Necessarily,  therefore,  the  board  had  authority  not 
only  to  designate  the  banking  institution  in  which  the  money 
of  the  company  should  be  deposited,  but  to  prescribe  the  mode 
in  which  and  the  officers  by  whom  it  should  be  withdrawn  from 
time  to  time  for  the  use  of  the  company.  It  is  equally  clear 
that  the  board  had,  as  incident  to  the  general  powers  conferred 
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bj  law  upon  the  company,  power  to  borrow  money  for  the 
purposes  of  the  corporation,  and  to  iuvest  certain  officers  with 
authority  to  negotiate  loans,  to  execute  notes,  and  to  aign 
checks  drawn  against  its  bank  account.  And  it  is  settled  law 
that  the  existence  of  such  authority  in  subordinate  officers  may, 
in  the  absence  of  express  statutory  prohibition,  be  shown  other- 
wise than  by  the  official  record  of  the  proceedings  of  the  board. 
It  may  be  established  by  proof  of  the  course  of  business  be- 
tween the  parties  themselves;  by  the  usages  and  practice 
which  the  company  may  have  permitted  to  grow  up  in  its 
business ;  and  by  the  knowledge  which  the  board  charged  with 
the  duty  of  controlling  and  conducting  the  transactions  and 
propel  ty  of  the  corporation  had,  or  must  be  presumed  to  have 
had,  of  the  acts  and  doings  of  its  subordinates  in  and  about 
the  atiairs  of  the  corporation.  Since  checks  against  the  account 
of  the  mining  company  must,  in  the  ordinary  course  of  its 
banking  business,  have  been  signed  by  some  officer  or  officers 
designated  for  that  purpose,  the  bank  had  the  right,  in  view  of 
the  long  period  during  which  the  checks  of  that  company 
were  signed  by  its  president  and  secretary, — without  objection, 
so  far  as  the  record  sViows,  upon  the  part  of  the  company's 
board, — to  assume  that  those  officers  had  been  invested  by 
the  board  with  authority  to  sign  all  checks  drawn  against  the 
company's  bank  account.  So  long,  therefore,  as  the  mining 
company  had  money  to  its  credit  on  the  books  of  the  bank, 
the  latter,  in  the  absence  of  notice  that  the  president  and  sec- 
retary of  the  former  had  no  authority  to  sign  checks,  was  jus- 
tified in  honoring  all  checks  signed  by  those  officers.  This 
much  we  do  not  understand  counsel  to  dispute.  Their  con- 
tention upon  this  branch  of  the  case  relates  mainly  to  the 
liability  of  the  mining  company  for  the  amount  of  any  over- 
draft checks  signed  by  its  president  and  secretary. 

Touching  that  liability,  we  have  to  say  that  since  the  mining 
company  had  power  under  its  charter  to  raise  money  in  that 
mode  for  use  in  its  corporate  business,  and  since  an  itidebted- 
ness  thus  created  would,  in  the  usual  course  of  business,  be 
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evidenced  by  the  checks  of  its  president  and  secretary,  the 
presumption  should  be  indulged  not  only  that  those  officers, 
in  making  an  overdraft,  did  not  exceed  their  authority,  but 
that  the  moneys  thus  obtained  were  paid  over  to  or  received 
by  the  company.  But  that  is  a  mere  presumption  arising  from 
the  conduct  of  the  parties,  as  well  as  from  the  general  mode 
in  which  corporations  organized  for  proiit  conduct  their  busi- 
ness. That  presumption,  if  not,  under  the  special  circum- 
stances of  this  case,  conclusive,  might  have  been  overthrown 
by  affirmative  proof  of  want  of  authority,  express  or  implied, 
in  the  president  and  secretary  of  the  mining  company  to  make 
overdraft  checks,  and  by  proof  that  the  company  did  not  re- 
ceive the  money  paid  thereon  by  tlie  bank.  There  is,  how- 
ever, no  such  proof  in  this  case.  The  finding  is  entirely  silent 
as  to  whether  the  company  did  not  receive  and  use  the  money ; 
and  the  finding  that  "  no  resolution  or  special  authority  of 
the  defendant  was  shown  authorizing  its  president  and  secre- 
tary, or  cither  of  them,  to  overdraw  Its  account  in  bank," 
fairly  interpreted,  means  nothing  more  than  that  no  proof  was 
made  either  way  on  that  point.  It  does  not  necessarily  im- 
ply that  a  resolution  to  that  effect  was  not  in  fact  passed,  nor 
that  such  special  authority  was  not  in  fact  given.  The  meagre 
evidence  upon  which,  according  to  the  special  finding,  the  case 
was  tried  below,  is,  we  think,  insufficient  to  overturn  the  pre- 
sumptions which  should  be  indulged  in  favor  as  well  of  the 
bank  as  of  the  integrity  and  fidelity  of  the  officers  of  the 
mining  company. 

This  conclusion  renders  it  unnecessary  to  consider  any  other 
question  in  the  case. 

The  judgment  is  affirmed.  Affirmed. 


1881.]  Life  Ins.  Co.  v.  Teefz.  185 

Opinion  of  the  court. 


The  Knickerbocker  Life  Insurance  Co.  v.  Christina  Trefz. 

November  21, 1881. 

1.  Where,  in  an  application  for  insurance,  tlie  insiireO,  in  answer  to  a  qnes- 

tion  whetlier  he  Iiad  ever  had  certain  enumerated  diseases,  answered 
"  Never  sicif,"  an  instruction  that  the  jury  might,  in  deciding  wtietlier 
sncli  answer  was  trne,  talse  into  consideration  tlie  fact  that  the  insured 
imperfectly  understood  Englisli  and  the  meaning  tliat  he  intended  to 
convey  by  the  answei-,  was  correct. 

2.  And  this  is  so  althongli  the  policy  was  for  the  benefit  of  the  wife,  where 

tlie  evidence  showed  that  both  sides  treated  the  husband  as  tlie  oon- 
ti-acting  party. 

3.  Such  an  answer  must  not  he  taken  in  the  sense  which  tlie  words  would 

have  if  standing  alone,  but  must  be  restrained  to  the  particulars  of 
the  question  to  which  it  was  an  answer. 

4.  A  comment  of  the  court  on  a  part  of  the  evidence,  where  the  jury  ai'e 

informed  tiiat  it  is  not  binding  on  them,  is  not  error. 

5.  Where  tiie  deceased  Is  proved  to  have  frequently  said  that  he  had  had 

sunstroke,  which  was  a  disease  not  mentioned  iu  the  application,  It 
is  for  the  jury  to  judge  whether  the  attack  alluded  to  by  the  deceased 
was  the  technical  sunstroke  as  known  to  the  Faculty,  and  whether  it 
was  a  disease  of  the  brain. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey. 

A.  Q.  Keasbey,  for  plaintiff  in  error. 
Joseph  Coult,  for  defendant  in  error. 

Matthews,  J. — This  action  was  brought  by  the  defendant 
in  error  upon  two  policies  of  insurance  issued  to  her  upon  the 
life  of  her  husband,  Christoph  Trefz,  both  dated  September  6, 
1873,  one  for  $2,500,  the  other  for  $8,500.  It  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  below. 

Each  of  the  policies  contained  the  declaration  that  it  was 
"issued  and  accepted  by  the  assured  upon  the  following  ex- 
press conditions  and  agreements,"  and,  among  others,  these  : 
that  if  the  death  of  the  person  whose  life  was  thereby  insured 
■should  be  caused  by  the  habitual  use  of  intoxicating  driiits, 
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"or  if  any  of  the  statements  or  declarations  made  in  or  accom- 
panying the  ai)plication  for  this  policy,  and  upon  the  faith  of 
which  the  same  is  issued,  shall  be  found  in  any  respects  un- 
true, then  and  in  every  such  case  this  policy  shall  be  null  and 
void." 

The  defendant  pleaded  the  general  issue,  non  assum.psit,  and 
specially  that  the  death  of  the  said  Christoph  Trefz  was  caused 
by  the  habitual  use  of  intoxicating  drinks,  whereby  the  policy 
was  made  void,  and  issue  was  taken  thereon.  No  evidence  was 
offered  to  support  the  special  plea. 

It  was  proved  on  the  trial  that  on  May  25,  1867,  a  policy 
had  been  issued  by  the  defendant  in  favor  of  the  plaintiti'  on 
the  life  of  her  husband  for  |3,000,  and  another  on  March  18, 
1868,  for  $10,000,  both  of  which  were  surrendered  on  August 
30,  1873,  on  which  day  two  agreements  in  writing  were  en- 
tered into  between  the  parties,  each  referring  to  the  number 
and  amount  of  the  corresponding  policy,  and  of  one  of  which 
the  following  is  a  copy : 

"The  undersigned,  ownei;  of  policy  number  16,772  on  the 
life  of  Christoph  Trefz,  hereby  requests  the  Knickerbocker 
Life  Insurance  Company  of  New  York  to  issue  a  new  policy 
for  two  thousand  five  hundred  dollars,  with  insurance  payable 
annually,  and  in  consideration  thereof  I  do  hereby  covenant 
and  agree  that  all  the  statements  contained  in  the  original 
application  and  declaration  for  the  said  policy  were  true  and 
valid  when  made,  and  are  hereby  made  the  basis  of  the  con- 
tract between  myself  and  the  said  company  for  the  new  policy 
hereby  solicited." 

The  other  agreement  was  in  the  same  form  and  asks  for  a 
policy  of  $8,500,  and  both  are  signed  by  Christina  and  Chris- 
toph Trefz. 

The  application  for  the  original  policy  for  $10,000  was  in  the 
English  language,  the  fifth  question  in  which  wass :  "  Whether 
now  or  formerly,  when  and  how  long,  and  to  what  degree, 
subject  to  or  at  all  affected  by  any  of  the  following  diseases 
and  infirmities."     (Here  follows  a  long  list,  in  alphabetical 
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order,  of  disorders,  beginning  with  "  apoplexy,"  and  ending 
with  "yellow  fever,"  and  including  "diseases  of  the  brain, 
disease  of  the  heart."  )     The  answer  was  "  Never  sick." 

The  application  for  the  priginal  policy  for  $3,000  was.  in  the 
German  language.  It  contained  a  similar  question,  including 
diseases  of  the  brain  and  heai't,  and  to  this  the  answer  was 
"No." 

Both  of  these  applications  contained  this  stipulation :  "  That 
if  any  fraudulent  or  untrue  allegation,  misrepresentation,  or 
concealment  as  to  my  health  or  habits  be  contained  in  this 
proposal,  all  moneys  which  shall  or  may  be  paid  on  account 
of  such  assurance  or  dividends  due  me  shall  be  forfeited  to  the 
said  company  and  the  policy  be  void." 

One  of  them  is  signed  Christina  Trefz,  by  Christoph  Trefz, 
and  the  one  in  German  by  Christina  Trefz. 

It  is  stated  in  the  bill  of  exceptions  that  the  defendant  offered 
evidence  tending  to  prove  that  the  answers  of  Trefz  to  these 
interrogatories  were,  at  the  time  of  such  applications,  untrue ; 
and  the  evidence  itself  bearing  on  that  point  is  set  out  in  full. 

It  appears  therefrom  that  the  intention  with  which  the  tes- 
timony was  offered  was  to  establish  the  fact  that  in  the  year 
1866  Trefz  had  a  sunstroke.  One  of  the  witnesses  called  by 
the  defense  to  this  point  was  named  Schimper,  who  was  in 
Trefz's  emploj'from  the  summer  of  1866  till  1875.  He  knew 
nothing  personally  about  it,  but  testified  that  he  had  heard 
Trefz  say  that  he  had  had  a  sunstroke,  and  that  he  had  known 
him  to  wear  a  cabbage-leaf  in  his  hat  to  prevent  its  recurrence; 
that  in  March,  1871,  the  witness  having  neglected  to  pay  a 
premium  falling  due  on  one  of  the  original  policies,  being 
charged  as  Trefz's  book-keeper  with  the  duty  of  payment, 
went  with  Trefz  to  the  office  of  the  company  in  New  York  to 
tender  it,  where  he  was  required  to  submit  to  a  medical  ex- 
amination, to  enable  thp  company  to  determine  whether  it 
would  accept  the  premium  and  restore  the  lapsed  policy.  The 
witness  further  testified  as  follows :  "  The  doctor  asked  me 
whether  Mr.  Trefz  had  sunstroke ;  I  said  no.  Mr.  Trefz  said 
c 
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yes ;  he  was  sunstruck  on  the  farm  once ;  he  had  a  farm,  and 
was  at  the  farm  taking  m  hay,  and  was  sunstruck."  In  reply 
to  the  question,  what  suggested  to  the  doctor  the  fact  of  sun- 
stroke, the  witness  said:  "I  asked  the  same  question  of  the 
doctor,  whether  he  could  see  it.  He  said,  '  I  could  see  it  by 
his  queer  action  with  his  elbow,  and. so  I  could  see  that  the 
man  had  something.'  That  was  the  doctor's  answer  since  to 
me;  and  he -asked  me  whether  he  had  sunstroke,  and  Mr. 
Trefz  told  he  was  working  on  the  farm  once  and  was  over- 
come by  the  heat.  He  said  that  did  not  matter;  that  did  not 
make  any  difference ;  he  said,  have  you  felt  anything  since  ? 
and  he  said  no.  Was  you  sick  any  time — taken  sick  by  the 
heat  again  afterwards  ?  jSTo.  That  is  all  right.  He  gave  him  a 
certificate."  And  the  premium  was  paid  and  the  lapsed  policy 
restored. 

In  another  part  of  his  examination  the  witness,  repeating 
the  statement,  said  that  Trefz  told  the  doctor  "  he  had  a  sun- 
stroke once  when  he  was  working  on  the  farm  ;  he  was  then 
working,  and  lie  fell  down  and  did  not  know  anything  about 
himself  any  more ;  that  was  his  talk  to  the  doctor."  The  wit- 
ness was  then  asked  to  state  what  Trefz  said.  He  replied, 
"  That  is  as  near  as  I  can  give  it.  Mr.  Trefz  spoke  very  bad 
English  ;  that  was  the  reason  the  doctor  asked  me  first  whether 
Trefz  had  sunstroke,  because  he  did-  not  understand  him  so 
well ;  so  Trefz  told  he  was  overcome  by  the  heat ;  he  said 
that  half  English  and  half  German." 

The  plaintiff,  Mrs.  Trefz,  testified  that  on  the  occasion  re- 
ferred to  as  that  of  the  sunstroke  Trefz  came  home,  saying  he 
was  overcome  by  work  and  the  heat.  She  offered  him  his 
dinner,  to  which  he  said  he  did  not  care  for  anything  to  eat. 
After  awhile  he  ate  his  dinner  and  went  off  to  his  work  again 
the  same  day,  and  then  for  two  days  he  said  he  did  not  feel 
right  well ;  after  that  he  went  about  his  business  as  usual. 

There  was  some  testimony  about  his  going  to  Sharon  Springs 
that  summer,  which  is  entirely  consistent  with  the  supposition 
that  he  went  upon  business  as  much  as  for  his  health ;  and 


1881.]  Life  Ins.  Co.  v.  Trbfz.  189 

Opinion  of  the  court. 

some  evidence  not  only  that  he  wore  cabbage-leaves  in  his 
own  hat  as  a  protection  against  heat,  but  that  he  insisted  that 
the  drivers  of  his  beer  wagons  (he  was  a  brewer)  should  do 
the  same  for  their  own  protection. 

There  was  evidence  also  that  Trefz  frequently  spoke  of 
having  had  a  sunstroke,  and  there  was  testimony  from  two 
or  three  physicians  on  the  subject  of  the  characteristics  and 
consequences  of  sunstroke.  One  of  them  spoke  of  it  as  a 
brain  disease,  and  said  that  whether  it  was  a  serious  or  dan- 
gerous thing  depended  upon  the  kind  of  sunstroke,  and  that 
there  were  degrees  in  its  forms,  the  severer  being  frequently 
fatal,  and  diminishing  down  to  a  mere  sense  of  fullness  in  the 
head ;  and  that  he  considered  it  more  an  accident  than  a 
disease. 

The  charge  of  the  court,  which  was  at  length,  is  given  in 
the  bill  of  exceptions  in  full.  To  specified  parts  of  it  excep- 
tions were  taken  by  the  defendant  below,  the  plaintifl:'in  error, 
and  they  form  the  basis  of  the  assignment  of  errors  now  to 
be  considered. 

1.  It  is  first  alleged  that  the  court  erred  in  charging  the  jury 
as  follows : 

"In  considering  whether  the  reply  'never  sick'  was  an  un- 
truth of  such  a  character  as  to  avoid  the  policy,  the  jury  had 
the  right  and  ought  to  remember  that  the  applicant  was  not  a 
native-born  citizen,  and  that  he  was  not  very  familiar  with  the 
language  in  which  the  question  was  put,  and  did  not  speak  it 
with  any  fluency,  and  it  is  fair  to  assume  from  the  testimony 
that  he  did  not  understand  it  very  fully  when  spoken  to  him." 

This  exception  may  properly  be  considered  in  connection 
with  the  sixth  assignment  of  error,  as  follows: 

"  That  the  coijrt,  on  request,  erroneously  refused  to  charge 
the  jury  as  follows :  'That  if  the  answer  of  Trefz  to  any  ques- 
tion was  untrue  in  the  sense  in  which  such  question  and  an- 
swer are  commonly  understood,  the  policy  is  void,  even  al- 
though the  answer  may  have  been  true  in  the  sense  in  >vhich 
he  understood  the  question;'  but,  on  the  contrary,  charged 
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the  jury  as  follows:  'It  seems  to  me  that  in  endeavoring  to 
ascertain  the  truth  or  falsity  of  the  answer  we  ought  to  look  at 
it  in  the  light  of  the  knowledge  and  understanding  which  the 
individual  had  in  regard  to  the  terms  he  uses." 

It  is  objected  that  the  court  erred  in  mistaking  the  answers 
referred  to  as  made  by  the  husband  instead  of  the  wife,  who 
was  in  fact  the  applicant,  whose  answers  they  were,  and  that 
there  was  no  proof  that  she  was  not  a  native  citizen  and  fully 
acquainted  with  the  English  language. 

It  is  perhaps  a  palliation  of  this  error,  if  it  be  one,  that  the 
counsel  who  makes  the  objection  himself  fell  into  it  in  the  very 
request  which  the  court  refused,  and  which  speaks  of  the  an- 
swer as  that  of  the  husband.  And  practically  it  was,  and  was 
so  considered  and  treated  by  all  parties  to  the  insurance.  The 
applicant,  it  is  true,  was  the  wife,  and  it  is  her  agreement  that 
the  answers  shall  be  true ;  but  it  is  manifest  that  the  party  in- 
terrogated, and  whose  answers  are  relied  on,  are  those  of  the 
person  whose  life  is  the  subject  of  the  insurance. 

Indeed,  the  original  applications  themselves  speak  of  the  al- 
legations, misrepresentations,  or  concealments,  if  any,  con- 
tained in  the  proposal,  the  existence  of  which  will  avoid  the 
policy,  as  pertaining  to  "  my  health  or  habits,"  as  though  the 
person  whose  life  was  the  subject  of  the  insurance  was  himself 
the  applicant. 

The  whole  trial  proceeded  upon  the  idea  that  the  question 
at  issue  was  the  truthfulness  of  the  husband's  answers,  and  upon 
that  ground  the  plaintifi"  in  error  gave  evidence  of  his  state- 
ments made  at  other  times  and  places  to  contradict  him. 

It  is  insisted,  however,  in  atgumeut,  that  there  is  substantial 
error  in  the  above  charges  and  refusal  to  charge,  reversing  the 
rule  of  interpreting  contracts  according  to  the  ordinary  sense 
of  the  language  employed,  and  subverting  the  principle — for 
which  ^tna  v.  France,  91  U.  S.,  510,  and  Jeffries  v.  Life  Ins. 
Co.,.22  Wall.,  47,  are  authorities — that  in  such  a  case  as  the 
present  the  right  of  the  plaintiff  to  recover  is  defeated  upon 
proof  that  an  answer  to  any  of  the  questions  in  the  application 
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is  untrue,  without  regard  to  the  materiality  of  the  question  or 
the  good  faith  of  the  answer.  It  is  unquestionable  law  that  in 
such  a  case  as  the  present  the  answer  must  be  true  to  justify 
a  recovery,  without  regard  to  these  considerations;  and  for  a 
lack  of  substantial  truth  it  is  no  valid  excuse  that  the  party 
giving  the  answers  did  not  understand,  from  ignorance  or 
otherwise,  the  scope  of  the  question.  And  so  in  the  present 
case  the  court  below  distinctly  charged  the  jury.  The  lan- 
guage used  was  :  "  But  if  you  believe  from  the  testimony  that 
the  insured,  whether  willfully  or  otherwise,  made  a  statement 
in  his  application  which  amounted  to  an  untruth,  it  will  not 
do  to  refuse  to  enforce  the  contract  which  the  husband  and 
wife  entered  into  on  the  ground  that  it  would  be  a  hardship  to 
the  widow."  And  in  another  part  of  the  charge  the  court  said : 
"  If  they  are  in  any  respect  untrue,  they  avoid  the  contract  and 
prevent  a  recovery  upon  the  policies." 

The  question,  then,  for  the  jury  was  this  :  Was  the  answer 
of  Trefz  to  the  question  whfether  he  had  ever  had  any  of  the 
enumerated  diseases — "  never  sick  " — true  or  untrue  ?  And 
undoubtedly  it  was  material  and  even  necessary  to  inquire 
what  was  the  meaning  of  that  answer.  And  to  ascertain  its 
meaning — the  meaning  the  law  will  affix  to  it — it  is  perfectly 
proper  to  determine  the  sense  in  which  the  words  were  used 
by  the  speaker ;  the  sense  in  which  he  intended  they  should 
be  understood  by  the  person  spoken  to,  and  in  which  they  were 
actually  understood  by  both.  As  was  well  said  by  Mr.  Jus- 
tice Swayne  in  Insurance  Co.  v.  Gridley,  100  TJ.  S.,  616  : 
"  The  object  of  all  symbols  is  to  convey  the  meaning  of  those 
who  use  them,  and  when  that  can  be  ascertained  it  is  conclu- 
sive." 

The  nature  of  this  written  instrument,  as  aft'ected  by  its  form, 
must  be  considered  in  every  question  of  its  interpretation.  It 
is  not  a  formal  instrument,  employing  technical  language  with 
well-ascertained  legal  effect,  like  a  deed  or  a  bill  of  lading,  or 
framed  with  precision  and  nicety  as  to  the  choice  of  phrases  to 
express  a  certain  and  definite  covenant  which  the  parties,  duly 
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advised,  have  entered  into  with  deliberation  and  in  solemn 
form.  It  is.  on  the  contrary,  a  conversation  reduced  to  writ- 
ing, and  the  writing  done  by  one  only  of  the  parties.  The 
language  is  colloquial  and  in  the  form  of  a  dialogue — of  ques- 
tion and  answer.  It  is  in  the  shape  of  a  deposition,  where  the 
party  interrogated  is  giving  his  testimony,  and  where  the 
meaning  of  his  statements  must  be  ascertained  from  his  own 
peculiar  use  of  language.  And  if  the  party  is  a  foreigner, 
with  an  imperfect  knowledge  of  the  language,  it  is  obviously 
just  and  reasonable  that  that  circumstance  should  be  considered 
in  determining  the  meaning  of  the  words  he  has  used. 

In  the  present  instance  the  apparent  purpose  of  the  charge 
asked  by  the  counsel  for  the  defendant  below  and  refused  by 
the  court  was  to  charge  as  a  matter  of  law  that  the  answer  of 
Tref'z  "never  sick"  was  to  betaken  as  meaning — as  it  literally 
does,  standing  by  itself — that  he  had  never  during  his  life  had 
any  sickness  whatever,  and  thence  to  draw  the  necessary  in- 
ference that  it  was  untrue  in  that  sense,  as  it  no  doubt  was, 
'and  that  for  that  reason  the  plaintiff's  recovery  was  made 
legally  impossible. 

In  that  view  it  became  the  duty  of  the  court  to  say  to  the 
jury  that  in  determining  whether  that  statement  was  true  or 
untrue,  in  view  of  the  terms  of  the  policy,  they  might  properly 
consider  that  it  was  the  expression  of  a  man  ignorant  of  the 
language,  who  did  not  on  that  account  understand,  and  conse- 
quently did  not  intend,  the  literal  scope  of  the  expression, 
And  whatever  sense  the  jury,  as  reasonable  men,  in  the  light 
of  that  circumsstance,  would  put  upon  it,  might  well  be  taken 
as  the  sense  in  which  it  was  understood  by  the  insurance  com- 
pany', to  whose  agent  it  was  personally  spoken  ;  for  that  would 
be  the  sense  in  which  it  would  be  understood  commonly  by 
reasonable  men  in  similar  circumstances. 

Indeed,  the  court  might  well  have  gone  further ;  for  it  is 
matter  of  law  that  the  answer  "  never  sick,"  in  the  connection 
in  which  it  was  used  in  the  application,  must  be  taken  to  mean 
not  that  the  party  was  never  sick  at  all  of  any  disorder,  but  only 
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that  he  never  had  had  any  of  the  enumerated  diseases  so  as 
to  constitute  an  attack  of  sickness.  The  generality  of  the  lan- 
guage of  the  answer  must  be  restrained  to  the  particulars  to 
which  alone  it  was  meant  to  be  applied,  and  the  surplusage 
does  not  fall  within  the  agreement  which  warrants  the  answer 
to  be  true. 

2.  It  is  next  assigned  for  error  that  the  court  erred  in  charg- 
ing the  jury  in  reference  to  the  testimony  relating  to  the  trans- 
action with  the  company's  phj-sician,  in  March,  1871,  as  to  the 
renewal  of  one  of  the  policies,  as  follows : 

"  When  this  testimony  was  given  I  presume  that  every  gen- 
tleman upon  the  jury  at  once  came  to  the  conclusion  that  if  it 
was  true,  and  if  the  agent  of  the  company  regarded  the  attack 
when  he  was  told  of  it  as  of  too  little  consequence  to  hinder  the 
renewal  of  the  forfeited  policies,  it  was  now  too  late  for  them  to 
come  forward  and  say  that  it  was  of  so  serious  a  character  and 
nature  that  he  ought  never  to  have  been  insured  at  all ;  in  other 
words,  the  company  ought  not  to  be  allowed  to  regard  the  indis- 
position of  such  a  trivial  character  as  to  overlook  it  and  take  the 
money  of  the  insured  for  a  renewal  of  the  policies,  and  after 
his  death  to  avoid  the  payment  of  the  loss  on  the  ground  that 
the  attack  was  serious  enough  to  bring  it  within  the  range  of 
the  diseases  respecting  which  the  insured  gave  the  reply 'never 
sick.'" 

This  charge  was  given  in  connection  with  a  statement  of  the 
testimony  of  Schimper  as  to  the  conversation  that  took  place 
with  Dr.  Derby,  the  medical  examiner  of  the  company,  in 
March,  1871,  at  the  time  of  the  examination  of  Trefz  for  the 
restoration  of  his  lapsed  policy. 

It  is  not  objected  to  this  charge  that  it  instructed  the  jury  as 
a  matter  of  law  that  the  company  was  estopped  by  the  resto- 
ration of  that  policy,  after  the  information  it  had  then  acquired 
respecting  Trefz  having  had  a  sunstroke,  from  making  its  de- 
fense on  that  ground  to  the  present  action.  It  is  not  claimed 
that  that  is  the  meaning  of  the  charge,  or  that  it  was  so  under- 
stood by  the  jury. 
13  v3 
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It  is  criticised,  however,  for  inaccuracy  in  referring  to  the 
renewal  of  the  forfeited  policies  as  if  both  had  lapsed,  instead 
of  but  one,  as  the  fact  was ;  but  that  inaccuracy  could  not  have 
misled  the  jury,  as  there  was  no  question  about  the  fact;  aud 
so  far  as  the  charge'had  any  bearing  upon  the  question  at  issue 
its  effect  would  not  be  different  whether  one  or  both  policies 
had  lapsed  and  had  been  restored. 

The  charge  in  question  was  merely  a  suggestion  addressed 
to  the  jury,  perfectly  legitimate  in  itself,  but  which  they  might 
adopt  or  reject  as  they  saw  fit.  The  court  expressly  disclaimed 
any  right  to  influence  them  as  to  any  matter  of  fact,  and 
instructed  the  jury  accordingly. 

It  is  argued  that  the  charge  assumes  from  the  testimony  that 
the  sunstroke  spoken  of  occurred  before  the  date  of  the  orig- 
inal policies,  when  in  the  conversation  with  Dr.  Derby,  no 
date  being  given,  he  might  well  liave  inferred  that  it  was  sub- 
sequent to  that  date.  But  it  is  entirely  immaterial ;  for  how- 
ever it  may  weaken  the  force  of  the  suggestion  upon  the 
question  of  fact,  it  does  not  show  that  it  contained  any  error  in 
law.  The  force  of  the  suggestion  was  to  be  judged  by  the  jury 
upon  their  own  finding  as  to  the  facts. 

3.  It  is  next  assigned  for  error  that  the  court  gave  to  the 
jury  the  following  charge : 

"It  is  for  you  to  determine  the  extent  of  the  injury  received 
by  Mr.  Trefz,  and  whether  it  was  of  such  a  character  or  nature 
as  to  make  his  reply  to  the  interrogatories  a  falsehood  or  not. 
It  is  for  the  jury  to  say  from  the  evidence,  in  regard  to  the 
extent,  nature,  and  kind  of  sickness,  whether  the  attack  which 
the  insured  suffered  from  was  of  a  character  to  make  his  an- 
swer '  never  sick'  a  falsehood.  The  burden  of  proof  is  on  the 
defendant.  The  company  sets  up  the  defense,  and  the  jury 
must  be  satisfied  from  the  evidence  that  the  untruth  of  the 
statement  has  been  established ;  otherwise  their  verdict  should 
be  for  the  plaintifl'." 

This  is  to  be  considered  in  connection  with  the  refusal  of 
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the  court  to  give  the  following  charge,  which  is  also  assigned 
for  error : 

"  That  if  within  one  or  two  years  the  insured  had  such  dis- 
ease (sunstroke),  his  answer  '  never  sick'  was  untrue,  although 
he  had  entirely  recovered  from  it  long  before  his  death,  or 
even  at  the  time  of  his  application." 

And  also  in  connection  with  the  I'efusal  to  charge  the  follow- 
ing, also  assigned  for  error : 

"That  it  is  proved  by  witnesses  unimpeached  and  uncontra- 
dicted that  the  insured  frequently  stated  that  he  had  had  sun- 
stroke in  the  summer  of  1860,  and  guarded  carefully  against 
its  recurrence  long  after  the  insurance  was  effected ;  and  that 
unless  you  can  tind  something  in  the  case  which  renders  these 
statements  incredible  the  jury  are  bound  to  treat  the  facts  as 
established  in  the  cause,  and  to  find  for  the  defendant  on  the 
principle  asserted  by  the  court." 

The  propositions  included  in  these  requests,  and  maintained 
on  behalf  of  the  plaintiff  in  error,  may  be  stated  thus  : 

If  Trefz  frequently  said  that  he  had  had  sunstroke,  it  is  to  be 
taken  as  the  fact,  although  the  jury  might  be  satisfied  from  the 
evidence  that  what  he  supposed  to  be  such  was  not  so  in  reality; 
and  that  if  he  had  ever  had  sunstroke,  his  answer  to  the  inter- 
rogatory is  untrue,  although  the  list  of  diseases  therein  enu- 
merated does  not  contain  that  of  sunstroke,  and  although  it 
does  not  appear  that  whatever  affection  in  fact  he  had  was  one 
of  the  diseases  enumerated. 

In  other  words,  that  it  is  matter  of  law  that  if  Trefz  said  he 
had  sunstroke,  that  he  did  have  it ;  and  that  it  is  matter  of  law 
that  sunstroke,  of  whatever  character  or  degree  in  fact,  is  a 
disease  of  the  brain,  that  being  the  disease  in  respect  to  which 
it  is  claimed  the  answer  was  untrue. 

On  the  other  hand,  the  proposition  of  the  court,  as  submitted 
to  the  jury,  was :  That  whether  or  not  Trefz  ever  had  had  sun- 
stroke properly  so  called,  and  whether  the  attack  which  he 
did  have,  whether  it  could  properly  be  called  sunstroke  or  not, 
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was  a  disease  of  the  brain,  must  be  -determiued  by  the  jury 
from  the  M'hole  evidence  as  matters  of  fact. 

It  is  not  difficult  to  decide  that  in  this  respect  the  court 
below  committed  no  error. 

The  interrogatory  propounded  in  the  application,  to  which 
the  answer  in  question  was  made^  did  not  include  sunstroke  in 
the  list  of  enumerated  diseases.  It  did  include  diseases  of  the 
brain.  The  answer,  it  is  con'ceded,  was  not  untrue  unless  Trefz 
had  had  a  disease  of  the  brain.  To  estabUsh  this  it  was  necessary 
to  prove  something  more  than  that  he  had  what  he  called  sun- 
stroke. It  was  essential  to  show  that  he  had  sunstroke  in  fact, 
and  that  it  was  such  as  to  constitute  disease  of  the  brain. 

The  medical  authority  cited  in  argument  by  the  counsel  for 
the  plaintiff  in  error.  Dr.  H.  C.  "Wood,  Jr.,  (Thermic  Fever  or 
Sunstroke,  Boylston  Prize  Essay,  p.  7,)  shows  that  what  is 
popularly  called  sunstroke  is  not  always  the  true  disease  known 
to  the  profession  as  such.     He  says : 

"  There  can  be  no  doubt  that  under  the  name  of  sunstroke 
or  coup  de  soleil  sudden  cases  of  severe  illness,  of  very  different 
natures  have  been  described  by  authors.  Such  of  these  cases 
as  have  really  been  dependent  upon  exposure  to  excessive  heat 
can  be  classified  under  two,  or  perhaps  three  heads,  to  which 
the  names  of  acute  meningitis  or  phrenitis,  heat  exhaustion,  and 
thermic  fever  or  true  sunstroke  may  be  respectively  applied,  as 
more  or  less  expressive  of  the  pathological  conditions  existing. 

"Acute  meningitis  or  phrenitis,  due  to  exposure  to  the  sun 
and  the  direct  action  of  its  rays  upon  the  head,  must  be  a  very 
rare  affection.  In  fact,  I  have  no  positive  evidence  to  offer  of 
its  existence  in  nature,  having  never  seen  or  read  an  unequiv- 
ocal record  of  such  a  case,  and  therefore  will  pass  this  theoretical 
class  by  without  further  allusion. 

"  Simple  exhaustion  due  to  excessive  labor  in  a  heated  at- 
mosphere is  an  affection  so  very  distinct  from  true  sunstroke 
that  it  is  strange  it  should  ever  have  been  confounded  with 
the  latter.  It  ,does  not  differ  in  its  pathology  or  symptoms 
from  other  forms  of  acute  exhaustion,  offering,  like  them,  as 
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its  chief  features,  a  cool,  moist  skin,  and  a  rapid,  feeble  pulse, 
associated  with  great  muscular  weakness  and  a  tendency  to 
syncope.     *    *     * 

"As  there  is  nothing  peculiar  in  these  cases,  I  do  not  think 
that  they  should  have  any  special  name.  The  term  heat  ex- 
haustion might  be  applied  to  them  had  it  not  been  used  to 
signify  sunstroke.  The  main  point  to  be  borne  in  mind  is, 
however,  that  such  cases  should  not  be  called  sunstroke,  as 
they  have  not  the  slighest  affinity  with  that  disorder." 

From  this  authority,  then,  it  sufficiently  appears  that  a  man 
working  in  the  heat  of  summer  in  a  hay-field,  exposed  to  the 
rays  of  the  sun,  may  be  overcome  by  the  heat  to  the  point  of 
exhaustion,  so  as  to  be  prostrated  with  weakness,  and  even  fall 
into  insensibility  and  unconsciousness,  without  having-sunstroke 
in  its  technical  sense.  And  thus,  that  it  might  well  be  that 
Trefz,  notwithstanding  his  attack  of  what  he  ignorantly  called 
sunstroke,  might  truthfully  answer  that  he  had  never  been  sick 
of  any  disease  of  the  brain. 

It  was  undoubtedly,  therefore,  the  principal  question  for  the 
jury,  in  order  to  tind  whether  Trefz's  answer  that  he  had  never 
been  sick  of  brain  disease  was  true  or  untrue,  to  ascertain  and 
determine  whether  the  affection  which  he  declared  he  at  one 
time  bad  was  or  was  not  a  case  of  true  sunstroke,  and  whether, 
if  so,  it  was  a  disease  of  the  brain.  That  question  was  fairly 
submitted  to  them  by  the  court  upon  the  charges  which  we  ■ 
have  reviewed,  and  for  the  reasons  assigned  we  find  no  error 
in  them. 

The  judgment  is  accordingly  affirmed. 

Affirmed. 
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J.  H.  Fechtenburg  and  J.  A.  Lovbngrbbn,  as  J.  H.  Fech- 

TENBURG  &  Co.,  V.  ThE  BaRK  WoODLAND,  HER  TACKLE,  &C., 
AND  CARGO  AND  FREIGHT,  WiLLIAM  W.  TURNBULL  AND  ChARLES 
TURNBULL,  CLAIMANTS. 

November  21,  1881. 

Where  there  was  a  corrupt  arrangement  between  the  master  of  a  vessel 
and  a  merchant  who  made  advances,  hi  pnrsnance  of  which  the  mas- 
ter gave  drafts  on  the  owners  "  recoverable  against  the  vessel,  freight, 
and  cargo"  to  the  merchant,  who  indorsed  them  to  innocent  holders 
for  value  :  Held,  That  inasmuch  as  any  lien  on  the  vessel  was  created 
by  the  supplies  only,  and  not  by  the  drafts,  the  holders  of  the  drafts 
could  not  recover  against  the  vessel  unless  there  was  a  valid  debt,  as 
between  the  original  contracting  parties,  creating  a  maritime  lien  in- 
dependent of  the  drafts. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

James  Ridgway  and  W.  R.  Beebe,  for  appellants. 
Henry  J.  Scudder,  for  appellees. 

Waite,  C.  J. — This  is  a  suit  in  admiralty  to  recover  of  the 
bark  Woodland  and  her  freight  the  amount  of  two  drafts  drawn 
by  the  master  of  the  vessel  at  St.  Thomas,  W.  I.,  on  her  own- 
ers, one  for  the  payment  of  two  thousand  dollars,  and  the  other 
for  the  payment  of  two  thousand  six  hundred  and  six  -^-^^  dol- 
lars in  New  York,  to  the  order  of  J.  Niles  &  Co.,  merchants  in 
St.  Thomas,  ten  days  after  sight.  The  facts  found  by  the  Cir- 
cuit Court,  which  in  our  opinion  are  conclusive  of  the  case, 
are  as  follows: 

The  Woodland  was  a  British  bark  owned  by  the  claimants, 
residents  of  St.  John,  New  Brunswick.  In  November,  1870, 
while  on  a  voyage  from  Montevideo  to  New  York  with  a  cargo, 
being  in  distress,  she  put  into  the  Danish  port  of  St.  Thomas 
for  repairs,  which  were  necessary  before  she  could  safely  pro- 
ceed on  her  voyage.  J.  Niles,  who  carried  on  business  under 
the  name  of  J.  Niles  &  Co.,  attended  to  the  aftairs  of  the  ves- 
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sel  at  St.  Thomas,  landed  the  cargo,  and  sold  a  portion  of  it, 
on  which  he  received  an  amount  sufficient  to  reimburse  all  the 
moneys  expended;  but  he  charged  tor  commissions  and  insur- 
ance |6,875.  As  to  the  insurance,  none  was  actually  ett'ected, 
and  the  commissions  were  on  an  excessive  valuation.  The 
master  approved  all  the  bills,  and  drew  drafts  on  his  owners 
for  a  balance  of  $6,106.24,  which  expressed  on  their  face  that 
they  were  "  recoverable  against  the  vessel,  freight,  and  cargo." 
Two  of  these  drafts  the  libelants  discounted,  and  this  suit  was 
brought  for  their  recovery.  The  third,  for  $1,500,  was  given 
by  Niles  to  the  master  upon  a  corrupt  understanding  that  it 
was  to  be  his  share.  The  two  drafts  have  not  been  accepted  or 
paid,  and  the  libelants  are  the  owners  thereof,  having  advanced 
money  upon  them  in  good  faith  and  without  any  knowledge  of 
the  fraudulent  acts  of  Niles  and  the  master. 

The  drafts  did  not  themselves  create  a  lien  on  the  vessel. 
Unless  the  debt  for  which  they  were  given  bound  the  vessel, 
the  drafts,  notwithstanding  what  is  expressed  on  their  face, 
did  not.  If  the  owners  owed  mies  nothing  under  his  contract 
with  the  master  for  the  repairs  and  supplies  which  had  been 
furnished,  he  had  no  lien  on  the  vessel  which  he  or  any  one 
else  could  enforce  in  admiralty.  For  the  purposes  of  this  suit 
the  libelants  occupy  no  better  position  than  Niles,  and  if  he 
could  not  recover  they  cannot.  Having  advanced  their  money 
in  good  faith  they  may  not  be  affected,  so  far  as  their  remedies 
against  the  parties  to  the  drafts  are  concerned,  by  the  fraudu- 
lent character  of  the  transactio'is  between  Niles  and  the 
master;  but  if  the  vessel  owed  Niles  nothing,  it  does  not  owe 
them. 

Now,  we  think  it  clear  that  if  Niles  were  here  as  appellant, 
instead  of  these  libelants,  he  would  not  be  entitled  to  the 
reversal  of  this  decree  upon  the  findings  as  they  stand.  The 
findings  sent  here  under  the  act  of  1875  furnish  the  only  evi- 
dence of  the  facts  which  we  can  consider.  It  is  incumbent  on 
the  libelants  to  prove  a  debt  from  the  vessel  to  Niles,  and  its 
amount.     Until  this  proof  is  made  they  cannot  recover.     If 
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the  settlement  between  the  master  and  Mies  had  not  been  hn- 
peached,  that  would  have  been  enough,  for  the  master  is  the 
agent  of  the  owner  for  all  such  purposes.  But  it  has  been 
impeached.  The  coui't  has  expressly  found  that  although 
insurance  was  charged  for  and  allowed  none  was  ever  effected, 
and  that  the  commissions  were  calculated  on  an  excessive  val- 
uation. It  has  also  found  that  there  was  a  corrupt  understand- 
ing between  the  master  and  Niles,  under  which  the  master 
was  given  one  of  the  drafts  which  he  drew  on  his  owners  as 
"his  share."  Under  these  circumstances  it  is  clear  that  the 
approval  of  the  accounts  by  the  master  amounts  to  nothing  as 
evidence  of  what  was  actually  due,  and  without  that  there  is 
nothing  to  show  that  Niles  is  entitled  to  anything.  His  ad- 
vances were  all  paid  by  sales  of  the  damaged  cargo,  and  while 
there  was  $6,875  allowed  him  for  commissions  and  insurance, 
the  balance  his  due  on  the  accounts  as  stated  was  only 
$6,106.24.  Thus  it  appears  that  in  addition  to  his  expendi- 
tures he  must  have  received  $768.76  on  account  of  commis- 
sions. In  the  absence  of  anything  to  show  what  his  services 
were  reasonably  worth,  we  cannot  say  from  the  findings  that 
anything  is  honestly  due  Niles  on  his  accounts. 

It  is  insisted,  however,  that  there  was  no  evidence  whatever 
in  the  case  to  establish  the  corrupt  understanding  between  Niles 
and  the  master,  because  a  deposition  bearing  on  that  subject 
was  ruled  out  in  the  Circuit  Court. 

It  is  true  such  a  deposition  was  excluded,  but  without  that 
there  is  abundant  evidence  in  the  testimony  of  Mies  tending 
at  least  to  support  the  finding.  His  account  as  stated  by  him- 
self can  be  properly  abstracted  as  follows  : 

Bill  of  supplies $216  27 

Labor,  loading  and  unloading  cargo,  wharfage,  &c...  1,832  38 

Paid  captain  for  himself  and  crew 768  14 

Sundry  bills  for  repairs ; 2,582  93 

Total  expenditures 5,399  72 

Keceipts  from  sale  of  damaged  ca,rgo 7,035  50 

Receipts  overactual  expenditures |1,635  78 
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Corn's  charged  on  bills  of  supplies $10  81 

labor,  &c 91  63 

"            "          payments  to  master....  38  41 

"             "           bills  for  repairs.........  129  15 

"          sale  of  cargo 352  78 

"     2^  per  cent,  on  receiving,  storing, 

and  shipping  cargo 3,125  00 

Storage,  2  per  cent,  on  valuation  of  cargo  2,500  00 

Insurance,  1  per  cent,  on  valuation  1,250  00 

Paid  2J  per  cent,  discount  on  drafts 152  65 

Corn's  for  indorsing  and  negotiating 91  59 

7,742  02 

Balance $6,106  24 

The  same  witness  also  testified  that  the  drafts  were  all  drawn 
in  the  same  form  bj'  tiie  master  on  the  owners  to  the  order  of 
Niles  &  Co.,  payable  in  New  York  at  ten  days'  sight,  and  that 
the  draft  for  $1,500  was  indorsed  by  Niles  &  Co.  and  delivered 
to  the  master.  The  cargo  consisted  of  hides,  sheep-skins,  kip- 
skins,  horse  and  cow  hair,  and  shin-bones,  and  the  vessel  was 
detained  in  St.  Thomas  about  two  months. 

Without  considering  any  of  the  other  important  and  inter- 
esting questions  which  have  been  urged  on  our  attention  in  the 
argument,  we  affirm  the  decree. 

Affirmed. 


The  Nevada  Bank  of  San  Francisco  v.  John  Sedgwick. 

November  21,  1881. 

Under  section  3408  of  the  Revised  Statutes  of  tlie  United  States  it  is  law- 
ful to  tax  the  capital  of  a  bank  even  if  invested  abroad  and  in  foreign 
countries,  it  not  appearing  in  what  character  of  propei-ty,  real  or 
personal,  the  investments  were  made. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  California. 
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John'E.  Ward,  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  error. 

Waite,  C.  J. — This  suit  was  brought  by  a  bank  incorporated 
under  the  laws  of,  and  having  its  principal  place  of  business  in, 
California,  against  a  collector  of  the  internal  revenue  pf  the 
United  States,  to  recover  back  taxes  alleged  to  have  been  ille- 
gally exacted  under  the  second  clause  of  section  3408  of  the 
Kevised  Statutes.  That  clause  provides  for  the  levy  and  col- 
lection of  "  a  tax  of  one  twenty-fourth  of  one  per  centum  each 
month  upon  the  capital  of  any  bank,  association,  company, 
corporation,  and  on  the  capital  employed  by  any  person  in  the 
business  of  banking,  beyond  the  average  amount  invested  in 
United  States  bonds."  A  part  of  the  capital  of  this  bank  was, 
as  is  alleged,  "invested  abroad  and  in  foreign  countries,"  and 
in  assessing  the  taxes  this  was  included  as  capital  with  the 
rest.  The  case  stands  on  demurrer  to  the  complaint,  and  the 
single  question  we  are  asked  to  consider  is  whether  tVie  capi- 
tal of  a  State  bank  "  invested  abroad  and  in  foreign  coun- 
tries "  can  be  taxed  by  the  United  States.  In  what  manner 
the  investments  were  made  does  not  appear.  The  averment 
in  the  complaint  is  in  the  general  language  we  have  quoted. 

As  long  ago  as  181P  it  was  said  by  this  court,  speaking 
through  Chief  Justice  Marshall,  in  McCuUoch  v.  Mai'yland,  4 
Wheat.,  429,  that  "  all  subjects  over  which  the  sovereign  power 
of  a  State  extends  are  objects  of  taxation  ;"  and,  acting  on  this 
principle,vve  held  recently, in Kirtland  v.  Hotchkiss,  100  U.  S., 
491,  that  a  State  might  tax  her  resident  citizens  for  debts  held 
by  them  against  non-residents  and  secured  by  mortgage  on 
property  in  another  State.  That  seems  to  us  conclusive  of 
this  case.  The  Nevada  Bank  was  incorporated  and  organ- 
ized under  the  laws  of  one  of  the  States  of  the  Union,  and  it 
had  its  principal  place  of  business  within  the  United  States.  It 
was,  therefore,  subject  to  the  sovereign  power  of  the  United 
States   and   a  proper  object  of  taxation.     The   investments 
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abroad  are  still  the  property  of  the  bank  and  part  of  its  capital. 
In  the  absence  of  any  averments  to  the  contrary,  we  must  pre- 
sume they  were  such  as  banks  usually  make  in  doing  a  bank- 
ing business,  and  that  their  legal  situs  was  at  the  home  office 
of  the  corporation.  We  need  not  consider,  therefore,  whether, 
if  they  had  been  made  in  iixed  property  subject  exclusively  to 
another  jurisdiction,  a  different  rule  would  apply.  As  the  case 
is  presented  it  comes  clearly  within  the  principle  which  was 
applied  in  Kirtland  v.  Hotchkiss,  supra. 

The  judgment  is  affirmed.  Affirmed. 


Mrs.  M.  M.  Ada  Lane,  wife  of  George  W.  Lane,  and 
George  W.  Lane,  her  husband,  v.  J.  E.  Wallace  and  W. 
W.  Handlin,  suing  as  Wallace  &  Handlin. 

November  21,  1881. 
A  writ  of  eri'or,  in  a  case  where  a  Federal  question  was  raised,  slionld  go 
to  tlie  higliest  court  of  the  State  wliich  had  jurisdiction,  and  not  to  the 
court  of  last  resort  of  the  State  on  all  questions,  where  such  latter 
court  had  not  jui-isdiction  of  this  special  question. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 
Motion  to  dismiss. 

W.  W.  Harullin,  iu  favor  of  motion, 
t 

Joseph  H.  Hornor,  in  opposition  to  motion. 

Waite,  G.  J. — The  judgment  of  the  Supreme  Court  of 
Louisiana  in  this  case  was  one  dismissing  the  suit  for  want  of 
jurisdiction  ;  consequently  that  court  could  not  have  decided 
the  Federal  question  presented  to  and  passed  upon  by  the  Dis- 
trict Court.  All  it  did  was  to  determine  that  the  District 
Court  was  the  highest  court  of  the  State  ia  which  a  decision  in 
the  suit  could  be  had.  The  writ  of  error  should,  therefore, 
have  been  directed  to  that  court  instead  of  the  Supreme  Court. 
Such  a  writ  can  now  issue  if  applied  for  and  allowed  in  time. 

The  motion  to  dismiss  is  granted. 

D  Dismissed. 
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The  Brig  Annie  Lindsley,  her  tackle,  etc.,  Cornelius  T. 
Tompkins,  claimant,  v.  Daniel  Brown,  Richard  Borden, 
Walter  Paine,  Philip  D.  Borden,  bt  al. 

■December  5, 1881. 

1.  Since  the  act  of  Febi-nary  16,  1875,  the  findings  of  fact  by  tlie  Circuit 

Conrt  in  admiralty  are  conclusive,  and  this  court  cannot  looli  into  the 
evidence,  which  is  not  properly  a  part  of  tlie  record  in  this  court. 

2.  A  brig  and  a  schooner  are  approaching  each  other  nearly  eiid-on,  tlie 

latter,  just  before  the  collision,  heading  west  by  south,  the  former 
about  east-northeast.  The  wind  was  east  of  south  and  fresh.  On 
the  discovery  of  the  brig  the  schooner  ported,  but  the  bi-ig,  on  dis- 
covering the  scliooner,  starboarded,  and  then  ported,  but  too  late  to 
change  tlic  course  given  her  by  the  first  manoeuvre.  The  vessels  col- 
lided :  Held,  That  the  brig  was  in  fault  foi'  starboarding,  and  that 
such  fault  was  a  violation  of  the  sixteenth  rule  of  navigation,  and  was 
the  cause  of  the  collision.. 

3.  Jfegligeuce  of  a  lookout,  which  has  no  part  in  bringing  about  a  collision, 

cannot  be  regarded. 

Appeal  from  the  Circuit  Court  of  the  Uuited  States  for  the 
Southern  District  of  New  York. 

On  the  night  of  May  7,  1869,  a  collision  occurred  in  Long 
Island  Sound  between  the  brig  Annie  Lindsley  and  the  schooner 
SalUe  Smith,  which  resulted  in  the  sinking  and  total  loss  of  the 
Smith  and  her  cargo.  The  owners  of  the  schooner  brought 
suit  against  the  brig  in  the  District  Court  to  recover  the  dam- 
ages sustained  by  them  iu  consequence  of  the  collision,  and 
the  District  Court  having  rendered  a  decree  in  their  favor,  the 
case  was  appealed  by  the  claimants  of  the  brig  to  the  Circuit 
Court,  by  which,  on  July  10,  1878,  the  decree  of  the  District 
Court  was  affirmed.  The  decree  of  the  Circuit  Court  is 
brought  by  the  appeal  of  the  claimant  to  this  court  for  review. 

The  Circuit  Court  made  the  following  finding  of  facts : 

"  1.  About  half-past  8  o'clock  on  the  evening  of  May  7, 1869, 
the  brig  Annie  Lindsley  collided  with  and  sunk  the  schooner 
Sallie  Smith  in  Long  Island  Sound,  between  two  and  three 
miles  north  and  east  of  Eaton's  Neck.    The  sky  was  overcast 
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and  there  was  a  little  rain,  but  no  mist  or  fog,  though  it  was 
quite  dark.  The  wind  was  fresh  and  east  of  south.  Its  pre- 
cise direction  is  not  satisfactorily  shown.  The  water  was  not 
rough. 

"  2.  The  sch'ooner,  of  96  tons  new  measurement  and  106  old, 
was  bound  from  Connecticut  River  to  New  York,  with  a  cargo 
of  browii  stone  and  scrap  iron.  When  the  brig  was  first  dis- 
covered by  those  on  board  the  schooner  she  (the  schooner)  was 
heading'  on  her  regular  course  through  the  sound,  which  was 
west  by  south,  and  had  her  port  tacks  aboard.  Her  regulation 
lights  were  set  and  burning  brightly.  Her  mate  was  at  the 
wheel  and  a  competent  lookout  at  his  post  on  deck,  forward 
of  the  windlass. 

"  3.  The  Annie  Lindsley,  a  brigantine  of  220  tons  British 
measurement,  was  bound  east  from  New  York  to  Hillsborough, 
New  Brunswick,  in  ballast.  She  was  steering  by  the  wind  and 
not  by  the  compass,  and  was  heading  as  near  on  her  course 
through  the  sound  as''the  wind  would  permit.  Her  general 
direction  was  about  east-northeast,  which'  was  a  little  to  the 
northward  of  her  regular  course.  Her  master  was  on  deck, 
the  second  mate  at  the  wheel,  and  one  man  forward,  properly 
stationed  as  a  lookout.  Her  regulation  lights  were  set,  and 
she  had  her  starboard  tacks  aboard. 

"4.  Both  vessels  were  sailing  under  full  canvas. 

"  5.  When  the  brig  was  discovered  from  the  schooner  the 
two  vessels  were  approaching  each  other  end-on,  or  nearly 
end-on,  and  on  courses  involving  the  risk  of  collision.  The 
brig  was  close-hauled.  The  schooner  had  the  wind  a  little 
free. 

"6.  A  short  time  before  the  collision  the  lookout  on  the 
schooner  discovered  the  brig  about  dead  ahead.  He  saw  no 
lights,  but  made  out  the  vessel  and  her  sails  coming,  as  he 
judged,  from  an  opposite  direction.  He  at  once  reported  to 
the  man  at  the  wheel,  who  put  the  wheel  to  port  and  bore  oft' 
until  he  opened  the  red  light  on  the  brig. 

"7.  The  schooner  was  not  discovered  from  the  brig  until 
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after  the  brig  vva8  discovered  from  the  schooner.  The  lookout 
was  the  lirst  to  see  the  schooner  from  tlie  brig,  and  he  called 
out  'light  right  ahead.'  Almost  at  the  same  moment  a  hail 
was  heard  from  the  schooner.  The  brig's  wheel  was  then  put 
to  starboard,  and  she  swung  off  one  point.  As  soon  as  this 
movement  could  be  discovered  another  hail  came  from  the 
schooner  to  luff,  and  the  wheel  was  put  to  port,  but  before  it 
could  materially  affect  th^  course  of  the  brig  the  two  vessels 
came  together,  the  brig  striking  the  schooner  on  the  port  quar- 
ter, the  jib-boom  of  the  brig  passing  through  the  mainsail  of 
the  schooner.  The  schooner  sank  in  a  very  few  minutes  with 
her  cargo,  and  was  a  total  loss. 

"  8.  The  starboarding  of  the  brig  was  the  direct  cause  of 
the  collision. 

"  9.  The  value  of  the  schooner  at  the  time  she  was  lost  was 
live  thousand  dollars." 

And  as  conclusions  of  law  from  the  findings  of  fact  the  court 
declared — 

1.  That  the  brig  was  in  fault  for  starboarding  the  wheel, 
and  this  was  the  cause  of  the  collision. 

2.  The  libelants  are  entitled  to  a  decree  for  the  value  of  the 
schooner,  cargo,  and  freight,  as  reported  by  the  commissioner, 
with  interest  at  six  per  cent,  from  May  7, 1869,  the  date  of  the 
loss. 

A  decree  was  entered  accordingly. 

Upon  the  trial  of  the  cause  in  the  Circuit  Court  the  claimants 
asked  the  court  to  make  thirteen  findings  of  fact,  and  to  de- 
duce therefrom  certain  conclusions  of  law. 

The  court  declined  to  find  the  facts  and  conclusions  of  law 
as  requested  by  claimant. 

Benedict,  Tafi  ^  Benedict,  for  appellant. 

Butler,  Stillman  ^Hubbard  and  Wilhelmus  Mynderse,  for  ap- 
pellees. 

Woods,  J. — The  assignments  of  error,  which  are  sixteen  in 
number,  may  be  fairly  condensed  as  follows : 
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1.  The  court  erred  in  refusing  to  find  the  facts  as  requested 
by  claimant. 

2.  The  court  erred  in  refusing  to  find  the  conclusions  of  law 
as  requested  by  claimant. 

3.  The  court  erred  in  certain  of  its  findings  of  fact. 

4.  The  court  erred  in  finding  as  matter  of  law  that  the  brig 
was  in  fault  for  starboarding  her  wheel. 

5.  The  court  erred  in  finding  as  matter  of  law  that  the 
libelants  were  entitled  to  a  decree. 

The  first  and  third  assignments  of  error,  which  refer  to  the 
findings  of  fact,  are  disposed  of  by  the  decisions  of  this  court 
iu  The  Abbotsford,  98  U.  S.,  440,  and  The  Benefactor,  102  U.  S., 
204.  In  both  these  cases  it  was  held  that  under  the  act  of 
February  16,  1875,  entitled  "An  act  to  facilitate  the  disposi- 
tion of  causes  in  the  Supreme  Court  of  the  United  States,  and 
for  other  purposes,"  (Supplement  to  U.  S.  Rev.  Statutes,  vol. 
1,  page  135,)  the  finding  of  facts  by  the  Circuit  Court  iu  ad^ 
miralty  was  conclusive.  Upon  an  appeal  from  a  decree  in 
admiralty  rendered  by  a  Circuit  Court  since  the  act  went  into 
efl'ect,  which  was  on  May  1,  1875,  we  have  no  right  to  look 
into  the  evidence  or  the  opinion  of  the  court  to  ascertain  the 
facts.  The  evidence  is  not  properly  in  the  record  sent  up  to 
this  court;  it  has  no  business  there;  and,  by  an  amendment 
to  rule  8  of  this  court,  promulgated  May  2,  1881,  it  is  ex- 
cluded from  the  transcript.  (The  Adriatic,  103  U.  8.,  730.) 
We  therefore  cannot  listen  to  complaints  that  the  Circuit  Court 
refused  to  find  certain  factg  which  it  was  asked  to  find,  or 
found  certain  other  facts  which  the  weight  of  the  testimony 
did  not  warrant. 

This  disposes  also  of  the  second  ground  of  error. 

The  conclusions  of  law  which  the  court  was  asked  by  the 
claimant  to  declare  were  based  on  the  findings  of  fact  proposed 
by  the  claimant,  which  the  Circuit  Court  refused  to  adopt. 

The  question,  and  the  only  question,  presented  by  the  assign- 
ments of  error  which  we  can  consider,  is  whether  the  facts 
found  by  the  court  support  its  conclusions  of  law  and  decree. 
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These  questions  are  raised  by  the  fourth  and  fifth  assignments 
of  error. 

The  Circuit  Court  finds,  both  in  its  conclusions  of  fact  and  of 
law,  that  the  starboarding  of  her  helm  by  the  brig  was  the 
cause  of  the  collision.  It  also  finds  as  a  conclusion  of  law 
that  the  brig  was  in  fault  for  starboarding  her  wheel. 

We  are  required,  therefore,  to  consider  whether  the  brig, 
under  the  facts  found  by  the  court,  committed  a  fault  in  star- 
boarding her  wheel. 

From  the  findings  of  the  Circuit  Court  it  appears  that  the 
wind  was  east  of  south ;  that  the  schooner,  just  before  the  col- 
lision, was  heading  west  by  south,  bound  from  the  Connecticut 
River  to  New  York,  and  had  her  port  tacks  on  board.  The 
brig  was  bound  east  from  Sew  York  to  New  Brunswick;  she 
was  steering  by  the  wind;  her  general  direction  was  east- 
uortheaat.  Both  vessels  were  sailing  under  full  canvas,  and 
both  had  their  regulation  lights  set. 

Immediately  before  the  collision  the  brig  was  sailing  close- 
hauled  to  the  wind ;  the  schooner  had  the  wind  a  little  free. 
When  the  brig  was  discovered  from  the  schooner  the  two 
vessels  were  approaching  eacli  other  end-on,  or  nearly  end-on, 
.  so  as  to  involve  the  risk  of  collision.  A  short  time  before  the 
collision  the  lookout  on  the  schooner  discovered  the  brig  dead 
ahead.  Her  wheel  was  at  once  put  to  port,  and  she  bore  oft". 
The  schooner  was  not  discovered  by  the  brig  until  the  brig 
had  been  discovered  by  the  schooner.  The  lookout  was'  the 
first  to  see  the  schooner  from  tiie  brig,  and  called  out  "  light 
right  ahead."  The  brig's  wheel  was  then  put  to  starboard, 
and  she  swung  oft'  one  point.  On  being  hailed  from  ih& 
schooner  and  told  to  lulf,  the  wheel  was  put  to  port,  but  be- 
fore it  could  materially  affect  the  course  of  the  brig  the  two 
vessels  came  together. 

The  duty  of  the  vessels  in  the  emergency  preceding  the  col- 
lision is  plainly  prescribed  by  the  sixteenth  rule  for  the  pre- 
vention of  collisions  on  water,  (U.  S.  Rev.  Stat.,  sec.  823,)  which 
is  as  follows: 
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"If  two  sail  vessels  are  meeting  end-on,  or  nearly  end-on, 
so  as  to  involve  risk  of  collision,  the  helms  of  both  shall  be 
pnt  to  port,  so  that  each  may  pass  on  the  port  side  of  the 
other." 

We  have  seen  that  the  vessels  were  approaching  each  other 
end-on,  or  nearly  end-on,  so  as  to  involve  risk  of  collision. 
The  rule  under  the  circumstances  in  which  the  vessels  were 
required  them  to  port  their  wheels  and  pass  each  other  on  the 
port  side.  The  brig,  in  violation  of  the  rule,  iiistead  of  port- 
ing, starboarded  her  helm.  The  Circuit  Court  finds  as  a  mat-' 
ter  of  fact  that  the  starboarding  of  her  helm  was  the  direct 
cause  of  the  collision,  and  as  a  matter  of  law  that  she  was  in 
fault  for  so  doing.  We  think  that  from  this  finding  of  fact 
the  conclusion  of  law  inevitably  follows. 

The  counsel  for  the  appellants,  however,  insist  that  the  con- 
clusion of  law  drawn  by  the  Circuit  Court  amounts  to  laying 
down  this  rule — ^that  a  vessel  close-hauled  on  the  starboard 
tack,  seeing  a  light  right  ahead,  is  in  fault  if  she  starboards ; 
and  argues  that  the  rule  thus  stated  is  too  broad,  and  that 
whether  a  vessel  is  in  fault  for  starboarding,  on  seeing  a  light 
right  ahead,  depends  upon  what  the  light  is,  that  is  to  say, 
whether  it  is  a  green  light  or  a  red.  They  insist  that  if  the 
light  seen  by  the  brig  upon  the  schooner  just  before  the  col- 
lision was  a  green  light,  that  this  fact  made  it  the  duty  of  the 
brig  to  starboard  and  not  to  port  her  helm.  In  support  of  this 
view  they  cite  Jenkins's  Rule  of  the  Road  at  Sea,  pp.  44, 124, 
125,  127,  129, 135,  208,  and  other  authorities. 

They  then  go  on  to  argue  from  the  testimony  that  the  light 
seen  by  the  hrig  was  a  green  light  As  we  have  already 
shown,  we  have  nothing  to  do  with  the  testimony.  We  are 
limited  strictly  to  the  findings  of  fact,  so  that  the  point  pre- 
sented by  the  ooutentioo  of  appellants  is  whether,  upon  the 
facts  found,  the  rule  of  navigation  was  too  broadly  stated  by 
the  court.  The  answer  to  the  contention  of  appellants  is  there- 
fore plain.  The  court  did  not  find  that  the  light  seen  by  the 
biig  was  a  green  light,  and  did  find  that  the  ■j'essels  were  ap- 
14  v3 
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preaching  each  other  end-on,  or  nearly  end-on,  so  as  to  involve 
the  risk  of  a  collision.  The  situation  as  found  by  the  court 
was,  therefore,  precisely  the  one  provided  for  in  the  sixteenth 
rule,  which  it  was  the  duty  of  the  brig  to  obey  by  putting  her 
helm  to  port.  The  rule  to  be  deduced  from  the  conclusion  of 
law  drawn  by  the  court  from  the  facts  found  is  no  whit  broader 
than  the  sixteenth  rule  itself,  and  is  really  only  a  repetition 
of  that  rule. 

The  effort  of  the  appellants  seems  to  be  to  bring  the  ease 
within  the  provision  of  the  twenty-fourth  sailing  rule,  which 
declares  that  "in  construing  and  obeying  these  rules  due  re- 
gard must  be  had  to  all  dangers  of  navigation,  and  to  any 
special  circumstances  which  may  exist  in  any  particular  case, 
rendering  a  departure  from  them  necessary  in  order  to  avoid 
immediate  danger."     (U.  S.  Rev.  Stat,  sec.  833.) 

The  facts  found,  however,  having  brought  the  case  clearly 
within  the  sixteenth  rule,  if  there  were  any  additional  fact 
which  took  the  case  out  of  that  rule  and  brought  it  within  the 
operation  of  the  twenty-fourth  rule,  it  was  incumbent  on  the 
appellants  to  establish  that  fact  and  have  it  incorporated  with 
the  findings  made  by  the  court.  The  burden  of  proof  was  on 
them  to  show  some  special  circumstances  which  made  their 
case  an  exception  to  the  sixteenth  rule. 

But  there  is  no  finding  that  the  light  seen  on  the  schooner 
by  the  brig  just  before  the  collision  was  a  green  light. 

On  the  contrary,  the  record  shows  that  the  court  was  ex-  ■ 
plicitly  asked  by  appellants  to  find  that  the  light  seen  was 
a  green  light,  and  refused  to  make  such  finding.  Nor  is  there 
any  finding  from  which  it  can  be  fairly  inferred  that  both  of 
the  schooner's  lights  were  not  seen  by  the  brig  just  before  the 
collision.  The  appellants  have,  therefore,  failed  to  show  any 
fact  which  takes  their  case  out  of  the  operation  of  the  six- 
teenth rule  and  makes  the  twenty-fourth  rule  applicable. 

The  appellants  next  contend  that  the  findings  of  the  Circuit 
Court  do  not  show  that  the  schooner  kept  a  good  and  proper 
lookout.     The  court  found  that  she  had  a  competent  lookout 
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at  his  post  on  deck,  forward  of  the  windlass;  but  the  appel- 
lants say  that  the  fact  that  the  lookout  did  not  discover  the 
lights  of  the  brig  until  just  before  the  collision  shows  that  he 
was  not  vigilant  in  the  performance  of  his  duty. 

It  would  seem  that  the  finding  of  the  court  iu  reference  to 
the  lookout  did  not  leave  any  ground  for  the  appellants  to 
stand  on.  If  the  lookout  was  competent  and  at  his  proper 
post,  there  is  a  presumption  of  law  that  he  did  his  duty,  which 
we  do  not  think  is  overcome  by  the  fact  that  he  did  not  see 
the  lights  of  the  brig  until  just  before  the  collision.  The  brig 
also,  according  to  the  findings,  had  one  man  forward,  prop- 
erly stationed  as  a  lookout,  and  he  did  not  see  the  lights  of  the 
schooner  until  the  collision  was  imminent.  The  fact  that  the 
lookout  on  each  vessel  failed  to  see  the  lights  of  the  other 
shows  that  there  must  have  been  something  in  the  state  of  the 
weather,  or  some  other  obstacle,  to  prevent  the  lights  from 
being  seen  at  the  usual  distance.  But  the  court  has  distinctly 
found  that  the  cause  of  the  collision  was  the  fault  of  the  brig 
in  starboarding  her  helm.  That  fully  accounts  for  the  disaster. 
Neglect  of  the  lookout  does  not  appear  from  the  findings  to 
have  had  any  part  in  bringing  it  about.  It  would  be  against 
all  reason  to  hold  that  the  owners  of  a  vessel  whose  lookout 
was  shown  to  be  negligent  should  be  made  liable  for  the  con- 
sequences of  a  collision  when  the  neglect  of  the  lookout  had 
nothing  to  do  in  causing  it.  (The  Farragut,  10  Wall.,  334 ; 
The  Fannie,  11  Wall.,  238.) 

8o  far  as  the  findings  in  regard  to  the  lookout  are  concerned, 
there  is  nothing  in  them  to  show  that  the  decree  of  the  Circuit 
Court  was  not  a  just  decree. 

The  appellants  have  raised  other  points,  but  they  rest  wholly 
or  in  part  upon  a  denial  of  the  truth  of  the  facts  found  by  the 
court,  or  upon  alleged  facts  not  found  by  the  court,  but  which 
they  claim  the  evidence  establishes.  It  is,  therefore,  not  nec- 
essary to  consider  them.  Our  duty  in  this  case  is  to  consider 
and  decide  whether  the  findings  of  fact  actually  made  by  the 
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court  support  its  conclusions  of  law  and  decree,  and  there  our 
duty  ends. 
Decree  affirmed.  Affirmed. 


Gardner  A.  Sage,  Jr.,  v.  Jonathan  G.  Wyncoop,  as  assignee 
IN  bankruptcy  of  John  H.  Fowler,  a  bankrupt,  implead- 
ed WITH  David  Cossitt,  as  sheriff  of  Onondaga  county, 
AND  John  H.  Fowler. 

DeoemlDer  6,. 1881. 

A  decree  invalidatiiio;  certain  iudgineiits  obtained  against  a  party  on  the 
eve  of  liis  going  into  banliruptcy  affirmed  on  tlie  evidence. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

A.  J.  Vanderpoel,  for  appellant. 

George  N.  Kennedy,  for  appellees. 

"Waite,  C.  J.— There  are  two  questions  in  this  case :  1. 
Whether  the  preference  which  the  appellant  claims  to  have 
got  by  his  judgments  and  levies  was  procured  with  the  active 
assistance  of  the  bankrupt ;  and  2.  Whether  the  appellant  is 
chargeable  with  notice  of  the  insolvency  of  the  bankrupt. 

We  said  in  Wilson  v.  City  Bank,  17  Wallace,  487,  "  very 
slight  evidence  of  an  affirmative  character  of  the  existence  of 
a  desire  to  prefer  one  creditor,  or  acts  done  with  a  view  to 
such  preference,  might  be  sufficient  to  invalidate  the  whole 
transaction."  This  case  seems  to  us  full  of  such  evidence. 
The  bankrupt  was  largely  insolvent,  and  we  cannot  but  believe 
his  son,  who  was  the  agent  of  the  appellant,  knew  it,  in  a  legal 
sense,  when,  as  he  was  leaving  for  Europe,  he  said  to  the  at- 
torney in  whose  hands  he  put  the  claim  for  collection,  "  If  you 
can  assist  him  [the  bankrupt]  in  any  way  I  want  you  to  do  it ; 
but  Gardner  Sage  is  my  client ;  this  is  his  money,  and  I  want 
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him  protected  at  all  hazards."  One  of  the  suits  was  begun  on 
the  same  day,  and,  as  wo  think,  with  the  help,  if  not  by  the 
procurement  of  the  banbru23t.  Before  the  property  was  taken 
into  the  actual  possession  of  the  sheriff  under  any  levy,  the  pa- 
pers in  voluntary  bankruptcy  were  prepared  and  sent  to  the 
clerk  of  the  Bankrupt  Court,  with  instructions  not  to  file  until 
directed  to  do  so  by  telegraph ;  and  as  soon  as  the  sheriif  had 
perfected  his  last  levy  and  was  in  actual  possession  of  the 
goods,  the  proceeds  of  which  are  now  in  controversy,  the  nec- 
essary dispatch  was  sent  and  the  proceedings  begun.  Four 
days  afterwards  an  adjudication  of  bankruptcy  was  -secured. 
We  deem  it  unnecessary  to  go  over  the  evidence  in  detail.  It 
is  sufficient  to  say  we  are  satisfied  with  the  conclusions  reached 
below. 

The  decree  is  affirmed.  Affirmed. 


George  Hearst  v.  Fanny  B.  Halligan,  administratrix  of 
James  Halligan,.  deceased,  and  James  N.  Jugo. 

December  5, 1881. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

Jacob  Klein  and  S.  Knox,  for  appellant. 
T.  W.  B.  Crews,  for  respoudent. 

Harlan,  J.^A  very  thorough  examination  of  the  record 
and  the  printed  arguments  in  this  case  fails  to  disclose  any 
difficult  question  of  fact  or  of  law.  We  are  entirely  satisfied 
with  the  conclusions  reached  by  the  circuit  judge,  and  with  the 
reasons  given  in  support  thereof.  All  the  relief  to  which,  ap- 
pellant was  entitled  under  the  evidence  was  accorded  to  him. 
by  the  final  decree.  We  are  not  sure  but  that  the  court  might 
have  gone  farther,  and  adjudged  that,  as  to  a  material  portion 


214  Hale  v.  Finch.  [Oct.  Term, 

OpinioD  of  the  court. 

of  appellant's  cause  of  action,  the  statute  of  limitations  of  Mis- 
souri constituted  a  complete  defense. 

No  further  opinion  will  be  delivered.     The  decree  is  af- 
firmed. 

Affikmbd. 


Calvin  H.  Hale,  Henry  Winsor,  Clanrick  Crosby,  8r., 
AND  Nathaniel  Crosby,  Jr.,  v.  Duncan  B.  Finch. 

DeoembBr  5, 1881. 

1.  One  not  a  party  to  an  action,  nor  notified  of  its  pendency,  liaving  no 

opportiiiiitj''  or  rigVit  to  control  the  defense,  to  introduce  or  cross- 
examine  witnesses;  or  to  prosecute  a  writ  of  error  from  the  judgment 
therein,  is  not  bound  by  such  judgment. 

2.  Certain  language  in  a  bill  of  sale  construed  to  be  a  condition,  not  a 

covenant. 

3.  Neither  express  words  of  covenant,  nor  any  particular  words,  nor  any 

special  foi'm  of  woi'ds,  are  necessary  in  order  to  charge  a  party  with 
covenant.  Sometimes  words  of  proviso  and  condition,  or  even  recit- 
als, will  be  construed  into  words  of  covenant,  such  being  the  apparent 
intention  and  meaning  of  the  parties. 

4.  Covenant  will  not  arise  unless  it  can  be  collected  from  the  whole  instru- 

ment tliat  there  was  an  agreement,  or  promise,  or  engagement  upon 
the  part  of  the  person  sought  to  be  chai-ged  for  the  performance  or 
non-performance  of  some  act. 

Error  to  the  Supreme  Court  of  the  Territory  of  Washington. 

John  H.  Mitchell,  for  plaintiffs  in  error. 

E.  G.  Lapham,  for  defendant  in  error. 

Harlan,  J. — On  the  first  day  of  May,  1864,  the  Oregon 
Steam  Navigation  Company,  then  engaged  in  the  transporta- 
tion, for  hire,  of  freight  and  passengers  on  the  Columbia  Kiver 
and  its  tributaries,  purchased  a  steamboat  called  the  New  World 
from  the  California  Steam  Navigation  Company,  then  engaged 
in  like  business  upon  the  rivers,  bays,  and  waters  of  the  State 
of  California. 

The  terms  of  the  sale  are  embodied  in  a  written  agreement, 


1881.]  Hale  v.  Finch.  215 

Opinion  of  the  court. 

from  which  it  appears  that  the  consideration  was  seventy-five 
thousand  dollars,  and  the  covenant  an  agreement  of  the  ven- 
dees not  only  that  they  would  not  "  run  or  employ,  or  sutler 
to  be  run  or  employed,  the  said  steamboat  -New  World  upon 
any  of  the  routes  of  travel  upon  the  rivers,  bays,  and  waters  of 
the  State  of  California  for  the  period  of  ten  years  from  the  first 
day  of  May,  1864,"  but  that  its  machinery  should  not  be  "  run 
or  employed  in  running  any  steamboat,  vessel,  or  craft  upon 
any  of  the  routes  of  travel,  or  on  the  rivers,  bays,  or  waters 
of"  that  State  for  that  period.  The  Oregon  Steam  Navigation 
Company,  in  that  agreement,  further  stipulated  that  in  case 
of  any  breach  of  their  covenant  and  agreement  they  would 
pay  the  California  Steam  Navigation  Company  the  sum  of 
seventy-five  thousand  dollars  in  gold  coin  of  the  United  States 
as  "  actual  liquidated  damages,"  such  stipulation,  however,  not 
to  have  the  eii'eet  to  prevent  the  latter  from  taking  such  other 
remedy,  by  injunction  or  otherwise,  as  they  might  be  advised. 

On  the  18th  of  February,  1867,  the  Oregon  Steam  Naviga- 
tioi}  Company  sold  the  New  World  to.  Henry  Winsor,  Clan- 
rick  Crosby,  N.  Crosby,  Jr.,  and  Calvin  H.  Tlale,  executing  to 
Winsor  a  bill  of  sale  which  stated  the  consideration  to  be 
175,000.  That  instrument,  after  setting  out  the  covenant  of 
the  vendors  to  warrant  and  defend  the  steamboat  and  all  its 
appurtenances  against  all  persons  whomsoever,  recited  that 
"  it  was  understood  and  agreed  "  that  the  sale  was  "  upon  the 
express  condition  "  that  the  steamboat  should  not  run,  nor  its 
machinery  be  used  in  running  any  other  steamboat,  vessel,  or 
craft  within  ten  years  from  1st  day  of  May,  1867,  on  any  of 
the  routes  of  travel  on  the  rivers,  bays,  or  waters  of  the  State 
of  California,  or  on  the  Columbia  River  and  its  tributaries. 

At  the  time  of  the  making  of  that  bill  of  sale  Winsor  and 
his  associates,  with  L.  D.  Howe  and  A.  R.  Elder  as  their  sure- 
ties, executed  an  additional  writing,  similar  in  all  respects  to 
that  before  mentioned  as  having  been  executed  by  the  Oregon 
Steam  Navigation  Company  on  the  Ist  of  May,  1864,  except 
that  Winsor  and  his  associates,  in  the  paper  by  them  signed, 
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covenanted  and  agreed  that  the  New'  World  should  not  for  the 
period  of  ten  years  from  May  1,  1867,  be  run,  or  suffered  to 
be  run  or  employed,  nor  its  machinery  used  in  any  other  steam- 
boat on  the  rivers,  bays,  or  waters  of  the  State  of  California, 
or  on  the  Columbia  River  and  its  tributaries. 

On  the  5th  of  March,  1867,  Winsor  executed  to  Hale  a  bill 
of  sale  of  the  Neiu  World,  reciting  a  consideration  of  $75,000, 
and  by  the  terms  of  which  the  tbrmer,  for  himself,  his  heirs, 
executors,  and  administrators,  promised,  covenanted,  and  agreed 
to  and  with  Hale  to  warrant  and  defend  the  title  to  the  steam- 
boat, her  boilers,  engines,  machinery,  tackle,  apparel,  &c. 

On  the  23d  of  November,  1867,  Hale  executed  to  Finch,  the 
defendant  in  error,  a  bill  of  sale,  reciting  a  consideration  of 
150,000,  and  containing,  among  others,  the  following  clauses : 

"And  I,  the  said  Calvin  H.  Hale,  have,  and  by  these  pres- 
ents do  promise,  covenant,  and  agree,  for  myself,  my  heirs, 
executors,  and  administrators,  to  and  with  the  said  Duncan  B. 
Finch,  his  heirs,  executors,  administrators,  and  assigns,  to  war- 
rant and  defend  the  whole  of  said  steamboat  Neio  World,  her 
engines,  boilers,  machinery,  and  all  the  other  before-mentioned 
appurtenances,  against  all  and  every  person  and  persons  whom- 
soever. 

"And  it  is  understood  and  agreed  that  this  sale  is  upon  this 
express  condition,  that  said  steamboat  or  vessel  is  not  within 
ten  years  from  the  1st  day  of  May,  1867,  to  be  run  upon  any 
of  the  routes  of  travel  on  the  rivers,  bays,  or  waters  of  the 
State  of  California,  or  the  Columbia  River  or  its  tributaries, 
and  that  during  the  same  period  last  aforesaid  the  machinery 
of  the  said  steamboat  shall  not  be  run,  or  be  employed  in  run- 
ning, any  steamboat  or  vessel  or  craft  upon  any  of  the  routes 
of  travel  on  the  rivers,  bays,  or  waters  of  the  State  of  Cali- 
fornia, or  the  Columbia  River  and  its  tributaries." 

At  the  same  time  a  separate  written  agreement  was  entered 
into  between  Finch  and  Hale,  from  which  it  appears  that  the 
former,  in  terms,  covenanted  and  agreed  to  do  various  things 
which  have  no  connection  with  this  case,  and  need  not,  there- 
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fore,  be  here  specified.  It  is  only  important  to  observe,  as  to 
that  separate  agreement,  that  it  did  not  embrace  any  covenant 
or  agreement  whatever  on  the  part  of  Finch  against  the  use 
of  the  steamboat  Neio  World,  or  of  its  machinery,  upon  Ihe 
waters  of  California,  or  upon  the  Columbia  Eiver  or  its  tribu- 
taries. 

The  present  action  was  brought  against  Finch  by  Hale  and 
those  associated  with  him  in  the  purchase  from  the  Oregon 
Steam  Navigation  Company. 

The  complaint  avers : 

"  That  in  all  of  said  transactions  Winsor,  defendant  knew, 
represented  his  co-plaintiffs  as  well  as  himself;  that  defendant, 
in  violation  of  his  promise  and  agreement  made  at  the  time 
he  purchased  the  steamboat,  caused,  suffered,  and  permitted 
the  same  to  be  taken  to  San  Francisco  on  or  about  the  1st 
day  of  October,  1868,  and  from  that  date  up  to  May  1,  1874, 
caused,  suffered,  and  permitted  it  to  be  run  upon  the  routes 
of  travel  on  the  rivers,  bays,  and  waters  of  California-;  that 
on  October  5,  1869,  the  Oregon  Steam  Navigation  Company 
sued  the  plaintiffs  and  their  sureties,  Howe  and  Elder,  to 
recover  the  sum  of  $75,000,  fixed  as  liquidated  damages 
for  the  breach  of  the  covenants  and  agreements  contained  in 
the  within  memorandum  of  February  18, 1867, — the  ground 
of  said  action  being  that  the  defendants  therein  had  run  the 
steamboat  New  World,  or  suffered  and  permitted  it  to  be  run 
on  the  rivers,  bays,  and  waters  of  California,  after  November  1, 
1868,  and  prior  to  May  1, 1874,  which  acts,  it  is  averred,  are  the 
same  now  complained  of  as  constituting  a  breach  of  the  defend- 
ant's alleged  agreement  of  November  23, 1867;  (20  Wall.,  64;) 
and  that  in  said  action  the  Oregon  Steam  Navigation  Company 
recovered  a  judgment  against  the  present  plaintiffs  for  $75,000 
which  sum,  with  $4,000  expended  in  -defending  the  suit,  they 
had  been  compelled  to  pay." 

Judgment  is  now  asked  against  Finch  for  $79,000  in  tlam- 
ages  for  the  violation   of  his  alleged  agreement  and  promise. 

The  answer  puts  in  issue  all  the  material  allegations  of  the 
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complaint,  except  the  fact  that  the  steamboat,  subsequent  to 
the  purchase  by  Finch,  was  used  upon  the  waters  of  the  State 
of  California  during  the  period  charged. 

The  defendant,  in  addition,  pleads:  1.  That  the  alleged 
agreement  was  void  under  the  statute  of  frauds  and  perjuries 
of  the  Territory,  in  that  it  was  not,  and  is  not,  to  be  performed 
in  one  year  from  the  making  thereof,  and  was  not,  nor  was 
any  note  or  memorandum  thereof,  in  writing,  signed  by  de- 
fendant, according  to  the  provision  of  the  statute ;  2.  That 
the  steamboat  was  taken  to  California  and  run  upon  the  waters 
and  bays  of  that  State,  by  the  leave  and  license  of  the  plain- 
titF,  given  to  the  defendant  on  the  1st  day  of  July,  1868;  3. 
That  the  action  is  barred  by  the  limitations  of  three  and  six 
years  prescribed  by  the  statute  of  the  Territory. 

There  was  a  verdict  for  the  defendant,  in  obedience  to  a 
peremptory  instruction  by  the  court,  and  the  judgment  ren- 
dered thereon  was  affirmed  by  the  Supreme  Court  of  the  Ter- 
ritory. From  that  judgment  of  affirmance  this  writ  of  error 
is  prosecuted. 

Upon  the  filing  in  the  Supreme  Court  of  the  Territory  of 
the  judgment  and  mandate  of  this  court  in  Oregon  Steam 
Navigation  Co.  v.  Winsor,  20  Wall.,  64,  that  cause  was  re- 
mitted to  the  court  of  original  jurisdiction  for  further  proceed- 
ings according  to  law.  The  defendants  therein  obtained  leave 
to  withdraw,  and  did  withdraw,  their  answers.  Judgment  by 
default  was  thereupon  entered  against  them  for  the  sum  of 
$75,000,  the  amount  fixed  as  actual  liquidated  damages,  with 
interest  and  costs.  Satisfaction  thereof  was  entered  at  the 
same  term  of  the  court.  That  judgment,  it  is  contended  by 
the  present  defendant,  was  obtained  by  collusion  between  the 
parties  to  that  action.  It  is  further  claimed  that  it  has  never 
in  fact  been  satisfied.  Whether  these  charges  are  true  we 
need  not  here  inquire.  And  it  is  scarcely  necessary  to  say 
thai  that  judgment  is  not  conclusive  of  the  rights  of  the  pres- 
ent defeij^dant.  He  was  not  a  party  to  that  action,  nor  noti- 
fied of  its  pendency.     He  had  no  opportunity  or  right  in  that 


1881.]  Hale  v.  Finch.  ^19 

Opinion  of  the  court. 

case  to  controvei't  the  claim  of  the  Oregon  8team  l^avigatioti 
Co.,  to  control  the  defense,  to  introduce  or  cross-examine  wit- 
nesses, or  to  prosecute  a  writ  of  error  to  the  judgment.  (Rail- 
road Co.  V.  Nat.  Bank,  102  U.  S.,  211.)  Besides,  that  ease  was 
founded  upon  ttie  written  covenant  and  agreement  of  Winsor 
and  his  associates  with  the  Oregon  Steam  Navigation  Company, 
while  the  liability  off  Fiueh  to  the  plaintilfe  in  this  action  de- 
pends altogether  upon  the  construction  which  maybe  givcTi  to 
the  bill  of  sale  executed  to  him  b}'  Hale.  If  the  record  of  the 
case  of  the  Oregon  Steam  Navigation  Co.  v.  Winsor,  &;c.,  is 
competent  evidence  in  this  action,  for  any  purpose,  it  can  only 
be  to  show  the  amount  of  damages  which  Winsor  and  his  asso- 
ciates have  sustained  by  reason  of  the  New  World  being  ran 
on  the  waters  of  California,  after  Finch  feecarae  owner. 

But  the  liability  of  those  parties  for  such  damages  arose  out 
of  the  covenant  and  agreement  which  they  made  with  the  Ore- 
gon Steam  Navigation  Conipany.  With  that  transaction, 
however.  Finch  had  no  connection,  and  unless  he  made  a  simi- 
lar covenant  and  agreement  with  those  from  whom  he  pur- 
chased,— thereby  becoming  interested  in  keeping  the  covenant 
and  agreement  made  with  that  company  by  Winsor  and  his 
associates, — ^^he  cannot  be  aft'ected  by  the  judgment  obtained 
against  the  latter. 

This  brings  us  to  the  main  contention  on  behalf  of  plaintiffs 
in  error,  viz.,  that  the  language  of  the  bill  of  sale  from  Hale 
to  Finch,  if  interpreted  in  the  light  of  all  the  circumstances 
attending  its  execution,  imports  a  cmtnanL  upon  the  part  of  the 
latter  that  he  would  not  use,  or  permit  the  use  by  others  of 
the  steamboat  or  its  machinery,  within,  a,  prescribed  period, 
either  upon  the  waters,  rivers,  and  bays  of  California,  or  upon 
the  Columbia  River  and  its  tributaries.  If,  however,  the  lan- 
guage, properly  interpreted,  imports  only  a  condition^  for  breach 
of  which  the  vendor  had  no  remedy  other  tlian  by  suit  to  re- 
cover the  property  sold,,  then  it  is,  as  indeed  it  must  be,  con- 
ceded that  the  judgment  below  was  right. 

We  are  of  opinion  that  the  latter  construction  is  the  proper 
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one.  If  we  look  both  at  the  circumstances  preceding  and  at  those 
immediately  attending  the  purchase  by  Pinch,  and  if  we  even 
impute  to  him  full  knowledge  of  everything  that  occurred,  as 
well  when  the  Oregon  Steam  Navigation  Company  made  its 
original  purchase  as  when  it  subsequently  sold  to  Winsor  and 
his  associates,  (all  which  counsel  for  plaintifts  contends  we  are 
bound  by  the  settled  rules  of  law  to  do,)  what  do  we  find  ? 

The  written  memorandum  between  that  company  and  the 
California  Steam  Navigation  Company,  in  words  aptly  chosen, 
shows,  as  we  have  seen,  an  express  covenant  and  agreement, 
upon  the  part  of  the  former,  that  the  Neiv  World  nor  its  ma- 
chinery shall  be  used  on  the  waters  of  California  within  ten 
years  from  May  1,  1864,  and  also  to  pay  a  certain  sum,  as 
actual  liquidated  damages,  for  any  breach  of  such  covenant 
and  agreement.  The  bill  of  sale  from  the  Oregon  Steam 
Navigation  Company  to  Winsor  and  his  associates  did  not 
contain  any  words  of  covenant  or  agreement.  But  that  com- 
pany, in  view  of  its  express  covenants  to  the  California  Steam 
Navigation  Company,  took  care  to  exact  from  its  vendees  a 
separate  written  obligation,  in  which  the  latter,  in  express 
terms,  covenanted  and  agreed  with  that  company  in  like  man- 
ner as  the  latter  had  covenanted  and  agreed  with  the  California 
Steam  Navigation  Company.  The  next  writing  executed  was 
the  bill  of  sale  from  Winsor  to  Hale.  That  instrument  shows 
nothing  more  than  a  covenant  to  warrant  the  title  to  the 
steamboat.  It  makes  no  reference,  in  any  form,  to  any  waters 
from  which  the  steamboat  should  be  excluded.  Then  comes 
the  bill  of  sale  executed  by  Hale  to  Finch.  Its  material  por- 
tions are  the  same  in  substance,  and  in  language  almost  iden- 
tical, with  the  bill  of  sale  given  by  the  Oregon  Steam  Naviga- 
tion to  Winsor.  Each  contains  a  covenant  and  agreement 
upon  the  part  of  the  vendor  simply  to  warrant  and  defend  the 
title  to  the  steamboat,  its  machinery,  &c.,  against  all  persons 
whomsoever.  But  each  recites,  let  it  be  observed,  only  an 
agreement  that  the  sale  is  upon  the  express  condition  that  it  shall 
not  be  used  or  employed  upon  those  waters.     Upon  the  sale 
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by  the  Oregon  Steam  Navigation  Company  to  Winsor  and  his 
associates,  the  former,  as  we  have  seen,  was  careful  to  take  the 
separate  obligation  of  the  latter,  with  surety,  containing  cove- 
nants and  agreements,  described  in  such  terms  as  to  show  that 
the  draughtsinan,  as  well  aa  all  partifes,  knew  the  difference 
between  a  covenant  and  a  condition.  The  came  criticism  may 
be  made  in  reference  to  the  separate  writing  signed  by  Finch 
and  Hale  at  the  time  of  the  execution  by  the  latter  of  the  bill 
of  sale  to  the  former.  The  latter  writing  shows,  it  is  true, 
several  covenants  and  agreements  upon  the  part  of  Finch,  but 
no  covenant  or  agreement  in  reference  to  the  use  of  the  boat, 
such  as  is  found  in  the  writings  which  passed  between  the  Cali- 
fornia Steam  Navigation  and  the  Oregon  Steam  Navigation, 
or  such  as  are  contained  in  the  separate  agreement  between 
the  latter  and  Winsor  and  his  associates. 

If,  therefore,  we  suppose  (which  we  could  not  do  without 
discrediting  some  of  the  testimony)  that  Finch,  at  the  time  of 
his  purchase,  had  knowledge  of  all  the  papers  executed  upon 
prior  sales  of  the  Neio  World,  the  absence,  as  well  from  the 
bill  of  sale  accepted  by  him  as  from  the  written  agreement  of 
the  same  date,  signed  by  him  and  Hale,  of  any  covenant  or 
agreement  that  he  would  not  use  that  vessel,  or  permit  it  to  be 
used,  on  the  prohibited  waters  within  the  period  prescribed, 
quite  conclusively  shows  that  he  never  intended  to  assume  the 
personal  responsibility  which  would  result  from  such  acovenant. 

It  thus  appears  that  the  circumstances,  separately  consid- 
ered, militate  against  the  construction  for  which  plaintiff  con- 
tends. 

But  if  we  omit  all  consideration  of  the  circumstances  under 
which  the  bill  of  sale  from  Hale  to  Finch  was  executed,  and 
look  solely  at  the  language  employed  in  that  instrument,  there 
seems  to  be  no  ground  upon  which  the  claim  of  plaintifi'  can 
stand.  The  words  are  precise  and  unambiguous.  No  room 
is  left  for  construction.  It  is  undoubtedly  true,  as  argued  by 
counsel,  that  neither  express  words  of  covenant,  nor  any  par- 
ticular technical  words,  nor  any  special  form  of  words,  are 
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necessary  in  order  to  charge  a  party  with  covenant.  ■(!  KoU. 
Abriclg.,  518;  1  Burr,  290  ;  IVesey,  516;  Sheppard's  Touch- 
stone, 161,  162;  Courtney  v.  Taylor,  7  Scott  IS.  K.,  765;  2 
Pars,  on  Cent.,  510.)  " The  law,"  saj's Bacon,  "does  not  seem 
to  have  appropriated 'any  set  form  of  words  which -are  abso- 
lutely necessary  to  be  made  use  of  in  creating  a  covenant." 
(Bacon's  Abridgment,  Covenant,  A.)  So  in  Sheppard's  Touch- 
stone, 161,  162,  it  is  said:  "There  need  not  be  any  formal 
words,  as  '  covenant,'  '  promise,'  and  the  like,  to  make  a  cov- 
enant on  which  to  ground  an  action  of  covenant,  for  a  cov- 
enant may  be  had  by  any  other  words ;  and  npon  any  part  of 
an  agreement  in  writing,  in  whatsoever  words  it  be  set  down, 
for  anything  to  be  or  not  to  be  done,  th-e  party  to  or  with  whom 
the  promise  or  agreement  is  made  may  have  his  action  upon 
the  breach  of  the  agrement."  ■"  Sometimes,"  says  Mr.  Par- 
sons, "  words  of  proviso  and  condition  will  be  construed  into 
words  of  covenant,  when  such  is  the  apparent  intention  and 
meaning  of  the  parties."  (2  Pars,  on  Cont.,  510,511.)  There 
are  also  cases  in  the  books  in  which  it  has  been  held  that  even 
a  recital  in  a.  deed  may  amount  to  a  covenant.  (Farrall  v.  Hil- 
ditch,  5  C.  B.,K  S.,  852  ;  Great  Northern  R.  W.  Co.  v.  Harri- 
risoo,  12  C.  B.,  609;  Severn  v.  Clark,  1  Leon,  122.)  And 
there  are  cases  in  which  the  instrument  lo  be  construed  was 
held  to  contain  both  a  condition  and  a  covenant ;  aa,  "  if  a 
man  by  indenture  letteth  lands  for  years,  provided  always,  and 
it  is  covenanted  and  agreed  between  the  said  parties,  that  the 
lessee  should  not  alien."  It  was  adjudged  that  this  was  "a 
condition  by  force  of  the  proviso,  and  a  covenant  by  force  of 
the  other  words."     (Co.  Litt,  203  b.) 

But  according  to  the  authorities,  including  some  of  those 
above  cited,  and  from  the  reason  and  sense  of  the  thing,  a 
covenant  will  not  arise  unless  it  can  be  collected  from  the 
whole  instrument  that  there  was  an  agreement,  or  promise,  or 
engagement  upon  the  part  of  the  person  sought  to  be  charged 
for  the  performance  or  non-performance  of  some  act.  Comyns 
in  his  Digest,  Covenant,  A  2,  says  that  "any  words  in  a  deed 
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which  show  an  a^eement  to  do  a  thing,  make  a  covenant. " 
"  But,"  saj-s  the  same  author,  "where  words  do  not  antiount  to 
an  agreement,  covenant  does  not  lie ;  as,  if  they  are  merely 
conditional  to  defeat  the. estate;  as,  a  lease  provided  and  upon 
condition  that  the  lessee  collect  and  pay  the  rents  of  his  other 
houses. "  (Comyns'  Dig.,  Covenant,  A  3.)  The  language  last 
quoted  is  found  also  in  Piatt's  Treatise  on  the  Law  of  Cove- 
nants. (Law  Library,  vol.  3,  p.  17.)  It  there  appears  in  con- 
nection with  his  reference  to  the  case  where  A  leased  to  B  for 
years,  on  condition  that  he  should  acquit  the  lessor  of  ordinary 
and  extraordinary  charges,  and  should  keep  and  leave  the 
houses  at  the  end  of  the  term  in  as  good  plight  as  be  found 
them.  In  such  case,  the  author  remarks,  the  lessee  was  held 
liable  to  an  action  for  omitting  to  leave  the  houses  in  good 
plight,  "  for  here  an  agreement  was  implied." 

Applying  these  doctrines  to  the  case  before  us,  its  solution 
is  not  difficult.  Without  stopping  to  consjder  whether  a  cove- 
nant upon  the  part  of  Finch  could  arise  out  of  a  bill  of  sale 
which  he  did  not  sign,  but  merely  accepted  from  his  vendor, 
(Piatt  on  Covenants,  ch.  1,)  it  is  sufficient  to  say  that  that  instru- 
ment contains  no  agreement,  or  engagement,  or  promise  b}- 
him  that  he  would  or  would  not  do  anything.  There  is  in 
terms  a  covenant  by  Hale  to  Finch  to  defend  the  title  to  the 
boat  and  its  machinery  against  all  persons  whomsoever.  This 
is  immediately  followed  by  language  implying  an  agreement 
not  that  Finch  would  not  use,  or  permit  others  to  use,  the 
boat  and  its  machinery  upon  the  prohibited  waters  within  the 
period  limited,  but  only  an  agreement  that  the  sale  was  upon 
the  express  condition  that  neither  the  boat  nor  its  machinery 
should  be  so  used.  It  is  the  case  of  a  bare,  naked  condition, 
unaccompanied  bywords  implying  an  agreement,  engagement, 
or  promise  by  the  vendee  that  he  would  personally  perform,  or 
become  personally  responsible  for  the  performance  of,  the  ex- 
press condition  upon  which  the  sale  was  made.  The  vendee 
took  the  property  subject  to  the  right  which  the  law  reserved 
to  the  vendor  of  recovering  it  upon  breach  of  the  condition 
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prescribed.  The  vendee  was  willing,  as  the  words  in  their 
natural  and  ordinary  sense  indicate,  to  risk  the  loss  of  the 
steamboat  when  such  breach  occurred,  but  not  to  incur  the  per- 
sonal liability  which  would  attach  to  a  covenant  or  agreement 
upon  his  part  that  he  would  not  use,  and  should  not  permit 
others  to  use,  the  boat  or  its  machinery  upon  the  waters  within 
the  period  named.  If  this  be  not  so,  then  every  condition  in 
a  deed  or  other  instrument,  however  bald  that  instrument 
might  be  of  language  implying  an  agreement,  could  be  turned 
by  mere  construction,  and  against  the  apparent  intention  of 
the  parties,  into  a  covenant  or  agreement  involving  personal 
responsibility.  The  vendor  having  expressly  and  the  vendee 
impliedly  agreed  that  the  sale  was  upon  an  express  condition, 
stated  in  such  form  as  to  preclude  the  idea  of  personal  respon- 
sibility upon  the  part  of  the  vendee,  we  should  give  effect  to 
their  intention  thus  distinctly  declared. 

This  conclusion  disposes  of  the  case,  and  relieves  us  of  the 
necessity  of  considering  other  questions  of  an  interesting  nature 
which  counsel  have  discussed. 

Judgment  afl&rmed.  Affirmed. 


William  C.  Conner,  James  A.  Flack,  and  James  P.  Connor, 

EXECUTORS  OP  WlLLIAM  C.  CONNER,  DECEASED,  SHERIFF  OF  THE 
CITY  AND  COUNTY  OF  Nbw  YoRK,  V.  WlLLIAM  H.  LoNG,  AS- 
SIGNEE IN  BANKRUPTCY  OF  BeNJAMIN  H.  SpAULDING. 

December  5, 1881. 

1.  Under  section  5044  ot  the  United  States  Revised  Statutes  only  tlie  title 

to  property  subject  to  an  attachment  levied  within  four  months  next 
preceding  the  comrnencement  of  the  bankruptc}'  proceedings  hecomes 
vested  in  the  assignee  by  relation,  the  same  attachment  being  there- 
by dissolved  as  of  that  date. 

2.  Hence  every  title  to  property  souglit  to  be  acquired  by  a  seizure  and 

sale  nnder  an  attactiment,  belonging  to  one  subsequently  declared  a 
bankrupt,  is  defeated  if  the  attachment  is  levied  within  four  months 
next  preceding  the  institution  of  the  bankniptcy  proceeding;  and  the 
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creditor  at  whose  instance  and  for  whose  benefit  the  sale  has  been 
made,  and  tlie  pnrchaser  vvlio  has  acquired  possession  of  the  property, 
asserting  a  claim  of  ownership,  are  each  liable  for  a  tortious  conver- 
sion of  the  property  of  the  assignee. 

3.  As  a  general  rule  a  sheriff  who,  as  a  public  officer  of  the  court,  obeys 

its  precepts  regular  on  tlieir  face,  without  notice  of  any  want  or 
failure  of  jurisdiction,  and  who  does  not  exceed  the  duties  imposed 
by  such  precepts,  is  protected  from  personal  liability  even  though  such 
precepts  turn  out  to  be  void. 

4.  Accordingly,  a  sheriff  who  serves  an  attachment  from  a  State  court, 

on  property  of  a  party  who  is  subsequently  within  the  four  months 
adjudged  a  banlcrupt,  and  who.  by  virtue  of  an  execution  in  the  at- 
tachment suit,  without  notice  of  such  bankruptcy,  sells  the  property 
and  pays  over  its  proceeds  to  the  plaintiff  in  the  attachment  suit,  be- 
fore the  date  of  the  assignment  by  the  register  to  the  assignee,  but 
after  the  institution  of  the  bankruptcy  proceedings,  is  not  liable  to 
the  assignee  for  a  convei'sion. 

Error  to  .the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  I^ew  York. 

Vanderpoel,  Green  ^  Cuming,  for  plaintitis  in  error. 

D.  H.  Chamberlain  and  W.  B.  Hornblower,  for  defendant  in 
error. 

Matthews,  J. — The  facts  out  of  which  the  controversy  in 
this  case  has  grown  are  undisputed.     They  are  as  follows  : 

On  July  20, 1875,  a  warrant  of  attachment  was  duly  issued 
in  an  action  commenced  on  that  day  by  Alfred  J.  Dickerson 
against  Benjamin  H.  Spaulding  in  the  Supi'eme  Court  of  the 
State  of  New  York,  the  defendant  being  a  non-resident. 
William  C.  Conner,  as  sherifi'  of  the  city  and  county  of  New 
York,  to  whom  the  warrant  of  attachment  was  directed,  levied 
it  on  the  same  day  on  the  personal  property  in  controversy  in 
this  action,  being  a  quantity  of  straw  goods,  and  the  property 
at  the  time  of  Spaulding. 

On  July  27,  1875,  an  order  was  made  in  the  cause  directing 

the  sheriii'  to  sell  the  property  levied  upon  by  him,  on  the 

ground  that  it  was  perishable,  under  which  it  was  sold  on 

August  1,  1875,  for  the  sum  of  $1,156.50.     Judgment  was 

15  v3 
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ent&red  in  the  action  on  September  15,  1875,  in  favor  of  the 
plaintiff  for  $2,175.85.  Execution,  was  entered  thereon,  tested 
September  15,  and  received  by  the  sheriff  on  that  day.  He 
returned  it  September  20,  1875,  sho-wing  that  the  amount 
made,  being  the  proceeds  of  the  sale  less  expenses,  had  been 
paid  by  the  sheriff  to  the  asttorney  of  the  plaintiff  in  execution. 

Benjamin  H.  Spaulding,  the  defendant  in  the  attachment, 
was  a  resident  of  Massachusetts.  On  July  23,  1875,  a  peti- 
tion in  bankruptcy  was  filed  against  him  by  creditors  in  the 
District  Court  of  the  United  States  for  the  District  of  Massa- 
chusetts, and  he  was  adjudged  a  bankrupt  on  September  4, 
1875.  The  deed  of  assignment  was  executed  by  the  register 
in  bankruptcy  to  William  H.  Long,  the  appointed,  assignee,  on 
September  21, 1875. 

On  January  21,  1876,  Long,  as  assignee,  commenced  in  the 
Superior  Court  of  the  city  of  New  York  the  present  action 
against  Conner,  the  sheriff,  to  recover  the  value  of  the  goods, 
on  the  grotsnd  that  the  sate  by  him  was  a  wrongful  conversion 
of  property,  the  title  to  and  right  of  possession  in  which  had 
at  the  time,  by  the  operation  of  the  bankrupt  act,  become 
vested  in  him  as  assignee  of  the  bankrupt,  Spaulding. 

This  action  was  removed  by  the  plaintiff  therein  to  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York.  The  trial  resulted  in  a  verdict  and  judgment 
for  $1,186.43  in-  favor  of  the  plaintiff',  to  reverse  w^hich  this 
writ  of  error  is  prosecuted. 

The  answer  of  the  defendant,  Conner,  denied  "  that  he 
knew  or  in  any  way  had  any  notice  or  intimation  of  said  al- 
leged proceedings  in  bankruptcy  until  subsequent  to  such  sale, 
and  until  after  the  payment  over  by  this  defendant  of  the 
money  so  received  by  him  upon  such  sale,  as  hereinafter  set 
forth." 

Upon  the  trial  the  judge  instructed  the  jury  that  upon  these 
admitted  facts  the  sheriff  was  guilty  of  a  conversion  of  the 
property  in  question  on  August  1, 1875,  in  selling  it  under  the 
order  of  the  Supreme  Court  of  New  York ;  that  he  was  con- 
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sequently  liable  to  pay  to  the  plaintiff  the  market  value  thereof 
on  that  date,  with  interest ;  and  that  the  only  question  sub- 
mitted for  their  determination  was  the  amount  of  damages. 

The  form  of  this  charge  assumed  the  truth  of  the  foregoing 
allegation  in  the  defendant's  answer  as  to  the  want  of  notice 
in  fact  to  the  sheriff  of  the  proceedings  in  bankruptcy. 

The  question  now  to  be  considered  and  determined  is 
whether  there  is  error  in  this,  charge. 

The  solution  of  this  question  depends  upon  the  force  to  be 
given  to  the  fourteenth  section  of  the  bankrupt  act  of  1867, 
now  section  5044  of  the  Revised  Statutes,  which  reads  as 
follows : 

"As  soon  as  an  assignee  is  appointed  and  qualitied,  the  judgej, 
or  when  there  is  no  opposing  interest  the  register,  shall,  by  art 
instrument  under  his  hand,  assign  and  convey  to  the  assignee 
all  the  estate,  real  and  personal,  of  the  bankrupt,  with  all  his 
deeds,  books,  and  papers  relating  thereto,  and  such  assignment 
shall  relate  back  to  the  commencement  of  the  proceedings  in 
bankruptcy,  and  by  operation  of  law  shall  vest  the  title  to  all 
such  property  and  estate,  both  real  and  persoaal,  in  the  as- 
signee, although  the  same  is  then  attached  on  mesne  process 
as  the  property  of  the  debtor,  and  shall  dissolve  any  such  at- 
tachment made  within,  four  months  next  preceding  the  com- 
mencement of  the  bankruptcy  proceedings." 

In  the  case  of  Hampton  v.  Rouse,  22  Wall.,  275,  it  was  de- 
clared by  Mr,  Justice  Clifford,  delivering  the  opinion  of  the 
court,  that  the  plain  meaning  of  this  section  of  the  bankrupt 
act  was  that  "  until  an  assignee  is  appointed  and  qualified, 
and  the  conveyance  or  assignment  is  made  to  him,  the  title  to 
the  property,  whatever  it  may  be,  remains  in  the  bankrupt." 
It  is  equally  plain  that  when  the  assignment  is  made  it  operates 
retrospectively.  The  title  of  the  bankrupt  in  the  interval  is 
defeasible,  and  when  the  assignment  is  made  is  divested  as  of 
the  date  when  the  petition  was  filed.  All  titles  derived  under 
or  through  him,  originating  subsequent  to  that  date,  are  over- 
reached and  defeated,  and  that  by  force  of  law,  without  regard 
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to  the  knowledge  or  motives  of  the  claimant.  (Bank  ?;.  Sher- 
man, 101  U.  8.,  403.)  The  statute  declares  that  the  title  of 
the  assignee  shall  thus  vest  by  relation  to  the  commencement 
of  the  proceedings  in  bankruptcy,  although  the  property  is  theu 
attached  on  mesne  process  as  the  property  of  the  debtor. 

It  is  urged  in  argument  on  behalf  of  the  present  plaintiff  in 
error  that  the  language  of  the  act,  in  the  case  of  property  held 
by  virtue  of  an  attachment,  divests  the  title  only  when  the 
property  is  so  held  at  the  date  of  the  execution  and  delivery 
of  the  assignment,  and  not  at  the  time  of  filing  the  petition  in 
bankruptcy;  and  that,  consequently,  when,  as  in  the  present 
case,  the  attachment  proceedings  had  resulted  in  a  disposition 
of  the  property  prior  to  the  actual  conveyance  to  the  assignee, 
the  title  to  them  would  not  pass  to  him.  To  hold  otherwise, 
it  is  said,  would  be  to  defeat  the  legitimate  operation  of  an  at- 
tachment which  had  been  commenced  more  than  four  months 
prior  to  the  inception  of  the  bankruptcy  proceedings,  in  oppo- 
sition to  the  plain  provisions  of  the  law;  for  it  might  well  be 
that  under  such  an  attachment  property  might  be  held,  undis- 
posed of,  at  the  date  of  the  tiling  of  the  petition  in  bankruptcy. 
But  it  is  equally  true  that  property  so  held  might  remain  subject 
to  the  attachment  at  the  date  of  the  conveyance  to  the  assignee, 
and  the  supposed  difficulty  is  not  removed  by  the  proposed 
construction  of  the  act.  It  is  removed,  however,  by  consider- 
ing the  whole  section,  from  which  it  appears  that  it  is  the 
title  to  property  subject  to  an  attachment,  only  when  levied 
within  four  months  next  preceding  the  commencement  of  the 
bankruptcy  proceedings,  which  becomes  vested  in  the  assignee 
by  relation,  the  same  attachment  being  thereby  dissolved,  as 
of  that  date. 

One  consequence  is,  that  if  property  of  the  debtor,  levied 
on  under  such  an  attachment,  has  been  sold  prior  to  the  tiling 
of  the  petition  in  bankruptcy,  but  thereafter  the  proceeds  of 
the  sale  remain  in  the  hands  of  the  sheriff,  or  have  been  applied 
before  the  assignment  to  the  payment  of  the  judgment  in  the 
attachment  suit,  the  rights  of  the  assignee  attach  to  the  money 
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• 
and  cannot  follow  the  property  sold ;  for,  not  being  subject  to 

the  attachment  at  the  commencement  of  the  bankruptcy  pro- 
ceedings, the  title  to  the  attached  property  is  not  thereby  trans- 
ferred to  the  assignee ;  but  the  attachment  being  dissolved 
upon  that  event,  the  right  to  the  proceeds  of  the  sale  passes 
under  the  assignment,  released  from  the  claims  of  all  parties 
to  the  attachment  suit,  as  of  the  date  of  the  commencement  of 
the  proceedings  in  bankruptcy.  And  in  such  a  case  the  plain- 
tiff in  the  attachment  suit,  having  received  the  proceeds  of  the 
sale  on  his  judgment,  would  be  liable  to  an  action  by  the  as- 
signee for  that  sum  of  money  had  and  received  to  his  use  ;  or, 
if  it  remained  in  the  hands  of  the  sheriff,  the  assignee  might 
become  a  party  to  the  action  and  obtain  an  order  of  the  court 
requiring  the  amount  to  be  paid  directly  to  himself. 

Another  result  is,  that  if  the  property  has  been  sold  under 
the  attachment  after  the  commencement  of  the  bankruptcy 
proceedings,  no  title  passes  by  the  sale,  for  the  property  ceased, 
at  that  time,  to  be  the  property  of  the  bankrupt,  and  became 
the  propertj'  of  the  assignee,  a  stranger  to  the  action  and  not 
affected  by  it;  and  both  the  plaintitf  in  the  attachment  and 
the  purchaser  at  the  sheriff's  sale  would  be  liable  to  the  as- 
signee for  a  conversion  of  his  property,  the  one  for  having 
caused  its  sale,  the  other  for  having  taken  possession  of  it  as 
owner. 

Upon  this  point  there  can  scarcely  be  any  diversity  of  opin- 
ion, for  it  would  be  difficult  to  give  to  this  feature  of  the  bank- 
rupt law  any  less  effect  without  depriving  it  of  all  substantial 
operation  and  defeating  its  obvious  policy.  It  was  undoubt- 
edly deemed  an  essential  element  in  any  efficient  system  the 
main  purpose  of  which  was  to  secure  an  equal  participation  in  the 
effects  of  the  bankrupt  to  all  his  creditors,  not  only  as  against 
fraudulent  and  collusive  dispositions  by  the  bankrupt  himself, 
but  also  as  against  the  zealous  competition  among  creditors,  in 
their  heedless  race  of  diligence,  to  obtain  priority.  For  this 
reason  every  title  to  property  sought  to  be  acquired  by  a  seiz- 
ure and  sale  under  an  attachment,  belonging  to  one  subse- 
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quently  declared  to  be  a  bankrupt,  is  defeated  if  the  attach- 
ment is  levied  within  four  months  next  preceding  the  institu- 
tion of  the  bankruptcy  proceeding;  and  the  creditor  at  whose 
instance  and  for  whose  benefit  the  sale  has  been  made,  and  the 
purchaser  who  has.  acquired  possession  of  the  property,  assert- 
ing a  claim  of  ownership,  are  each  liable  for  a  tortious  conver- 
sion of  the  property  of  the  assignee.. 

In  DuiBeld  v.  Horton,  73  K  Y.,  218,  it  was  decided  that  a 
debtor  of  the  bankrupt  whose  obligation  had  been  subjected  to 
an  attachment  levied  within  four  months,  next  preceding  the 
bankruptcy  proceedings  was  liable  to  the  assignee,  notwith- 
standing previous  payment,  without  actual  knowledge  of  the 
bankruptcy,  to  the  sheriff,  upon  a  judgment  rendered  against 
the  bankrupt  in  the  attachment  proceedings.  In  that  case  the 
court  says :  "  The  payment  by  the  defendants  to  the  sheriff  of 
the  debt  due  Yerkes  was  without  authority,  and  did  not  dis- 
charge the  obligation  either  to  Yerkes  or  the  plaintiffs.  The 
lien  of  the  sheriff  was  discharged  and  the  payment  was  volun- 
tary. There  was  no  process  against  the  defendants  or  their 
property,,  neither  was  there  any  judgmient  or  order  of  any 
court,  in  obedience  to  which  the  money  was  paid.  The  judg- 
ment and  execution  was  a  general  judgmient  and  execution 
against  Yerkes,  and  not  a  judgimient  specifically  subjecting  the 
debt  to  the  payment  of  the  judgment  and  requiring  the  defend- 
ants to  pay  it,  or  the  sheriff  to  collect  and  apply  it." 

In  the  course  of  the  sarne  decision  the  New  York  Court  of 
Appeals  intimates  an  opinion  that  "  the  sheriff  could  not  prob- 
ably be  sued,  being  an  officer  of  the  court  and  receiving  the 
money  as  such ; "  and  cites  in  sapport  of  it  the  cases  of  John- 
son I'.  Bishop,  1  Woolwortb,  324,  and  Bradley  v.  Frost,  3  Dillon, 
457. 

The  former  of  these  cases — Johnson  v.  Bishop,  supra — was 
an  action  of  detinue,  brought  by  the  assignee  of  Loeb,  a  bank- 
rupt, to  recover  possession  of  goods  attached  as  the  property 
of  Loeb  &  Co.,of  which  he  was  the  sole  member,  and  held  by  the 
sheriff.     The  attachment  suit  had  been  brought  in  a  State  court 
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of  Iowa,  and  the  action  of  the  assignee  in  the  District  Court  of 
the  United  States  for  that  district.  The  Distriet  Court  had  dis- 
missed the  cause  for  want  of  jurisdiction,  and  the  assignee 
prosecuted  a  writ  of  error  to  the  Circuit  Court.  It  was  admit- 
ted in  the  opinion  of  that  court,  delivered  by  Mr.  Justice  Mil- 
ler, that  on  the  facts  alleged  the  title  to  the  goods  vested  in 
the  assignee  as  soon  as  the  assignment  to  him  was  executed, 
and  with  that  title  he  acquired  a  right  of  immediate  possession ; 
but  it  was  held  that  he  must  apply  tp  the  State  court  in  the  at- 
tachment suit  for  a  recognition  and  enforcement  of  his  rights, 
or,  waiting  till  the  sheriff  had  parted  with  the  possession,  prose- 
cute a  party  who  could  not  shelter  himself  behind  the  jurisdic- 
tion of  a  court  of  law,  and  that  he  could  not  maintain  an  ac- 
tion against  the  sheriff  for  the  recovery  of  the  possession  of  the 
property,  and  damages  for  its  detention.  "  The  property,"  it 
was  said,  "  is  lield  by  the  aherift"  under  writs  rightfully  issued, 
and  his  possession  is  the  possession  of  the  court  by  the  com- 
mand of  whose  writ  he  seizes  it  And  so  long  as  the  proceed- 
ings in  virtue  of  which  it  was  taken  are  pending,  that  posses- 
sion will  not  be  interfered  with  by  any  other  court." 

In  answer  to  the  argument  that  the  bankruptcy  proceedings 
operated  to  discharge  the  attachment  at  once,  without  any 
order  in  that  behalf,  so  that  the  sheriff  was  left  without  any 
authority  to  hold  the  property,  the  opinion  proceeds  (p.  328)  as 
follows  : 

"  It  may  be  true  that  the  attachments  have  ceased  to  have 
any  binding  force.  But  whether  they  have  or  not  is  the  ques- 
tion ;  and  this  question  depends  not  only  upon  a  propositicm  of 
law  here  urged  upon  us,  but  also  upon  two  questions  of  fact ; 
that  is,  whether  Loeb  has  been  adjudicated  a  bankrupt,  and 
whether  he  was  the  only  member  of  fhe  firm  of  Loeb  &  Co. 
Of  the  principle  of  law  the  State  court  is  hound  to  take  judi- 
cial notice,  but  of  the  two  facts  stated  it  is  not  bound  to  take 
such  notice.  No  court  is  bound  to  take  judicial  notice  of  the 
proceedings  of  another  court.  If  material  to  a  controversy 
before  it,  it  must  be  informed  thereof  by  the  pleadings,  and 
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if  the  allegations  are  denied  they  must  be  proven  by  the 
record.  The  State  court  can  have  no  knowledge  or  even  no- 
tice of  the  proceedings  in  the  Federal  court,  by  which  its  right 
to  possess  and  adjudicate  the  property  in  question  is  affected. 
It  should  be  informed,  in  a  proper  way,  of  those  proceedings, 
before  its  possession  is  interfered  with  or  assailed."  And  in 
support  of  this  conclusion  reliance  was  had  upon  the  cases  of 
Hagan  v.  Lucas,  10  Peters,  400 ;  Pulliara  v.  Osborne,  17  How., 
471 ;  Taylor  v.  Carry!,  20  How.,  583 ;  Freeman  v.  Howe,  24 
How.,  450  ;  ex  parte  Dorr,  8  How.,  103  ;  and  Buck  v.  Colbath, 
3  Wall,  334. 

The  principle  of  this  decision  was  expressed  in  the  opinion 
of  the  court  in  the  case  of  Doe  v.  Childress,  21  Wall.,  642,  in 
which  Mr.  Justice  Hunt  said :  "  Where  the  power  of  a  State 
court  to  proceed  in  a  suit  is  subject  to  be  impeached,  it  cannot 
be  done  except  upon  an  intervention  by  the  assignee,  who 
shall  state  the  facts  and  make  the  proof  necessary  to  terminate 
such  jurisdiction;"  and  adding:  "This  rule  gains,  whether 
the  four  months'  principle  is  applicable,  or  whether  it  is  not 
applicable." 

The  case  of  Johnson  v.  Bishop,  supra,  however,  does  not 
decide  the  question  now  before  us,  whether,  after  the  State 
court  has  exhausted  its  jurisdiction  over  the  attached  property, 
the  sheriff,  as  well  as  the  plaintiff  and  the  purchaser,  may  not 
be  proceeded  against  for  a  conversion  of  the  property  at  the  suit 
of  the  assignee,  who  at  the  time  of  the  sale  had  become  in  law 
its  owner. 

Bradley  v.  Frost,  1  Dillon  Cir.  Ct.  Rep.,  457,  was  such  an 
action,  not  distinguishable  in  its  circumstances  from  the  pres- 
ent; and  in  that  the  circuit  judge,  upon  the  principle  decided 
in  Johnson  i'.  Bishop,  held  that  the  gheriff  was  not  liable,  but 
not  without  expressing  doubt  of  the  correctness  of  his  decis- 
ion. The  ground  of  his  judgment  was,  that  the  property  levied 
on  under  the  attachment  was  at  the  time  the  acknowledged 
property  of  the  debtor,  and  thereby  came  into  the  lawful  pos- 
session of  the  court,  held  by  the  sheriff'  as  its  officer,  and  was 
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sold  by  the  latter  in  obedience  to  a  command  directing  him  to 
sell,  not  generally,  as  in  case  of  an  ordinary  execution  upon  a 
personal  judgment,  the  property  of  the  judgment  debtor,  but 
specifically,  the  very  propertj'  in  the  custody  of  the  court,  and 
upon  whieh  it  acted  in  rern. 

The  case  is  thus  brought  within  the  terms  of  the  first  of  the 
two  classes  of  legal  process  described  in  Buck  v.  Colbath,  3 
"Wall.,  343, — "  those  in  which  the  process  or  order  of  the  court 
describes  the  property  to  be  seized,  and  which  contain  a  direct 
command  to  the  officer  to  take  possession  of  that  particular 
property" — the  sale  being  substituted  for  the  seizure — in  re- 
spect to  which  it  is  said  "  he  has  no  discretion  to  use,  no 
judgment  to  exercise,  no  duty  to  perform  but  to  seize  the 
property  described;"  and  from  which,  it  is  added,  if  follows, 
"  as  a  rule  of  universal  application,  that  if  the  court  issuing 
the  process  had  jurisdiction  in  the  case  before  it  to  issue  that 
process,  and  it  was  a  valid  process  when  placed  in  the  officer's 
hands,  and  that  in  the  execution  of  such  process  he  kept 
himself  strictly  within  the  mandatory  clause  of  the  process, 
then  such  writ  or  process  is  a  complete  protection  to  bira,  not 
only  in  the  court  which  issued  it,  but  in  all  other  courts." 

On  the  other  hand,  in  the  case  of  those  writs  "  in  which  the 
officer  is  directed  to  levy  the  process  upon  property  of  one 
of  the  parties  to  the  litigation  sufficient  to  satisfy  the  demand 
against  him,  without  describing  any  specific  property  to  be 
thus  taken,"  it  is  declared  in  the  same  opinion  (p.  344)  that 
'•  the  bfficer  has  a  very  large  and  important  field  for  the  exer- 
cise of  his  judgment  and  discretion  :  first,  in  ascertaining  that 
the  property  on  which  he  proposes  to  levy  is  the  property  of 
the  person  against  whom  the  writ  is  directed ;  secondly',  that 
it  is  property'  which  by  law  is  subject  to  be  taken  under  the 
writ;  and  thirdly,  as  to  the  quantity  of  such  property  neces- 
sary to  be  seized  in  the  case  in  hand.  In  all  these  particulars 
he  is  bound  to  exercise  his  own  judgment,  and  is  legally  respon- 
sible to  any  person  for  the  consequences  of  any  error  or  mistake 
in  its  exercise  to  his  prejudice.     He  is  so  liable  to  plaintiff,  to 
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defendant,  or  to  any  thit-d  person  whom  his  erroneous  action 
in  the  premises  may  injure."  Amd  "the  court  can  afford  him 
no  protection  against  the  parties  so  injured ;  for  the  court  is 
in  nowise  responsible  for  the  manner  in  whicli  he  exercises 
that  discretion  which  the  law  reposes  in  him,  and  in  no  one 
else." 

It  is  manifest  that  the  act  of  the  sheriff,  for  which  he  is 
sought  to  be  charged  in  the  present  action,  is  not  within  the 
rule  established  as  to  the  latter  class  of  cases ;  for  he  neither 
had  nor  exercised  any  discretion  in  making  the  sale;  and 
doing  only  what  he  M'as  specitically  and  in  terms  commanded 
to  do  by  the  order  of  the  court,  the  court  is  responsible  for 
his  obedience. 

It  is  argued,  however,  that  the  proceedings  in  banln'uptcT, 
prior  to  the  sale,  had  the  effect  of  ousting  the  jurisdiction  of 
the  State  court  in  the-  attachment  suit,  so  that  thereafter  its 
order  to  sell  was  a  nullity,  incapable  in  law  of  any  effect,  and 
therefore  incompetent  to  protect  the  officer  against  the  conse- 
quences of  executing  it.  But  if  the  jurisdiction  of  the  court 
became  vacated,  in  the  sense  that  after  the  assignment  in  bank- 
ruptcy its  action  was  void,  in  respect  of  all  persons  and  for  all 
purposes,  tlien  it  also  follows  that  it  thereby  lost  the  legal 
custody  of  the  attached  property,  and  the  sheriff" Taeld  it  after- 
wards, not  officially,  but  merely  as  a  private  person  ;  and  he 
could  not,  consequently,  defend  against  an  action  of  replevin 
brought  by  the  assignee  to  recover  possession  of  the  specific 
property.  This  conclusion,  upon  the  principles  and  authorities 
already  refen-ed  to,  we  have  already  excluded.;  but  the  same 
reasoning  would  support  the  defense  of  the  officer  in  an  action 
for  a  conversion  of  the  property  sold  in  obedience  to  the  order 
of  the  court,  and  therefore  not  by  him,  but  by  the  court  itself. 
Otherwise,  the  judge  who  made  the  order  would  he  equally 
liable  for  the  tort  with  tha  sheriff'  who  executed  it. 

It  is  true,  ordinarily,  and  in. the  case  of  private  persons  act- 
ing voluntarily,  that  in  case  of  a  conversion  of  the  goods  of 
another,  in  which  both  principal  and  agent  are  concerned,  both 
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are  severally  liable,  and  the  servant  cannot  justify  under  orders 
from  a  master;  for,  as  was  said  by  Lord  Ellenborough  in 
Stephens  v.  Elwell,  4  Maule  &  Sel.,  259,  "a  person  is  guilty 
of  a  conversion  who  intermeddles  with  my  property  and  dis- 
poses of  it ;  and  it  is  no  answer  that  he  acted  under  authority 
from  another,  who  had  himself  no  authority  to  dispose  of  it." 

But  this  rule  has  its  limitations,  and  does  not  apply  even  in 
cases  of  private  persons  exercising  a  public  employment,  when 
the  act  complained  of  is  in  the  discharge  of  a  duty  to  the  public 
incident  thereto ;  as,  in  Greenway  v.  Fiske,  1  Car.  &  Payne, 
190,  where  the  defense  was  that  the  defendant,  who  was  a 
common  carrier,  had  merely  shipped  the  goods  in  the  ordinary 
course  of  business,  Abbott,  Ch.  J.,  said:  "The  distinction  be- 
tween this  case  and  that  of  a  servant  is,  that  here  there  is  a 
public  employment ;  and  as  to  a  carrier,  if,  while  he  has  the 
goods,  there  be  a  demand  and  a  refusal,  trover  will  lie  ;  but 
while  he  is  the  mere  conduit  pipe  in  the  course  of  trade,  I  think 
he  is  not  liable." 

And  such  undoubtedly  is  the  law.  The  reason  and  policy 
of  it  apply  with  even  greater  force  to  a  person  acting' in  an 
official  capacity,  such  as  a  sheriff,  where  the  act,  for  the  conse- 
quences of  which  it  is  sought  to  make  him  liable,  is  the  direct 
and  express  command  of  a  court,  whose  precepts  he  is  under 
the  highest  obligation  to  obey  without  question  and  without 
hesitation. 

The  rule  of  duty  and  of  liability  is  thus  stated  with  admira- 
ble force  by  Hosmer,  Ch.  J.,  in  Watson  v.  Watson,  9  Conn. 
Eep.,  146 :  "  Obedience  to  all  precepts  committed  to  him  to 
be  served  is  the  first,  second,  and  third  part  of  his  duty ;  and 
hence,  if  they  issue  from  competent  authority,  and  with  legal 
I'egularity,  and  so  appear  on  their  face,  he  is  justified  for  every 
action  of  his  within  the  scope  of  their  command."  The  action 
in  that  case  was  replevin,  and  the  following  extract  from  the 
same  opinion  is  pertinent  to  the.  present  inquirj'.  The  learned 
judge  said:  "It  was  said  in  the  argument  of  this  case  that  no 
difference  exists,  as  to  the  proceedings  of  an  officer,  if  the  plain- 
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tiff  has  no  property  in  the  goods  to  be  replevied,  between  the 
staking  cif  property  on  a^replevin,  and  the  taking  of  the  goods 
of  A  upon  a  process  commanding  him  to  take  the  goods  of  B ; 
that  is,  the  caption  in  both  cases  is  equally  a  trespass.  No 
remark  can  be  more  unfounded, for  the  difference'is  immense 
and  distinctly  marked.  In  the  cascof  the  replevin  the  otficer 
does  what  by 'legal  authority  he  is  commanded  \o  do,  and  in 
the  other  case  he  does  ■What  he  was  commanded  not  to  do.  In 
replevin  the  property  rs'idetltitied  and  described,; and  the  com- 
mand is,  take  this  speeijic  property.  In  the  case  of  a  process 
commandiug^the  taking  of  the  goods  of  A  without  any  identi- 
fication or  description,  the  command  ^s,' take  the  goods  of  A,  if 
any  such  there  be,  but 'not  the  goo'ds  6f  any  other  person.  "From 
the  nature  of  the  case  last  put,  the  officer  must  act  on  his  own 
inquiry,  and  is  bound  to  all  the  responsibility  of  his  action." 

So  inSavacoOl  u.  Boughton,  5  Wend.,  170,  the  rule  was,  as 
■we  think,  correctly  stated  by  Marcy,  J.,  that  if  the  subject- 
matter  of  a  suit  is  within  the  jurisdiction  of  acourt,,  but  there 
is  a  want  of  jurisdrction  ^arising  from  some  other  cause — for 
exariiple,  as  to  the  person  or  place — ^the  officer  who  executes 
process  issued  on  such  suit  is  no  trespasser,  unless  the  want  of 
jurisdiction  appears  by  such  process. 

■The  same  rule  was  sustained  by  !Nelson,'Gh.  J.,  in  Weber  w. 
Gay,  24  Wend.,  485.  In  Wilmarth  i'.  Burt,  7  Mete,  259,  Chief 
Justice  Shaw  said :  "As  a  general  rule,  the  officer  is  bound 
•only  to  see  that  the^process  which  he  is  called  upon  to  execute 
is  in  due  and  regular  form  and  issues  from  a  court  having  juris- 
diction of  the  subject.  In  such  case  he  is  jnstitied  in  obeying 
his  precept,  and  it  isihighly  necessary  to  the  due,  prompt,  and 
energetic  executionof  the  commands  of  the  iaw'tbat  he  should 
be  so." 

To  the  same  effect  are  Twitchell  w.'Shaw,  10  Gush.,  46,'aiid 
Clark  &  Whipple  v.  May*  Kent,  2  Gray,  410.  The  same 
principle  was  applied  to  the  proceedings'  of  a  court-martial,  by 
this  court,  in  Dynes  v.  Hoover,  20  How.,  65. 

In  the  present  case  it  is  admitted  that  the  State  court  had 
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full  and  perfect  jurisdiction  in  all  respects  until  it  was  termi- 
nated by  the  proceedings  in  bankruptcy.  But  the  faetthat  put 
an  end  to  its  jurisdiction  did  not  appear  by  its  own  record,  and 
consequently  was  one  of  which  the  sheriif  could  not,  bylegal 
possibility,  have  official  notice ;  and  without  that  he  was  bound 
to  obey  the  order  of  that  court  to  whom  he  was  responsible, 
directing  the  sale  of  the  property,  which,  so  far  as  he  was  con- 
cerned, at  the  time  it  was  made  was  an  exercise  of  jurisdiction 
as  legitimate  as  the  issuing  of  the  original  attachment  under 
which  the  property  had  been  lawfully  taken  and  held.  Indeed, 
the  general  rule  is,  that  where  an  attachment  has  been  dis- 
solved no  action  can  be  maintained  against  the  sheriif  for  a 
return  of  the  property  until  he  have  notice  by  the  record  of 
the  fact;  or  if  it  has  taken  place,'by  the  act  of  the  parties, 
tZe/iors  the  record,  then  not  until  notice  of  the  extrinsic  facts 
which  have  satisfied  it  has  been  brought  home  to  him.  (Drake 
on  Attachments,  sec.  426;  Livingston  w.  Smith,  5  Peters,  96.) 
These  considerations,  leading  to  the  exoneration  of  the  sherifl:" 
-from  the  responsibility  sought  to  be  iinposed  upon  him  in  such 
cases,  derive  additional  force  from  the  circumstance  that  the 
transaction  which  is  supposed  to  entail  liability  upon  him  not 
only  operates  retrospectively,  but  occurred  in  a  ditferent  juris- 
diction, to  which  he  was  not  respovisible.  The  proceedings  in 
bankruptcy  were  had  in  a  court  of  the  United  States,  sitting  in 
the  District  of  Massachusetts.  The  defendant  below  was  sheriff 
of  a  court  of  the  State  of  New  Yorlc  It  is  entirely  true  tjiat 
the  act  of  Congress  prescribing  a  umform  rule  as  to  bankrupt- 
cies, passed  in  pursuance,  of  an  express  grant  of  power  in  the 
Constitution  of  theUnited  States,  is-the  paramount  law  through- 
out the  territorial  jurisdiction  of  the  national  government.  It 
is  as  truly  the  law  of  each  State  as  it  is,  and.  because  it  is,  a 
law  of  the  United  States.  The  assignment  ini  bailk-ruptcy, 
made  in  one  district,  so  far  as  its  operation  is  matter  of  law;, 
operates  with  the  same  effect  in  all  districts.  And  it  operates 
upon  the  title  to  the  property  of  the  bankrupt  wherever  it  is 
situate,  so  as  to  preserve  it,  according  to  the  provisions  of  the 
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act,  for  distribution  under  it,  and  so  that  the  title  shall  pass,  as 
it  requires,  without  regard  to  any  dealing  with  it,  which  it  for- 
bids. Whatever  hardship,  if  any,  may  follow  to  private  per- 
sons who  sell  or  buy  it,  and 'attempt  to  divert  it  to  their  own 
use,  falls  upon  them,  as  in  other  cases  where  titles  tail  even  in 
the  hands  of  innocent,  because  ignorant,  purchasers.  But  they 
are  volunteers,  seeking  only  their  private  interests,  and  take 
the  chances  of  all  the  consequences  of  their  conduct.  The 
maxim  to  which  they  are  subject  is  "  caveat  em.ptor."  It  is  not 
so  with  the  sheriff,  who,  as  a  public  officer  of  the  court,  obeys 
its  precepts,  regular  on  their  face,  without  notice  of  any  want 
or  failure  of  jurisdiction — who  is  not  at  liberty  to  exercise  any 
discretion,  and  has  no  choice  but  to  obey.  The  language  of 
Mr.  Justice  Miller  in  delivering  the  opinion  of  this  court  in 
Eyster  v.  Gaff,  91  U.  S.,  524,  though  spoken  in  reference  to  a 
different  state  of  facts,  is  applicable  to  the  present  case.  "  It 
is  a  mistake,"  he  said,  "  to  suppose  that  the  bankrupt  law 
avoids  of  its  own  force  all  judicial  proceedings  in  the  State  or 
other  courts  the  instant  one  of  the  parties  is  adjudged  a  bank- 
rupt. There  is  nothing  in  the  act  which  sanctions  such  a  prop- 
osition. The  court,  in  the  case  before  us,  had  acquired  juris- 
diction of  the  parties  and  of  the  subject-matter  of  the  suit. 
*  *  *  It  could  not  take  judicial  notice  of  the  proceedings  in 
bankruptcy  in  another  court,  however  seriously  they  might  have 
affected  the  rights  of  the  parties  to  the  suit  already  pending." 

There  is  no  language  in  the  bankrupt  act  that,  either  ex- 
pressly or  by  any  necessary  implication,  requires  us  to  hold  the 
officer  liable  in  such  circumstances ;  nor  is  its  policy  defeated  or 
thwarted  by  refusing  to  do  so.  The  opposite  conclusion  is  based 
upon  an  inference  from  the  doctrines  relating  to  the  conversion 
of  personal  property,  and,  in  our  opinion,  is  the  result  of  a 
misapplication  of  the  principle  invoked. 

The  court  below  took  a  different  view  of  the  law,  following 
a  prior  decision  in  the  same  circuit  in  Miller  v.  O'Brien,  9 
Blatch.,  270,  in  which  the  circuit  judge  (Woodruff)  said:  "It 
accords  with  our  sense  of  justice  to  say  that  they  [sheriffs] 
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ought  not  to  be  held  liable  for  their  acts  in  the  execution  of 
process,  done  in  good  faith,  without  actual  notice  of  any  pro- 
ceedings in  bankruptcy  against  the  debtor,"  but  nevertheless 
felt  constrained  to  adopt  "  the  reasoning  and  the  principles 
upon  which  the  question  was  settled  in  England  under  the 
bankrupt  law  of  that  country,"  referring  to  Ualme  v.  Hutton, 
9  Bing.,  471,  and  Garland  v.  Carlisle,  4  Clark  &  Fin.,  693. 

And  these  cases  have  been  pressed  upon  us  in  this  argu- 
ment as  authorities  entitled  to  be  followed.  They  are  entitled 
certainly  to  very  respectful  examination. 

The  principal  case  in  England  is  that  of  Cooper  v.  Chitty, 
1  Burr,  20,  decided  by  Lord  Mansfield  in  1756.  It  arose,  as 
did  all  the  subsequent  cases,  under  the  bankrupt  act  of  13 
Eliz.,  c.  7,  which,  after  authorizing  the  appointment  of  com- 
missioners for  managing  and  disposing  of  the  bankrupt's  es- 
tate, enacted  that  every  direction,  order,  bargain,  sale,  and 
other  thing  done  by  the  persons  so  authorized,  shall  be  good 
and  effectual  in  the  law  against  the  said  offender  or  offenders, 
debtor  or  debtors,  &c.,  and  against  all  other  person  or  persons 
claiming  by,  frffm.-,  or  under  such  offender  or  offenders,  debtor  or 
debtors,  by  any  act  or  acts  had,  made,  or  done  after  any  such  jyersons 
shall  become  bankrupt.  The  action  was  trover  against  the 
sheriffs  of  London  by  the  assignees  of  a  bankrupt  to  recover 
the  value  of  goods  levied  on  and  sold  under  an  execution 
upon  a  judgment  recovered  against  the  bankrupt,  the  goods 
having  been  seized  after  an  act  of  bankruptcy  and  sold  after 
the  assignment  was  executed.  The  officers  were  adjudged 
liable  for  a  conversion.  It  appears  from  the  report  of  the  ar- 
guments and  judgment  that  in  no  prior  ease  had  the  sheriff 
been  held  liable  in  such  circumstances,  and  several  were  cited 
to  the  contrary.  These  Lord  Mansfield  either  distinguished 
from  the  case  before  him  or  overruled  as  without  authority ; 
and  in  answer  to  the  argument  of  hardship  to  the  officers, 
laid  stress  upon  the  tact  that  in  the  case  before  him  the  sheriffs 
knew  of  the  bankruptcy  before  they  sold  the  goods. 

Lord  Mansfield's  decision  in  Cooper  v.  Chitty,  supra,  con- 
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trolled  the  course  of  judicial  opinion  upon  the  question  until 
the  case  of  Balme  v.  Hutton,  2  Cr.  &  Jer.,  19,  was  decided  in 
the  Court  of  Exchequer  in  1831.  In  the  course  of  his  opinion 
in  that  case  Lord  L'yndhilrst  said:  "The  sheriff  does  not  act 
of  his  own  accoi*d  or  for  his  own  benefit ;  he  acts  as  a  minis- 
terial- officer  in' execution  of  the  command  he  receives  from  a 
court  of  justice  in  the  King's  name  ;  and  if  what  he  does  is, 
at  the  time  he  does  it,  in  strict  obedience  to  that  command ;  if 
it  be  what  the  court  itself,  if  it  could  itself  have  acted,  would 
have  done;  and  if  it  he  at  that  time  justifiable  by  the  writ  under 
which  he  acts,  it  is  a  strong  measure  to  say  that  subsequfent 
events  shall  make  that  a'  wrongfiiL  act  in  the  sheriff  which,  at 
the  time  he  did  it,  was  rightful,  and  shall  make  him  an- 
swerable as  a  wrongrdoer  for  what,  at  the  time  he  did  it, 
it  was  his  duty  to  do."  He  also  showed,  by  an  elaborate 
review  of  the  earlier  authorities,  that  in  such  a  case  the 
sheriff  had  been  uniformly  protected  by  his  process,  and  con- 
cluded that  Cooper  v.-  Chitty  decided  only  that  a  sale  by 
the  sheriff,  yoUh  notice  of  the  bankruptcy,  was  a  wrongful  con- 
version by  the  sheriff^  and  a  sufficient  fouirdation'  for  an 
action  of  trover  ■,'  but  that  it  left  the  ease  of  the  sheriff^ 
upon  a  sale  loithout  notice,  as  nauch  protected  as  before.  He 
then  proceeded  to  show  that  the  subsequent  decisions  had 
overlooked  the  distinction  on  which  Cooper  v.  Chitty  watf 
founded,  and  were  a  departure  from  the  true  rule  as  established 
by  the  earlier  authorities,  and  gave  judgment  for  th«  defend- 
ant. But  this  judgment  was  reversed  in  1833  by  the  Court  of 
Exchequer  Chamber.  (Balme  v.  Hutton,  1  Cr.  &  Mees.,  261.) 
The  question  came  finally  before  the  House  of  Lords  in  the 
year  188-7,  in  the  ease  of  Garland  v.  Carlisle,  4  CI.  &  Fin.,  693, 
where  it  was  settled  by  a  decision  against  the  sheriff^  who,-  be- 
fore the  passing  of  the  6  Geo.  4,  c.  16,  having  no  notice  of  a 
previous  act  of  bankruptcy  committed  by  a  trader,  seized  his 
goods  und*r  a-  ji.  fu:,  but  withdrew  upon  an  arrangement  en- 
tered into  between  the  execution  creditor  and  the  trader,  receiv- 
ing his  poundage  in  the  ordinary  manner.     A  commission  was 
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afterwards-  issued,  oni  this  act  of  bankruptcy,  and,  it  was  held 
that  the  assignees  might  maintain  trover  against  the  sheriff 
for  the  goods?  seized,  the  receipt  of  poundage  being  considered 
evidence  of  a  conversion]  by  the  sheriff.  The  judges  were 
called,  upon  for  theii?  opiaions,  and.  the  njjaijoirity,  who  gave 
opinions  against  the  sheriff,,  relied  laj'gely  upon,  the  language 
of  the  Stat.,  13  Eliz.,  c.  7,  and  upon  the  settled;  course  of  de- 
cision,, which  it  was,  thought  to  be  inexpedient  to  reverse. 

Mr.  JustieeVaughan,.  one  of  the  minority  judges^  in  stating 
the  ground  of  his  opinion,  said  (p.  771):  "  Beings  therefore,  of 
opinion,  that  there  is  no,  legislative  enactment,  by  which  the 
sheriff  is  rendered  expressly  liable,  but  assuming,  for  the  sake 
of  argument,  that  the  general  terras  in  which  the  clauses  to 
which  I  have  referred  are  expressed,,  may  be  thought  so  large 
as  to,  be  of  universal  application,  and  consequently  to  compre- 
hend the  8heri&>  I.  think,  for  the  reasons  I  have  stated,  that  the 
law  would  imply  an  exception  in  his  favor^  arising  out  of  his 
official  character  and  duty,  being  an  officer  of  justice,  compelled 
by  stern  necessity  to,  execute  the  King's  writ,  'Necessitas  quid-- 
quid  coegit  defmdit.J " 

The  final  judgmerat  was  given  against  the  sheriff.  Great  stress 
was  put  upon  the  long-established  series  of  decisions  to  that 
effect.  Lord  Brougham,  although  concurring,  said :  "  I  may 
say,,  however,  that  I  agree  particularly  with  one  of  the  learned, 
judges,  Mr.  Justice  Coltman,  in  his  expression,  of  o,pin ion,  that 
had  the  case  been  an  entirely  new  case,  and  now  to  be  decided 
for  the  first  time,  I  might  have  come  to.  a  different  conclusion 
upon  it ;  but  that  asit  is, a  whole  current  of  decisions  unbroken 
far  so  many  years,  from  1756  to  1831,  has  disposed  of  the 
question,  and  we  are  not  now  left  at  liberty  to  form  an  opinion  • 
upon  it.  I  do  not,  however,  think  that  Cooper  v.  Chitty  abso- 
lutely decided  this  question,  though  it  certainly  decided  the 
principle.  The  more  that  case  is  examined,  the  less,  as  it 
appears  to  me,  will  it  be  found  to  have  decided  the  question — 
if,  indeed,  it  does  not  rather  operate  as  an  argument  against 
the  side  for  which  it  is  now  quoted."  Lord  Deuman  dissented. 
16  3v 
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The  question  is  now  a  new  one  in  this  court,  and  we  are  not 
fettered  by  an  inveterate  course  of  decisions  upon  it.  We  are 
at  liberty,  in  view  of  all  appropriate  considerations,  to  decide 
it  upon  reason  and  not  by  precedent.  And  we  are  satisfied, 
upon  grounds  already  stated,  that  in  doing  so  we  shall  reach 
conclusions  entirely  satisfactory,  and  supported,  as  we  believe, 
by  recognized  principles  of  law.  It  is  a  sufficient  reason,  in 
our  judgment,  for  not  following  the  English  decisions,  that  in 
1839,  shortly  after  the  House  of  Lords  had  declared  its  ina- 
bility to  disregard  the  course  of  previous  decision.  Parliament, 
recognizing  the  injustice  and  inexpediency  of  the  rule  thus 
finally  established  judicially,  interposed  by  the  act  of  2  and  3 
Vict.,  c.  29,  and  by  several  successive  acts,  which  had  the 
efl'ect  to  protect  the  sheriff  in  the  performance  of  his  official 
duty  against  such  actions  as  the  present.  Indeed,  some  relief 
had  been  introduced  by  the  bankrupt  act  of  6  Geo.  4,  c.  16, 
passed  in  1825.  (Edwards  v.  Scarsbrook,  3  B.  &  8.,  280 ;  Slater 
V.  Pinder,  L.  E.,  6  Exch.,  234.)  This  legislation  we  regard  as 
evidence  of  the  highest  character  that  the  rule  in  question 
ought  never  to  have  been  judicially  established.  Its  effect  was 
not  so  much  to  change  as  to  restore  the  law.  It  was  in  fact  a 
legislative  reversal  of  the  judgment  of  the  House  of  Lords. 
It  cannot  be  assumed  that  Congress  intended,  in  the  bankrupt 
act  of  1867,  to  restore  a  rule  of  Hability  which  bad  become 
obsolete  in  England  nearly  thirty  years  before. 

In  our  opinion  the  judgment  below  should  have  been  for 
the  plaintiff  in  error;  and  it  is  therefore  reversed. 

The  cause  is  remanded  with  instructions  to  grant  a  new  trial. 

Keversed. 
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John  C.  Belk  t.  Henky  Meagher,  Antoine  Gagnon,  bt  al. 

December  6, 1881. 

1.  Under  the  act  of  Congress  of  May  10,  1872,  "to  promote  the  develop- 

ment of  the  mhiing  resources  of  the  United  States,"  and  the  varions 
amendments  extending  to  January  1, 1875,  tlie  time  allowed  in  which 
to  do  the  work  required  by  the  act,  if  work  is  renewed  on  a  claim 
after  it  has  once  been  open  to  relocation,  but  before  a  relocation  is 
actually  made,  the  rights  of  the  0|-iginal  owners  stand  as  they  would 
if  there  had  been  no  failure  to  comply  with  tliis  condition  ;  and  lience 
if  work  was  done  during  1875  before  any  i-eloeation  was  ijiade,  tliere 
could  not  be  another  forfeiture  before  January  1, 1877. 

2.  Nor  is  actual  possession  necessary  for  the  protection  of  the  title  ac- 

quired to  such  a  claim  by  a  valid  location. 

3.  Mining  claims  are  not  open  to  relocation  until  the  rights  of  a  former 

locator  have  come  to  an  end,  and  a  relocation  attempted  before  sucli 
rights  are  determined  is  void  not  only  against  the  prior  locatoi'  but  all 
the  world. 

4.  A  location  to  bt!  effectual  must  be  good  at  the  time  it  is  made,  and,  if 

made  before  a  forfeiture,  cannot  relate  forward  and  take  eflfcct  in 
futuro  when  the  forfeiture  occurs. 
0.  A  mere  occasional  entry  and  work  as  an  intruder  is  not  such  an  actual 
or  continued  pos.session  as  to  give  the  intruder  a  right  to  a  patent 
under  section  2332  of  the  U.  S.  Revised  Statutes,  or  to  afford  him  pro- 
tection under  the  statute  of  limitations  of  Montana,  or  to  prevent  a 
valid  relocation  and  acquiring  of  title  by  others. 

6.  When  specific  objections  are  made  to  the  admission  of  evidence,  tlie 

court  may  assume  that  all  others  are  waived,  and  such  other  objec- 
tions cannot  be  made  in  the  appellate  conrt. 

7.  Where  tlie  original  records  of  a  county  in  Montana  had  been  in  a  tem- 

porary book,  and  were  afterwards  transcribed  into  a  new  book  and  tlie 
temporary  book  lost  or  destroj'ed,  the  new  book  is  admissible  in  evi- 
dence as  part  of  the  official  records. 

8.  Certain  immaterial  questions  of  evidence  discussed. 

Error  to  the  Supreme  Court  of  the  Territory  of  Montana. 

Shellabarger  ^  Wilson  and  E.  W.  Toole,  for  plaintiff  in  error. 

R.  T.  Merrick  and  M.  F.  Morris,  lor  defendants  in  error. 

Waite,  C.  J. — This  is  an  action  of  ejectment  brought  by 
Belk,  the  plaintiff  in  error,  to  recover  the  possession  of  a  cer- 
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tain  alleged  quartz-lode  mining  claim,  being,  as  is  stated  in 
the  complaint^.  "  a  relocation  of  a  part  of  what  is  known  as  the: 
old  original  lode  claim."  Passing  by  for  the  present  the  ex- 
ceptions taken  to  the  rulings  of  the  court  at  the  trial  on  the 
admission  and:  rejection  of  testimony,  the  facts  affecting  the 
title  of  the.  respective  parties'  may  be  stated  as  follows : 

In  July  or  August,  1864,  George  0.  Humphreys  and  William 
Allison  located  the  discovery  claim  on  the  original  lode,  and 
claims  one  and'  two  west  of  discovery.  These  locations  were 
valid  and  subsisting  on  the  10th  of  May,  1872,  and  no  claim 
adverse  to  them  then  existed.  No  work  was  done  on  them 
between  that  date  and  June,  1875.  During  the  month  of 
June,  1875,  and  before  any  relocation  had  been  made,  the 
original  locators,  or  their  grantees,  resumed  work  upon  the 
claims  and  did  enough  to  reestablish  their  original  rights,  if 
that  could  be  done  by  a  simple  resumption  of  work  at  that 
time.  'No  work  was  afterwards  done  on  the  property  by  the 
original  locators,  or  any  one  claiming  under  them,,  and.  it  does 
not  appear  that  they  were  in  the  actual  possession  of  the  claims, 
or  any  part  thereof,  on  the  19th  of  December,  1876,  or  for  a 
long  time  before.  It  is  conceded  hy  both  parties  that  the 
original  claims  lapsed  on  the  lat  of  January,  1877,  because  of 
a,  failure  to  perform  the  annual  work  required  by  the  act  of 
Coiagress  in  such  cases. 

On  the  19th  of  December,  1876,  Belk  made  the  relocation, 
under  which  he  now  claims,  and  did  all  that  was  necessary  to 
perfect  his  rights,,  if  the  premises  were  at  that  time  open  for 
that  purpose."  His  entry  on  the  propertj'  was  peaceable,  no 
one  appearing  to  resist.  Between  the  date  of  his  entry  and 
the  21st  of  February,.  1877,  he  did  a  small  amount  of  work  on 
the  claim,  which  did  not  occupy  more  than  two  days  of  his 
time,  and  probably  not  so  much  as  that,  and  he  had  no  other 
possession  of  the  property  than  such  as  arose  from  his  location 
of  the  claim  and  his  occasional  labor  upon  it.  On  the  21st  of 
Eebruary,  1877,.  the  defendants  entered  on  the  property  peace- 
ably and  made  another  relocation,  doing  all  that  was  required 
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to  perfect  their  rights,  if  the  premises  were  at  the  time  open  to 
them.  The  possession  they  had  when  this  suit  was  begun  was 
in  connection  with  the  title  they  acquired  in  that  way. 

Upon  this  state  of  facts  the  questions  presented  in  argument 
for  our  consideration  are — 

1.  Whether  the  work  done  in  June,  1875,  was  sntiicient  to 
give  the  ori^nal  locators,  or  those  claiming,  under  them,  an 
exclusive  right  to  the  possession  and  enjoyment  of  the  prop* 
erty  until  January  1, 1877. 

2.  Whether  if  it  was,  a  valid  relocation  of  the  premises, 
good  as  against  everybody  but  the  original  locators  or  their 
grantees,  could  be  made  by  Belk  on  the  19tb  of  December, 
1876,  his  entry  for  that  purpose  being  peaceable  and  without 
force. 

3.  Whether  if  Belk's  relocation  was  invalid  when  made,  it- 
became  eifectual  in  law  on  the  1st  of  January,  1877,  when  the 
original  claims  lapsed ;  and — 

4.  Whether,  even  if  the  relocation  of  Belk  was  invalid,  the 
defendants  could,  after  the  1st  of  January,  1877,  make  a  relo- 
cation which. would  give  them  as  against  him  an  exclusive 
right  to  the  possession  and  enjoyment  of  the  property,  their 
entry  for  that  purpose  being  made  peaceably  and  without 
force. 

By  "An  act  to  promote  the  development  of  the  mining 
resources  of  the  United  States,"  passed  May  10,  1872,  (17 
Stat.,  91,  ch..  152,  sec.  3,)  it  was  provided  that  the  locators  of 
all  mining  locations  theretofore  made,  or  which  should  there- 
after be  made  on  any  mineral  vein,  lode,  or  ledge  situated  on. 
the  public  domain,  their  heirs  and  assigns,  where  no  adverse 
claim  then  existedy  should  have  the  exclusive  right  of  posses- 
sion and  enjoyment  of  all  the  surface  included  within  the  lines 
of  their  locations,  so  long  as  they  complied  with  the  laws 
of  the  United  States,  and  with  State,  Territorial,  and  local 
regulations,,  not  in  conflict  with  the  laws  of  the  United  States,, 
governing  their  possessory  title.  By  the  sam«  act  (sec.  5,  p. 
92)  it  was  further  provided  that  on  all  claims  located  prior  to 
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the  passage  of  the  act  ten  dollars'  worth  of  work  should  be 
performed  or  improvements  made  each  year  for  each  one  hun- 
dred feet  in  length  along  the  vein  until  a  patent  should  have 
issued  therefor,  and  upon  a  failure  to  comply  with  this  condi- 
tion the  claim  or  mine  on  which  the  failure  occurred  should  be 
open  to  relocation  in  the  same  manner  as  if  no  location  of  the 
same  had  ever  been  made;  provided  the  original  locators, 
their  heirs,  assigns,  or  legal  representatives,  had  not  resumed 
work  on  the  claim  after, the  failure  and  before  the  relocation. 
By  another  act  passed  March  1,  1873,  (17  Stat.,  483,  ch.  214,) 
the  time  for  making  the  first  annual  expenditure,  under  the  act 
of  1872,  was  extended  to  June  10, 1874  ;  and  by  an  act  of  June 
6,  1874,  (18  Stat.,  61,  ch.  220,)  to  January  1,  1875.  The  exact 
language  of  this  last  act  is  as  follows :  "  That  the  provisions  of 
the  fifth  section  of  the  act  *  *  *  passed  iVIay  10, 1872,  which 
requires  expenditures  of  labor  and  improvements  on  claims  lo- 
cated prior  to  the  passage  of  said  act,  are  hereby  so  amended 
that  the  time  for  the  first  annual  expenditure  on  claims  located 
prior  to  the  passage  of  said  act  shall  be  extended  to  the  first 
day  of  January,  1875." 

For  all  the  purposes  of  this  case  the  law  stands  as  it  would 
if  the  original  act  of  1872  had  provided  that  the  first  annual 
expenditure  on  claims  in  existence  when  that  act  was  passed 
might  be  made  at  any  time  before  January  1,  1875,  and  an- 
nually thereafter  until  a  patent  issued.  If  not  made  by  that 
time  the  claim  would  be  open  to  relocation,  provided  work 
was  not  resumed  upon  it  by  the  original  locators,  or  those 
claiming  under  them,  before  a  new  location  was  made.  Such 
being  the  law,  it  seems  to  us  clear  that  if  work  is  renewed  on 
a  claim  after  it  has  once  been  open  to  relocation,  but  before  a 
relocation  is  actually  made,  the  rights  of  the  original  owners 
stand  as  thej'  would  if  there  had  been  no  failure  to  comply 
with  this  condition  of  the  act.  'The  argument  on  the  part  of 
the  plaintifi:"in  error  is  that  if  no  work  is  done  before  January, 
1875,  all  rights  under  the  original  claim  are  gone ;  but  that  is 
not,  in  our  opinion,  the  fair  meaning  of  the  language  which 
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Congress  has  employed  to  express  its  will.  As  we  think,  the 
exclusive  possessory  rights  of  the  original  locator  and  his  as- 
signs were  continued,  without  any  work  at  all,  until  January 
1,  1875,  and- afterwards  if,  before  another  entered  on  his  pos- 
session and  relocated  the  claim,  he  resumed  work  to  the  extent 
required  by  the  law.  His  rights  after  resumption  were  pre- 
cisely what  they  would  have  been  if  no  default  had  occurred. 
The  act  of  1875  is  in  form  an  amendment  of  that  of  1872,  and 
all  the  provisions  of  the  old  law  remain  in  full  force,  except  so 
far  as  they  are  modilied  by  the  new. 

Erom  what  has  thus  been  said  it  is  apparent  that  as  work 
was  done  in  the  present  case  during  the  year  1875,  before  any 
relocation  was  made,  the  original  claim  was  continued  in  force 
and  made  operative  until  there  could  be  another  forfeiture  by 
reason  of  the  failure  of  the  owners  to  do  the  necessary  annual 
work.  The  year  in  which  the  work  was  done  began  on  the  1st 
of  January,  1875,  and  ended  on  the  31st  of  December.  The 
law  fixes  no  time  within  a  year  when  the  work  must  be  done; 
consequently,  if  done  at  any  time  during  the  year  it  is  enough, 
and  there  can  be  no  forfeiture  until  the  entire  year  has  gone 
by.  That  in  this  case  would  not  be  until  December  31, 1876, 
and  the  work,  if  completed  on  that  day,  would  be  just  as  ef- 
fectual for  the  protection  of  the  claim  as  if  it  had  been  done 
on  the  1st  of  January  previous.  It  follows  that  on  the  19th 
of  December,  1876,  the  owners  of  the  original  location  had, 
under  the  act  of  Congress,  the  exclusive  right  to  the  possession 
and  enjoyment  of  the  property  in  dispute. 

A  mining  claim  perfected  under  the  law  is  property  in  the 
highest  sense  of  that  term,  which  may  be  bought,  sold  and 
conveyed,  and  will  pass  by  descent.  (Forbes  v.  Gracey,  94 
U.  S.,  767.)  There  is  nothing  in  the  act  of  Congress  which 
makes  actual  possession  any  more  necessary  for  the  protection 
of  the  title  acquired  to  such  a  claim  by  a  valid  location  than  it 
is  for  any  other  grant  fi'om  the  United  States.  The  language 
of  the  act  is  that  the  locators  "shall  have  the  exclusive  right  of 
possession  and  enjoyment  of  all  the  surface  included  within 
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.the  lines  of  their  locations,"  which  is  to  continue  until  there 
shall  be  a  failure  to  do  the  requisite  amount  Of  work  within 
the  prescribed  time.  Congress  has  seen  fit  to  make  the  pos- 
session of  that  part  of  the  public  lands  which  is  valuable  for 
minerals  separable  from  the  fee,  and  to  provide  for  the  exist- 
ence of  an  exclusive  right  to  the  possession,  while  the  para- 
mount title  to  the  land  remains  in  the  'United  States.  In 
furtherance  of  this  policj'  it  was  enacted  (13  Stat.,  441,  ch.  67, 
sec.  9 ;  Rev.  Stat.,  sec.  910)  that  no  possessory  action  between 
individuals  in  the  courts  tff  the  United  States  for  the  recovery 
of  mining  titles  should  be  affected  by  the  fact  that  the  para- 
mount title  to  the  land  was  in  the  United  States,  but  that  each 
case  should  be  adjudged  by  the  law  of  possession. 

Mining  claims  are  not  open  to  relocation  until  the  rights  of 
a  former  locator  have  come  to  an  end.  A  relocator  seeks  to 
avail  himself  of  mineral  in  the  public  lauds  which  another 
has  discovered.  This  he  cannot  do  until  the  discoverer  has  in 
law  abandoned  his  claim  and  left  the  property  open  for  another 
to  take  up.  The  right  of  location  upon  the  mineral  lands  of 
the  United  States  is  a  privilege  granted  by  Congress,  but  it 
can  only  be  exercised  within  the  limits  prescribed  by  the  grant. 
Locations  can  oiily  be  made  where  the  law  allows  it  to  be  done. 
Any  attempt  to  go  beyond  that  will  be  of  no  avail.  Hence  a 
relocation  on  lands  actually  covered  at  the  time  by  another 
valid  and  subsisting  location  is  void,  and  this  not  o'nly  against 
the  prior  locator,  but  all  the  world,  because  the  law  allows  no 
such  thing  to  be  done.  It  follows  that  the  relocation  of  Belk 
was  invalid  at  the  time  it  was  made,  and  continued  to  be  so 
until  January  1,  1877. 

The  next  inquiry  is  whether  the  attempted  location  in  De- 
cember became  operative  on  the  1st  of  January  so  as  to  give 
Belk  the  exclusive  right  to  the  possession  and  enjoyment  of 
the  claim  after  that.  "We  think  it  did  not.  The  right  to  the 
-possession  comes  only  from  a  valid  location;  consequently,  if 
there  is  no  location  there  can  be  no  possession  under  it.  Loca- 
tion does  not  necessarily  follow  from  possession,  but  posses- 


1881.]  ■Belk  y.  Meagher.  249 

Opinion  of  the  coxiTt. 

sion  from  location.  A  location  is  not  made  by  taking  posses- 
sion alone,  but  byworking  on  the  ground,  recording  and  doing 
whatever  else  is  required  for  that  purposeby  the  acts  of  Con- 
gress and  the  local  laws  and  regulations.  As  in  this  case  all 
these  things  were  done  when  thelaw  did  not  allow  it,  they  are 
as  if  they  had  never  been  done.  On  the  19th  of  December 
the  right  to  the  possession  of  this-  property  was  just  as  much 
withdrawn  from  the  public  domain  as  the, fee  is  by  a, valid 
grant  from  the  United  States  under  the  authority  of  law,  or 
the  possession  by  a  valid  and  subsisting  homestead  or  pre- 
emption entry.  '  As  the  United  States  could  not  at  the  time 
give  Belk  the  right  to  take  possession  of  the  property  for  the 
purpose  of  making  his  location,  because  there  was  an  existing 
outstanding  grant  of  the  exclusive  right  of  possession  and  en- 
joyment, it  would  seem  necessarily  to  follow  that  any  tortious 
entry  he  might  make  must  be  unavailing  for  the  purposes  of  a 
valid  location  of  a  claim  under  the  act  of  Congress.  A  loca- 
tion to  be  eftectual  must  be  good  at  the  time  it  is  made.  When 
perfected  it  has  the  effect  of  a  grant  by  the  United  States  of 
the  right  of  present  and  exclusive  possession.  As  the  pro- 
ceeding to  locate  is  one  in  which  the  United  States  are  not 
directly  actors,  but  is  carried  on  by  the  locator  alone,  so  that 
he  may  take  what  the  United  States  have,  through  an  act  of 
Congress,  offered  to  give,  it  is  clear  that  there  can  be  nothing 
to  take  until  there  is  an  offer  to  give.  Here  Congress  has 
said  in  unmistakable  language  that  what  has  been  once  located 
under  the  law  shall  not  be  relocated  until  the  first  location  has 
expired,  and  it  is  difficult  to  see  why,  if  Belk  could  make  his 
relocation  on  the  19th  of  December,  he  might  not  on  the  19th 
of  January  before.  (Lansdale  r.  Daniels,  10.0  U.  8.,  116.) 
The  original  locators  and  their  grantees  had  precisely  the  same 
rights  after  the  last  date  as  they  did  after  the  first,  the  only 
difference  being  in  duration.  To  hold  that  an  entry  may  be 
made  and  the  several  acts  done  necessary  to  perfect  a  i-eloca- 
tion  before  the  former  location  has  expired,  will  be  to  encour- 
age unseemly  contests  about   the   possession   of  the   public 


250  Belk  v.  Meagher.  [Oct.  Term, 

Opinion  of  the  court. 

mineral-beanng  lands  which  would  almost  uecessarily  be  fol- 
lowed by  breaches  of  the  peace. 

This  brings  us  to  the  inquiry  whether  the  possession  of  Belk, 
after  the  1st  of  January,  was  such  as  to  prevent  the*  defendants 
from  making  a  valid  relocation  and  acquiring  title  under  it. 
The  position  taken  in  behalf  of  Belk  is,  that  even  if  the 
original  locators,  or  their  grantees,  liad,  under  the  act  of  Con- 
gress, a  right  to  the  possession  of  their  claim  until  January  1, 
a  statute  of  limitations  in  Montana  would  bar  an  action  in 
their  favor  against  him  for  its  recovery,  because  they  had  not 
been  in  actual  possession  within  a  year  previous  to  his  entry; 
and  consequently  his  entry,  though  tortious  as  to  them,  was 
good  as  the  beginning  of  an  adverse  possession,  which,  if  con- 
tinued for  a  year,  would  entitle  him  to  a  patent  under  the 
provisions  of  section  2332  of  the  Revised  Statutes.  The 
statute  of  Montana  relied  on  is  as  follows  : 

"No  action  to  recover  any  mining  claim,  whether  placer  or 
quartz,  or  any  quartz  lead  or  lode,  or  any  interests  therein  or 
possession  thereof,  unless  the  same  be  held  under  patent  from 
the  Government  of  the  United  States,  shall  be  commenced  or 
maintained  unless  that  it  is  proved  that  the  plainlitf,  or  his  as- 
signs, or  predecessor  in  interest,  were  in  the  actual  seizin  or 
possession  of  such  mining  claim,  quartz  lead  or  lode,  within 
one  year  next  before  the  commencement  of  such  action."  *  * 
(Laws  of  Montana,  1872,  p.  591.) 

And  section  2332  of  the  Eevised  Statutes  is  as  follows: 

"Where  such  person  or  association,  they  and  their  grantors, 
have  held  and  worked  their  claims  for  a  period  equal  to  the 
time  prescribed  by  the  statute  of  limitations  for  mining  claims 
of  the  State  or  Territory  where  the  same  may  be  situated,  evi- 
dence of  such  possession  and  working  of  the  claims  for  such 
period  shall  be  sufficient  to  establish  a  right  to  a  patent  thereto 
under  this  chapter  in  the  absence  of  an  adverse  claim,"  *  *  * 

The  Montana  statute  was  passed  January  11,  1872,  and  the 
act  of  Congress,  under  which  both  parties  claim,  on  the  10th  of 
May  thereafter.     Under  the  act  of  Congress,  as  has  just  been 
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seen,  the  original  locators,  or  their  grantees,  had  what  was 
equivalent  to  a  grant  by  the  United  States  of  the  right  to  the 
exclusive  possession  and  enjoyment  of  the  property  until  Jan- 
uary 1.  If  the  Montana  statute  is  in  any  respect  repugnant 
to  this,  it  was  repealed  to  the  extent  of  such  repugnancy  by  the 
act  of  Congress.  As  between  mere  possessors,  having  no  other 
title  than  such  as  they  got  by  mere  occupancy,  an  action  would 
undoubtedly  be  barred  by  the  Montana  statute.  Whether  that 
would  be  so  in  a  case  where  an  actual  right  of  possession  had 
been  acquired  under  the  act  of  Congress,  is  a  question  we  need 
not  consider,  as  here  the  controversy  is  not  between  Belk  and 
the  prior  locators.  It  is  clear  that,  whether  an  action  could 
be  maintained  against  him  or  not  in  Montana,  Belk's  right  of 
location  depended  entirely  on  the  act  of.  Congress,  and  under 
that,  as  has  already  been  seen,  what  he  did  had  no  effect  as 
securing  to  himself  the  grant  of  any  rights.  All  he  got  or 
could  get  by  his  entry  was  possession,  and  that  to  be  of  any 
avail  must  be  actual. 

Under  the  provisions  of  the  Revised  Statutes  relied  on,  Belk 
qould  not  get  a  patent  for  the  claim  he  attempted  to  locate 
unless  he- secured  what  is  here  made  the  equivalent  of  a  valid 
location  by  actually  holding  and  working  for  the  requisite 
time.  If  he  actually  held  possession  and  worked  the  claim 
long  enough  and  kept  all  others  out,  his  right  to  a  patent 
would  be  complete.  He  had  no  grant  of  any  right  of  posses- 
sion. His  ultimate  right  to  .a  patent  depended  entirely  on  his 
keeping  himself  in  and  all  others  out,  and  if  he  was  not  actu- 
ally in  he  was  in  law  out.  A  peaceable  adverse  entry,  coupled 
with  the  right  to  hold  the  possession  which  was  thereby  ac- 
quired, operated  as  an  ouster,  which  broke  the  continuity  of 
his  holding  and  deprived  him  of  the  title  he  might  have  got 
if  he  had  kept  in  for  the  requisite  length  of  time.  He  had 
made  no  such  location  as  prevented  the  lands  from  being  in 
law  vacant.  Others  had  the  right  to  enter  for  the  pui-pose  of 
taking  them  up,  if  it  could  be  done  peaceably  and  without 
force.  There  is  nothing  in  Atherton  v.  Fowler,  96  U.  S.,  513, 
a 


252  Belk  v.  Meagher.  [Oct.  Term, 

Opinion  of  the  court. 

to  the  contrary  of  this.  In  that  case  it  was  held  a  right  of  pre- 
.emption  could  not  be  established  by  a  forcible  intrusion  upon 
the  possession  of  one  who  had  already  settled  upon,  improved, 
and  inclosed  the  property.  Upon  that  proposition  the  court 
was  unanimous.  We  also  all  agreed  that  if  a  peaceable  entiy 
had  been  made  on  lands  which  had  not  been  inclosed  or  im- 
proved, a  good  right  might  have  been  secured.  The  only  dit- 
ference  of  opinion  we  had  was  as  to  whether  the  entry  in  that 
case  was  by  force  or  peaceably.  A  majorit}'  of  the  court 
thought  it  was  forcible,  while  the  minority  considered  that  the 
case  had  been  fairly  put  to  the  jury  on  the  question  of  forcible 
or  peaceable  entry,  and  the  effect  of  the  verdict  was  that  it  had 
been  peaceable. 

This  brings  us  to  the  facts  of  the  present  case.  No  one  con- 
tends that  the  defendants  effected  their  entry  and  secured  their 
relocation  bj'  force.  They  knew  what  Belk  had  done  and  what 
he  was  doing.  He  had  no  right  to  the  possession,  and  was  only 
on  the  land  at  intervals.  There  was  no  inclosure,  and  he  had 
made  no  improvements.  He  apparently  exercised  no  other 
acts  of  ownership  after  January  1  than  every  explorer  of  the 
mineral  lands  of  the  United  States  does  when  he  goes  on  them 
and  uses  his  pick  to  search  for  and  examine  lodes  and  veins. 
As  his  attempted  relocation  was  invalid,  his  rights  were  no 
more  than  those  of  a  simple  explorer.  In  two  months  he  had 
done,  as  he  himself  says,  "no  hard  work  on  the  claim,"  and 
he  ■' probably  put  two  days'  work  on  the  ground."  This  was 
the  extent  of  his  possession.  He  was  not  an  original  discov- 
erer, but  he  sought  to  avail  himself  of  what  others  had  found. 
Eelying  on  what  he  had  done  in  December,  he  did  not  do  what 
was  necessary  to  effect  a  valid  relocation  alter  January  1.  His 
possession  might  have  been  such  as  would  have  enabled  him 
to  bring  an  action  of  trespass  against  one  who  entered  without 
any  color  of  right,  but  it  was  not  enough,  as  we  think,  to  pre- 
vent an  entry  peaceably  and  in  good  faith  for  the  purpose  of 
securing  a  right  under  the  act  of  Congress  to  the  exclusive 
possession  and  enjoyment  of  the  property.     The  defendants 
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having  got  into  possession  and  perfected  a  relocation,  have 
secured  the  better  right.  When  this  suit  was  begun  they  had 
not  only  possession,  but  a  right  granted  by  the  United  States 
to  continue  their  possession  against  all  adverse  claimants.  The 
possession  by  Belk  was  that  of  a  mere  intruder,  while  that  of 
the  defendants  was  accompanied  by  color  of  title. 

It  is  contended,  however,  that  the  court  erred  in  its  charge 
to  the  jury,  because  it  assumed  that  the  defendants'  relocation 
was  good  if  that  of  Belk  was  bad.  The  notice  of  the  relocation 
of  the  defendants  was  proved  by  the  introduction  of  the  coun- 
ty records,  and  if  we  understand  correctly  the  position  which 
is  now  taken,  it  is  that  this  notice  was  defective  because  of  an 
insufficient  affidavit.  We  cannot  find  that  this  precise  objec- 
tion was  ta,ken  below.  When  the  record  was  first  ottered  in 
evidence  it  seems  to  have  been  objected  to  generally,  but  after- 
wards, on  a  motion  to  strike  it  out,  the  reasons  assigned  were 
(1)  that  the  original  was  not  shown  to  have  been  out  of  the 
possession  or  under  the  control  of  the  defendants,  and  (2)  that 
the  record  did  not  give  a  sufficient  description  of  the  loca- 
tion. As  the  affidavit  to  the  notice  of  the  relocation  of  Belk 
was  identical  in  form  with  that  of  the  defendants,  it  is  possible 
such  an  objection  as  is  now  made  was  not  then  desirable ; 
but  however  that  may  be,  we  are  clearly  of  the  opinion  it  is 
one  that  cannot  be  made  for  the  first  time  in  this  court.  The 
trial  below  was  conducted  entirely  on  the  theory  that  Belk  had 
the  better  right  because  the  defendants  could  not  in  law  make 
a  relocation  at  the  time  they  did.  The  court  had  the  right  to 
understand  that  it  was  conceded  the  defendants  had  perfected 
their  title  if  it  could  be  done  under  the  circumstances,  and  the 
special  objections  made  to  the  evidence  that  was  introduced 
should  not  be  sustained.  Nothing  which  occurred  in  the  prog- 
ress of  the  trial  below  can  be  assigned  for  error  here  which  was 
not  brought  to  the  attention  of  the  court  and  decided  by  it. 
When  specific  objections  are  made  to  the  admission  of  evi- 
dence, the  court  has  the  right  to  assume  that  all  others  are 
waived,  and  proceed  with  the  case  accordingly.     Consequent- 
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ly,when  the  specific  objections  made  to  the  introduction  of  this 
notice  in  evidence  were  overruled,  the  court  had  the  right  to 
consider  it  was  no  longer  contended  that  the  requisite  notice 
had  not  been  given  and  recorded. 

This  disposes  of  all  the  questions  raised  on  the  instructions 
to  the  jury.  It  remains  to  consider  the  various  exceptions 
taken  to  the  admission  and  rejection  of  testimony.  These 
are — 

1.  As  to  the  admission  of  the  book  from  the  office  of  the 
recorder  of  Deer  Lodge  county  to  prove  the  record  of  the  lo- 
cation of  the  original  lode  claims  by  Humphrey  and  Allison. 

2.  As  to  the  admission  of  the  books  of  record  from  the  same 
office  to  prove  certain  deeds  by  which  it  was  claimed  the  title 
of  Humphrey  and  Allison  to  the  original  lode  claims  was  trans- 
mitted, in  whole  or  in  part,  to  one  Murphy ;  and — 

3.  The  rejection  of  the  testimony  of  one  McFarland,  a  wit- 
ness produced  at  the  trial. 

1.  As  to  the  proof  of  the  record  of  the  location  of  the  origi- 
nal lode  claim. 

As  Belk  sets  up  title  only  as  a  relocator  of  part  of  the  origi- 
nal lode  claim,  he  impliedly  admits  the  validity  of  the  prior 
location.  There  can  be  no  relocation  unless  there  has  been  a 
prior  valid  location,  or  something  equivalent,  to  the  same  prop- 
erty. It  is  nowhere  disputed  that  Humphrey  and  Allison  were 
the  locators  and  owners  of  the  claim  originally.  The  proof  by 
the  record  was,  therefore,  probably  unnecessary ;  but  if  not,  it 
seems  to  us  the  book  oflt'ered  was  sufficiently  authenticated.  It 
was  one  of  the  books  of  record  kept  in  the  proper  office,  and 
transmitted  as  such  from  one  officer  to  another.  The  original 
recording  appears  to  have  been  in  a  temporary  book,  and,  at 
a  very  early  date  in  the  history  of  the  county,  transcribed  by 
the  deputy  recorder,  under  the  general  supervision  of  his  prin- 
cipal, into  the  book  which  has  since  been  recognized  as  part  of 
the  public  records  of  the  office.  It  was  sufficiently  shown  that 
tlie  original  book  had  been  lost  or  destroyed.  This  we  think 
enough  to  justify  the  use  of  the  present  book  in  its  place.     Hav- 
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ing  been  recognized  as  part  of  the  official  records  of  the  count}' 
almost  from  the  time  of  the  organization  of  civil  government 
in  the  Territory,  it  would  be  dangerous  to  exclude  it  now  with- 
out any  proof  of  fraud  or  mistake. 

2.  As  to  the  deeds.  In  the  view  we  take  of  the  case  it  is 
entirely  unimportant  whether  the  original  lode  claim  had  been 
transferred  or  not.  The  work  was  done  in  1875  by  Humphrey, 
one  of  the  original  locators,  for  the  express  purpose  of  resum- 
ing the  claim.  He  says  it  was  done  under  an  arrangement 
which  he  made  to  that  etfect  with  Thornton,  who,  according 
to  the  deeds  put  in  evidence,  was  the  owner  of  three-fourths 
of  the  property,  Humphrey  himself  owning  the  rest.  It  is  a 
matter  of  no  importance  to  Belk  whether  the  work  that  was 
done  inured  to  the  benefit  of  Humphrey  alone,  or  to  him  with 
others.  Without,  therefore,  considering  any  of  the  questions 
presented  in  the  argument  as  to  the  competency  of  the  evi- 
dence, or  the  proper  execution  of  the  deeds,  we  are  clearly  of 
the  opinion  that  there  is  nothing  in  the  assignments  of  e^ror 
affecting  this  branch  of  the  case  which  requires  a  reversal  of 
the  judgment. 

3.  As  to  the  testimony  of  McFarland.  He  was  in  effect 
asked  whether  any  one  had  that  day  pointed  out  to  him  the 
line  between  the  National  Mining  and  Exploring  Company's 
ground  and  the  defendants' ;  and  if  so,  whom ;  and  if  he  knew 
where  the  line  was.  There  was  but  one  question,  and  the  ob- 
jection was  made  to  the  question.  It  was  entirely  immaterial, 
so  far  as  anything  appears  in  the  record,  whether  any  one 
pointed  out  the  line  to  the  witness  or  not,  unless  it  was  some  one 
connected  with  the  suit  or  the  parties.  It  is  true,  if  he  knew 
of  his  own  knowledge  where  the  line  was  he  might  tell ;  but  in 
the  form  the  question  was  put  he  could  well  think  he  would 
be  permitted  to  tell  where  it  was  as  it  had  been  pointed  out 
to  him.  The  question  was  clearly  too  general,  and  on  that  ac- 
count objectionable.  It  is  quite  possible  the  witness  knew 
facts  that  were  material  to  the  issue  which  was  being  tried.  If 
he  did,  and  the  plaintiff"  desired  to  have  them,  the  question 
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should  have  been  made  more  specific,  and  the  objections  to  the 
form  of  that  which  was  put  removed. 

Upon  a  careful  consideration  of  the  whole  case  we  find  no 
error,  and  the  judgment  is  affirmed. 

Affirmed. 


Samuel  P.  Williams  v.  The  Township  of  Nottawa. 

December  5,  1881. 

Where  various  parties  transferred  negotiable  securities  to  a  non-resident 
in  order  to  give  liim  the  power  to  sue  in  the  Federal  court,  and  tlie 
court  below  entered  a  judgment  in  favor  of  the  non-resident  for  those 
owned  by  him,  and  against  liim  for  those  coiorably  transfei-red  to 
liim,  this  court  reversed  the  judgment,  and  remanded  the  case  with 
instructions  to  dismiss  it,  holding  that,  under  the  act  of  1875,  it  was 
the  duty  of  the  lower  court  to  dismiss  the  case  on  its  own  motion, 
Iri-espective  of  the  state  of  the  pleadings,  as  soon  as  such  collusion 
to  confer  jurisdiction  on  it  appeared. 

Errok  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

Hughes,  G'Srien  ^  Smiley,  for  plaintiff  in  error. 

Charles  Upson,  for  defendant  in  error. 

Waitb,  C.  J. — This  suit  was  brought  by  Williams,  the  plain- 
tiff in  error,  a  citizen  of  Indiana,  against  the  defendant  in  error, 
a  municipal  corporation  of  Michigan,  to  recover  the  amount 
alleged  to  be  due  on  certain  bonds  of  the  defendant  in  error, 
negotiable  by  the  law-merchant,  and  payable  to  Samuel  KUne 
or  bearer.  A  trial  was  had  by  a  jury,  which  resulted  in  a  ver- 
dict, by  the  direction  of  the  court,  in  favor  of  Williams,  for 
six  of  the  bonds,  and  in  favor  of  the  defendant  in  error  for  the 
remainder.  This  writ  of  error  has  been  brought  by  Williams 
to  reverse  the  judgment  against  him,  and  as  the  court  directed 
the  verdict  which  was  rendered,  the  whole  of  the  evidence  has 
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been  embodied  in  the  bill  of  exceptions,  and  is  properly  be- 
fore us  for  consideration. 

From  the  testimony  of  Williams  himself  it  distinctly  appears 
he  was  personallj'  the  owner  of  only  three  of  the  bonds  sued 
on  of  one  hundred  dollars  each.  One  Bracey  Tobey  was  the 
owner  of  three  others  of  the  same  amount.  The  judgment  in 
favor  of  Williams  was  upon  these  six  bonds,  and  for  $994.57 
only.  All  the  other  bonds,  being  those  on  which  the  judgment 
was  rendered  in  favor  of  the  township,  were  owned  by  Samuel 
Kline  and  William  Connor,  both  of  whom  were  residents  of 
the  township  and  citizens  of  Michigan  when  the  bonds  were 
issued.  There  is  no  evidence  of  any  change  of  citizenship  by 
Kline  since  the  bonds  were  delivered,  and  Connor,  who  was  a 
witness  at  the  trial,  testified  that  he  continued  to  be  a  citizen 
of  Michigan.  The  bonds  were  transferred  by  Kline  and  Con- 
nor to  Williams  simply  for  the  purpose  of  collection  with  his 
own.  The  same  is  true  of  those  belonging  to  Tobey,  but  there 
is  nothing  in  the  evidence  to  show  of  what  State  he  was  a  citi- 
zen, though  he  testified  that  he  bought  his  bonds  in  Michigan. 

By  the  judiciary  act  of  1789  (1  Stat.,  79,  ch.  20.  sec.  11)  it 
was  expressly  provided  that  the  District  and  Circuit  Courts  of 
the  United  States  should  not  "  have  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  note  or  other  chose  in 
action  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  contents  if  no  as- 
signment had  befen  made,  except  in  cases  of  foreign  bills  of 
exchange."  By  the  act  of  1875  (18  Stat.,  470,  ch.  137,  sec.  1 ;, 
Supp.  Rev.  Stat.,  174)  this  provision  was  so  far  modified  as  to 
extend  the  exception  to  "  promissory  notes  negotiable  by  the 
law-merchant  and  bills  of  exchange,"  but  in  section  5  it  was, 
expressly  enacted  "  that  if  in.  any  suit  commenced  in  the  Cir- 
cuit Court  *  *  *  it  shall  appear  to  the  satisfaction  of  said 
Circuit  Court,  at  any  time  after  such  suit  has  been  brought,, 
*  *  *  that  such  suit  does  not  really  and  substantially  in- 
volve a  dispute  or  controversy  properly  within  the  jurisdiction 
of  said  Circuit  Court,  or  that  the  parties  to  said  suit  have  been 
17  3v 
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improperly  or  collusively  made  or  joined,  either  as  plaintiffs 
or  defendants,  for  the  purpose  of  creating  a  case  cognizable 
*  *  *  under  this  act,  the  said  Circuit  Court  shall  proceed 
no  further  therein,  but  shall  dismiss  the  suit,  *  *  *  and 
shall  make  such  order  as  to  costs  as  shall  be  just." 

This  case,  so  far  as  the  bonds  owned  by  Kline  and  Connor 
are  concerned,  comes  clearly  within  this  prohibition.  As  the 
actual  owners  of  the  bonds  were  citizens  of  Michigan,  they 
could  not  sue  in  the  courts  of  the  United  States,  and  "Williams 
distinctly  testifies. that  he  received  and  held  their  bonds  solely 
for  the  purpose  of  collection  with  his  own,  and  for  their  ac- 
count. It  cannot  for  a  moment  be  doubted  that  this  was  done 
"  for  the  purpose  of  creating  a  case  "  for  Kline  and  Connor 
cognizable  in  the  courts  of  the  United  States.  That  being  so, 
it  was  the  duty  of  the  Circuit  Court  to  dismiss  the  suit  as  to 
these  bonds  and  proceed  no  further;  for  as  to  them  the  con- 
troversj'  was  clearly  between  citizens  of  the  same  State,  Kline 
and  Connor  being  the  real  plaintiffs.  The  transfer  to  Wil- 
liams was  colorable  only,  and  never  intended  to  change  the 
ownership.  This  both  Williams  and  Kline  and  Connor  knew. 
Under  the  act  of  1789  it  was  held  in  Smith  v.  Kernochan,  7 
How.,  216,  that  this  objection  was  one  which  codld  only  be 
taken  by  plea  in  abatement ;  but  in  Barney  v.  Baltimore,  6 
Wall,  280,  there  was  no  such  plea,  and  the  bill  was  dismissed 
in  this  court  without  prejudice,  because  it  appeared  in  evi- 
dence that  certain  conveyances,  by  means  of  which  the  citi- 
zenship of  the  parties  was  changed  so  as  to  give  the  courts  of 
the  United  States  jurisdiction,  did  not  transfer  the  real  interest 
of  the  grantors.  But  whatever  may  have  been  the  practice  in 
this  particular  under  the  act  of  1789,  there  can  be  no  doubt 
what  it  should  be  under  that  of  1875.  In  extending  a  long 
way  the  jurisdiction  of  the  courts  of  the  United  States,  Con- 
gress was  specially  careful  to  guard  against  the  consequences 
of  collusive  transfers  to  make  parties,  and  made  it  the  duty  of 
the  court,  on  its  own  motion,  without  waiting  for  the  parties, 
to  stop  all  further  proceedings  and  dismiss  the  suit  the  mo- 
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ment  anything  of  the  kind  appeared.  This  was  for  the  pro- 
tection of  the  court  as  well  as  parties  against  frauds  upon  its 
jurisdiction ;  for,  as  was  very  properly  said  by  Mr.  Justice  Miller, 
speaking  for  the  court,  in  Barney  v.  Baltimore,  supra,  such 
transfers  for  such  purposes  are  frauds  upon  the  court,  and  noth- 
ing more. 

It  is  clearly  shown,  also,  that  Williams  and  Tobey  were 
collusively  joined  as  plaintiff's  to  create  a  case  coguizable  in 
the  Circuit  Court;  for  when  the  suit  was  begun  the  amount 
due  them  respectively  was  less  than  five  hundred  dollars. 
itTeither  one  of  them  could  then  have  sued  alone  in  the  courts 
of  the  United  States,  because  the  value  of  the  matter  in  dispute 
was  not  sufficient. 

Since  the  judgment  below  was  rendered,  the  amount  due 
Williams  and  Tobey  respectively  has  got  to  be  more  than 
five  hundred  dollars,  by  reason  of  the  accumulation  of  in- 
terest. The  citizenship  of  Tobey  is  not  disclosed  by  the  rec- 
ord. Whether  he  can  sue  in  the  courts  of  the  United  States, 
we  do  not  know.  Williams  can  sue  at  this  time  if  he  still 
continues  to  be  a  citizen  of  some  State  other  than  Michigan, 
but,  without  a  false  averment  in  his  pleadings,  he  could  not 
have  done  so  when  this  suit  was  begun.  If  he  had  in  his 
pleadings  falsely  overstated  the  amount  of  his  claim,  he  could 
not,  when  his  judgment  was  obtained,  have  recovered  costs, 
and  at  the  discretion  of  the  court  might  have  been  adjudged 
to  pay  costs.  (Gordon  o.  Longest,  16  Pet.,  104.)  He  was  as 
much  guilty  of  collusion  as  the  other  parties,  and  is  no  more 
entitled  to  consideration  here  than  they  are. 

Inasmuch,  therefore,  as  it  was  the  duty  of  the  Circuit  Court, 
on  its  own  motion,  as  soon  as  the  evidence  was  in  and  the 
collusive  character  of  the  case  shown,  to  have  stopped  all  fur- 
ther proceedings  and  dismissed  the  suit,  the  judgment  is  re- 
versed, and  the  cause  remanded  with  instructions  to  dismiss 
the  suit  at  the  costs  of  the  plaintiff  in  error,  because  it  did 
not  really  and  substantial Ij'  involve  a  dispute  or  controversy 
within  the  jurisdiction  of  that  court,  leaving  the  parties  in  in- 
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terest  to  such  remedres  as  thej  may  each  be  entitled  toi'orthe 
recovery  of  any  amount  that  may  be  due  them  respectively 
on  the  bonds  they  severally  own.  In  this  connection  we  deem 
it  proper  to  say  that  this  provision  of  the  act  of  1875  is  a  sal- 
utary one,  and  that  it  is  the  duty  of  the  Circuit  Courts  to 
exercise  their  power  under  it  in  proper  cases.  If  thej'  im- 
properly dismiss  a  cause,  their  action  in  that  behalf  is  expressly 
made  reviewable  here.  Whether  if  a  defendant  allows  a  case 
to  go  on  until  judgment  has  been  rendered  against  him,  he 
can  take  advantage  of  the  objection  on  appeal,  or  writ  of  error, 
we  need  not  now  decide.  That  would  be  a  different  case  from 
•  this.  Here  the  party  guilty  of  the  collusion  asks  relief  from 
a  judgment  against  himself.  In  such  a  case  we  deem  it  our 
duty  to  stop  the  case  just  where  it  should  have  been  stopped 
in  the  court  below,  and  remit  the  parties  to  their  original 

rights. 

Reversed. 


Henry  N.  Walker   and  Joseph  P.  Whittemorb  v.  Daniel' 
W.  Powers  and  Oscar  Crais,  executors  oe  John  Craig, 

DECEASED,  ET  AL. 

December  B,  1881. 

1.  A  party  who  obtfiiiis  a  iutlgirient,  and  by  proceedings  based  theroon 

ioi'ces  a  sale  of  property  of  the  debtor,  and  bids  It  in,  paying  therefor 
the  fnll  amount  of  tlie  judgment,  thereb3'  satisttes  tiie  judgment,  and 
has  no  interest  by  virtue  of  sucli  judgment  in  demanding  an  adminis- 
tration of  tlie  debtor's  assets. 

2.  A  judgment  founded  on  a  contract  is  a  contract  within  the  meaning  of 

tiie  first  section  of  the  act  of  March  3,  1873,  and  the  assignee  of  such 
a  judgment  cannot  sue  on  it  in  a  Federal  court,  unless  his  assignor 
could  also  have  sued  on  it. 

3.  A  bill  winch  joins  as  plaintiffs  two  parties,  one  of  wliom  has  no  stand- 

ing in  couit,  is  demurrable  for  multifariousness. 

4.  A  bill  wlilch  asks  for  different  relief,  in  different  parts  of  which  differ- 

ent plaintiffs  are  interested,  and  interested  in  a  different  mode  against 
different  defendants,  is  demurrable  for  multifariousness. 

5.  It  seems  that  even  in  tlie  Federal  court  theheirs  and  devisees  of  the 

debtor  are  necessary  parties  to  a  bill  to  subject  real  estate  of  the 
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debtor  to  the  sfitiafaction  of  his  debts,  and  to  set  aside  certain  sales 
of  it. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

Theodore  Bacon,  John  AtUnson,  and  J.  P.  Whiitemore,  for  ap- 
pellants. 

William  F.  Cogswell,  for  appellees. 

Miller,  J. — This  is  a  suit  in  chancery  in  the  Circuit  Court 
for  the  Northern  District  of  New  York,  the  plaintiffs  being 
citizens  of  the  State  of  Michigan  and  the  defendants  of  the 
State  of  New  York. 

The  general  purpose  of  the  suit  is  to  declare  null  and  void 
certain  sales  and  convej'ances  of  real  estate  in  New  York, 
owned  by  Nelson  P.  Stewart  in  his  life-time,  and  to  subject  the 
property  to  the  payment  of  his  debts.  Stewart,  at  the  time  of 
the  transaction  mentioned  in  the  bill,  was  a  citizen  of  Michigan, 
where  he  died  in  the  year  1863j  and  where  George  K.  Johnson 
was  appointed  administrator  of  his  estate  in  1874.  No  admin- 
istrator was  ever  appointed  in  New  York. 

The  debt  on  which  Walker  counts  was  a  simple  contract 
debt,  which,  on  being  presented  to  the  probate  judge  in  Mich- 
igan, was  allowed.  The  foundation  of  Whittemore's  claim  for 
relief  is,  first,  a  judgment  recovered  by  him  against  Stewart  in 
the  courts  of  New  York  on  the  20th  day  of  August,  1862,  and 
docketed  in  Monroe  county,  where  the  land  in  controversy  is 
situated,  on  the  28th  of  the  same  month.  Also  a  similar  judg- 
ment in  favor  of  Elisha  W.  Chester,  docketed  about  the  same 
time,  and  assigned  to  Whittemore  in  1872. 

As  regards  the  judgment  in  favor  of  "Whittemore,  the  bill 
alleges  that  after  the  death  of  Stewart  the  plaintiff  instituted 
a  proceeding  in  the  nature  of  a  scire  facias  against  the  terre 
tenant  in  the  proper  court  of  the  State,  and  obtained  the  order 
of  that  court  under  which  the  property  so  frequently  men- 
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tioned  in  the  bill  as  Congress  Hall,  a  hotel  in  the  eity  of 
Kochester,  was  sold  to  Whittemore  on  a  bid  that  was  the  full 
amount  of  the  debt,  interest,  and  costs,  and  that  he  has  received 
the  sherift"'s  deed  conveying  to  him  a  good  title  to  the  property, 
on  which  he  has  brought  action  of  ejectment,  now  pending,  to 
recover  possession  of  it. 

The  bill  then  charges  a  variety  of  transactions  connected  with 
the  sale  of  this  property  and  of  other  real  estate,  under  judicial 
proceedings  against  Stewart  in  his  life-time,  and  with  convey- 
ances made  by  him  of  the  same,  all  of  which  are  said  to  be 
fraudulent,  and  to  have  been  made  in  pursuance  of  a  fraudu- 
lent conspiracy  on  the  part  of  Stewart  and  the  purchasers  and 
others  to  hinder  and  delay  the  creditors  of  Stewart  and  to 
defeat  them  in  the  collection  of  their  debts.  The  bill  alleges 
that,  besides  the  claims  on  which  plaintiffs  sue,  there  are  large 
debts  held  by  numerous  creditors,  on  whose  behalf  the  bill 
purports  to  be  brought  as  well  as  of  plaintiffs.  Some  of  the 
r^al  estate,  described  is  alleged  to  be  in  the  hands  of  innocent 
purchasers  for  value.  Most  of  the  parties  charged  as  being 
conspirators  are  dead.  The  heirs  or  devisees  of  Stewart, 
though  named,  are  not  made  parties  to  the  bill ;  nor,  indeed, 
can  they  be  made  defendants,  because  they,  like  plaintiffs,  are 
citizens  of  the  State  of  Michigan.  The  administrator  living  in 
Michigan,  though  a  creditor,  as  the  bill  alleges,  to  the  amount 
of  $80,000,  is  not  made  a  party,  nor  is  any  reason  given  why 
he  did  not  take  out  administration  in  New  York,  as  it  was 
eminently  proper  he  should  do. 

The  bill  was  dismissed  on  demurrer,  and  this  appeal  is  taken 
from  that  decree  of  the  Circuit  Court. 

It  will  be  perceived  that  Whittfemore,  the  principal  com- 
plainant, founds  his  right  to  relief  on  two  totally  distinct  causes 
of  action. 

In  the  one  case  he  asserts  himself  to  be  the  owner,  by  virtue 
of  a  judicial  sale,  of  Congress  Hall,  with  a  complete  legal  title, 
on  which  he  is  prosecuting  an  action  of  ejectment.  The  state- 
ment of  his  bill  shows  that  by  the  sale  under  which  he  became 


1881.]  "Walker  v.  Powers.  263 

Opinion  of  the  court. 


the  owner  of  that  property  his  judgment  against  Stewart  was 
satisfied,  and  as  the  execution  must  be  presumed  to  have  been 
returned  to  the  proper  office  with  the  sheriff's  proceeding  in- 
dorsed, the  judgment  stands  satisfied  by  the  record  of  the  court 
in  which  it  was  rendered.  ISo  attempt  to  set  aside  this  satis- 
faction has  been  made  by  plaintiff,  but,  on  the  contrary,  he  is 
by  this  very  bill  insisting  on  the  fruit  of  that  satisfaction  by 
endeavoring  to  remove  the  cloud  on  his  title  created  by  the 
fraudulent  poceedings  of  which  he  complains.  In  reference  to 
that  judgment  he  is  no  longer  a  creditor  of  Stewart,  nor  has 
he  any  debt  chargeable  or  provable  against  Stewart's  estate. 
What  interest  has  he,  then,  founded  on  this  judgment  in  any 
other  property  which  Stewart  held  in  his  life-time,  or  in  the 
administration  of  the  assets  of  his  estate  ?  How  can  he,  on 
the  foundation  of  that  judgment,  inquire  into  frauds  in  regard 
to  other  property  than  what  he  bought  ?  What  interest  has  he 
apart  from  this  other  judgment  in  favor  of  Chester,  in  common 
with  other  creditors  of  Stewart,  and  how  can  he  maintain  any 
joint  suit  with  them  ? 

So  far  from  being  able  to  do  this,  or  having  any  common  in- 
terest with  them,  he  asserts  a  right  in  conflict  with  the  interests 
of  all  the  other  creditors.  If  the  claim  of  the  defendants  who 
are  in  possession  of  the  Congress  Hall  property,  the  only  prop- 
erty of  much  value  mentioned  in  the  bill,  should  be  declared 
to  be  void  as  against  Stewart's  creditors,  then  while  it  is  their 
interest  to  subject  it  to  the  general  administration  among  all 
the  creditors,  we  have  Mr.  Whittemore  asserting  that  this  result 
inures  to  his  sole  benefit;  that  he  has  already  taken  steps  by 
which  he  has  become  the  exclusive  owner  when  the  frauds  are 
swept  out  of  the  way. 

It  is  impossible  to  see,  therefore,  what  interest  Whittemore 
has,  founded  on  that  judgment,  in  a  general  administration  of 
the  assets  of  Stewart,  or  any  interest  in  common  with  Walker 
or  the  other  creditors,  or  any  right  to  call  upon  the  defendants 
other  than  those  setting  up  claim  to  Congress  Hall. 

This  view  of  the  matter  involves  no  hardship  on  Mr.  Whit- 
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temore,  who,  having  satisfied  his  debt  against  Stewart's  estate 
by  the  purchase  of  that  property,  will  find  no  difficulty  in  liti- 
gating with  the  adverse  claimants  the  matters  he  now  sets  up 
in  a  separate  suit,  which  would  concern  him  and  them  alone. 

In  reference  to  the  judgment  of  Chester,  on  which  Whitte- 
more  asks  relief  as  assignee  of  Chester,  it  is  urged  as  ground 
of  demurrer  that  Chester  being  a  citizen  of  the  same  State 
with  defendant,  and  therefore  incapable  of  sustaining  this  suit 
in  a  Federal  court,  it  cannot  be  sustained  by  Whittemore,  his 
assignee.  The  suit  was  brought  in  1876,  and  the  question  here 
raised  must  be  decided  by  a  construction  of  the  act  of  March 
3,  1875. 

The  first  section  of  that  act,  after  declaring,  in  terms  intended 
to  be  exhaustive,  the  jurisdiction  of  the  Circuit  Courts  of  the 
United  States  and  certain  limitations  on  that  jurisdiction  as  to 
residence  and  service  of  process  on  defendants,  adds  this  fur- 
ther restriction:  "Nor  shall  any  Circuit  or  District  Court  have 
cognizance  of  any  suit  founded  on  contract  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prosecuted  in  such  court 
to  recover  thereon  if  no  assignment  had  been  made,  except 
in  cases  of  promissory  notes  negotiable  by  the  law-merchant 
and  bills  of  exchange." 

Since  Whittemore  cannot  sustain  this  suit  on  the  ground  of 
his  own  judgment  against  Stewart,  because  that  is  satisfied 
by  the  sale  of  property,  the  only  other  ground  on  which  he 
can  succeed  is  as  the  owner  of  this  judgment  in  favor  of 
Chester.  That  judgment  is,  then,  the  foundation  of  his  suit  in 
the  Circuit  Court.  It  is  a  cause  of  action  which  he  holds  by 
assignment  from  a  party  who  cannot  sue  in  that  court.  With- 
out this  cause  of  action  he  has  no  standing  in  court,  and  has 
no  right  to  ask  the  court  to  inquire  into  the  other  matters  al- 
leged in  the  bill.  It  is  as  much  the  foundation  of  his  right  to 
bring  the  present  suit  as  if  it  were  a  bond  and  mortgage  on 
which  he  was  asking  a  decree  of  foreclosure.  (See  Sheldon 
V.  Still,  8  How.,  441.) 

If,  then,  the  judgment  is  a  contract,  it  gives  Whittemore  no 
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right  to  sue  in  the  courts  of  the  United  States  for  ISTew  York. 
There  is  some  conflict  in  the  authorities  as  to  whether  a  judg- 
ment eo  nomine  is  a  contract.  In  1  Story  on  Contracts,  section 
2,  they  are  divided  into  three  classes,  iu  the  first  of  which 
judgments  are  mentioned  with  recognizances,  statutes  staple, 
&c.  It  is,  however,  permissible  in  all  cases  where  justice  re- 
quires it  to  inquire  into  the  nature  of  the  demand  on  which 
the  judgment  was  rendered.  If  the  judgment  be  rendered  on 
a  contract,  that  judgment  is  a  contract,  the  nature  and  extent 
of  the  liability  having  been  judicially  ascertained. 

The  bill  in  this  case  alleges  that  "the  debt  on  which  this 
judgment  was  recovered  accrued  in  the  year  1858."  It  was, 
therefore,  recovered  on  a  contract,  and  the  present  suit  is  a 
suit  to  give  a  remedy  on  that  contract,  and  any  decree,  ren- 
dered by  the  court  in  favor  of  plaintiii'  would  be  intended  to 
enable  him  to  recover  the  money  due  on  the  contract. 

If  the  judgment  of  Chester  had  been  recovered  in  the  Cir- 
cuit Court  in  which  this  bill  is  brought,  instead  of  a  State  court, 
the  Circuit  (^ourt  might  have  jurisdiction  of  the  case  to  remove 
obstructions  to  the  enforcement  of  its  own  judgment,  no  mat- 
ter who  might  for  the  time  be  its  owner..  But  where  a  party 
comes  for  the  first  time  iu  a  court  of  the  United  States  to  ob- 
tain its  aid  in  enforcing  the  judgment  of  a  State  court,  he  must 
have  a  case  of  which  the  former  court  can  entertain  original 
jurisdiction.     (Christmas  v.  Eussell,  5  Wall.,  290.) 

It  remains  to  be  seen  whether  the  suit  can  be  pi'osecuted 
further  on  the  part  of  Walker. 

A  very  learned  argument,  with  a  review  of  the  authorities, 
is  made  by  counsel  for  appellants  to  show  that  it  is  not  essen-' 
tial  to  the  relief  sought  that  there  should  be  a  judgment  and 
an  execution  returned  nulla  bona. 

We  do  not  think  it  necessary  to  entei-  upon  the  considera- 
tion of  that  question  as  the  case  is  pi'esented  to  us. 

If  what  we  have  already  said  of  the  standing,  of  Whittemore 
is  sound,  the  bill  is  liable  to  the  objection  'of  multifariousness 
— one  of  the  points  specified  in  the  demurrer^ — on  almost  every 


266  Walkee  v.  Powers.  [Oct.  Term, 

Opinion  of  the  court. 

ground  on  which  that  objection  may  be  taken  to  bills  in  chan- 
cery. 

1.  There  is  a  misjoinder  of  parties  plaintiff. 

There  are  but  two  plaintiffs,  Walker  and  Whittemore. 
Whittemore,  as  we  have  seen,  has  no  standing  in  the  court, 
and  is,  therefore,  improperly  joined  with  Walker,  if  Walker  has 
such  a  standing;  and  the  defendants  cannot  be  required,  in  liti- 
gating with  Walker  any  right  he  may  have  against  them,  to 
contest  with  Whittemore,  who,  on  his  own  showing,  has  no 
right  in  that  court.  It  is  true  this  difficulty  could  have  been 
removed  if  plaintiff  had  dismissed  Whittemore  fi'om  his  case 
as  plaintiff,  which  he.  might  have  done  after  the  demurrer  was 
sustained.  But  he  asked  no  such  leave,  and  permitted  his  bill 
to  be  dismissed  as  it  stood  and  still  stands. 

2.  The  causes  of  action  and  the  relief  sought  in  regard  to  the 
Congress  Hall  property  and  the  other  property  mentioned  in 
the  bill  are  distinct,  and  in  some  respects  antagonistic,  and 
such  as  cannot  properly  be  joined  in  the  same  suit.  Whitte- 
more seeks  to  have  his  title  established  in  regard  to  the  Con- 
gress Hall  property,  and  the  cloud  created  by  the  fraudulent 
sales  and  conveyances  on  it  removed,  so  that  he  may  be  de- 
clared the  owner  of  that  property.  In  this  matter  no  one  is 
interested  but  himself  and  Helen  Maria  Powers,  one  of  the 
defendants.  The  prayer  of  the  bill  is  that  the  other  property 
may  be  subjected  to  the  payment  of  Stewart's  debts,  and  in 
this  Walker  and  all  the  other  creditors  of  Stewart  are  inter- 
ested, and  Ten  Eyck  also  as  defendant. 

A  case  bearing  a  strong  analogy  to  the  one  before  us  is  that 
of  Emans  v.  Emans,  1  McCarter's  New  Jersey  Equity  Keports, 
114. 

After  a  partition  of  real  estate  among  part  owners  a  contro- 
versy arose  as  to  its  fairness,  which  was  submitted  to  arbitra- 
tors. They  awarded  that  the  defendant  should  convey  to  com- 
plainant in  the  suit  23.30  acres  to  equalize  the  partition.  The 
bill  prayed  that  defendant  might  be  decreed  specifically  to 
perform  the  award ;  if  not,  that  the  court  should  declare  how 
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much  more  and  what  lands  defendant  should  convey  to  make 
the  partition  equal ;  and  lastly,  for  general  relief.  On  demur- 
rer for  multifariousness  the  court. says:  "The  leading  object 
of  the  bill  is  to  enforce  specific  performance  of  an  award  of 
arbitrators.  The  submission  to  arbitrators  related  to  the  fraud 
or  unfairness  of  a  partition  of  certain  lands  devised  to  the  par- 
ties, and  included  the  power  of  making  a  just  partition.  A 
new  partition  was  in  fact  made.  If  the  award  cannot  be  en- 
forced, the  bill  further  asks  that  the  court  will  relieve  against 
the  unfairness  or  fraud  of  the  partition.  Now,  it  is  apparent 
that  these  are  matters  of  a  distinct  character.  The  one  relates 
to  the  validity  of  the  submission  and  award  and  the  power 
and  propriety  of  enforcing  a  specific  pei'formance,  and  the 
other  to  the  equity  and  fairness  of  the  partition.  They  involve, 
totally  distinct  questions,  requiring  different  evidence,  and 
leading  to  difl:erent  decrees." 

Another  analogous  case  ,i8  Sawyer  v.  Noble  and  Eandall,  55 
Maine  Reports,  227. 

Sawyer  and  Noble  were  partners,  and  the  bill  charges  No- 
ble with  many  improper  transactions  justifying  a  dissolution 
of  the  partnership,  and,  among  others,  a  fraudulent  and  pre- 
tended sale  of  the  stock  in  trade  and  good-will  of  the  business 
to  Randall,  his  co-defendant.  The  bill  prays  that  this  sale  may 
be  set  aside  and  the  partnership  dissolved,  and  an  account  and 
settlement  be  had  between  complainant  and  Noble.  The  court 
says  it  is  obvious  that  Randall  is  in  no  way  interested  in  the 
partnership  afi'airs  of  Sawyer,  and  that  the  settlement  of  the 
affairs  of  the  firm  and  rescission  of  a  fraudulent  sale  are  dis- 
tinct and  unconnected  piatters,  and  properly  to  be  determined 
in  separate  suits." 

By  multifariousness  "is  meant  the  improperly  joining  in  one 
bill  distinct  and  independent  matters,  and  thereby  confound- 
ing them;  as,  for  example,  uniting  in  one  bill  several  matters 
perfectly  distinct  and  unconnected  against  one  defendant,  or 
the  demand  of  several  matters  of  a  distinct  and  independent 
nature  against  several  defendants  in  the  same  bill."     (Story's 

H 
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Eq.  Plead.,  sec.  271.)  In  Daniel's  Chancery  Practice,  335,  it 
is  said  in  explanation  of  this  that  "it  may  be  that  the  plain- 
tiffs and  defendants  are  parties  to  the  whole  of  the  transac- 
tions which  form  the  subject  of  the  suit,  and,  nevertheless, 
those  transactions  may  be  so  dissimilar  that  the  court  will  not 
allow  them  to  be  joined  together,  but  will  require  distinct 
records."  * 

3.  It  seems  to  us  also,  though  of  that  we  are  not  quite  so 
sure,  if  this  real  estate  is  to  be  subjected  to  the  payment  of 
Stewart's  debts,  that  Frederick  8.  Stewart,  Helen  W.  McCon- 
nell,  and  Adeline  M.  Johnson,  whom  the  bill  alleges  to  be  his 
only  heirs  and  devisees  in  his  unprobated  will,  should  be  par- 
ties to  the  suit.  The  mere  allowance  of  the  debt  of  Walker 
by  the  Probate  Court  is  not  conclusive  evidence  against  them 
in  a  suit  to  reach  the  real  estate  of  their  ancestor  and  devisor. 

In  a  court  of  the  State  where  the  land  is  situated  which  it 
is  the  object  of  this  suit  to  reach,  the  statutes  of  which  enable 
those  courts  to  entertain  jurisdiction  of  necessary  parties  who 
are  not  within  reach  of  their  process,  and  where  the  rules  of 
practice  and  pleading  have  been  much  modified  by  legislation, 
it  is  possible  this  bill,  or  some  part  of  it,  might,  by  making 
additional  parties,  be  sustained.  But  we  are  satisfied  that  the 
effort  to  prosecute  the  suit  in  the  Circuit  Court  of  the  United 
States  on  the  present  bill,  with  the  misjoinder  of  some  parties 
and  the  non-joinder  of  others — with  the  connection  of  matters 
totally  distinct  in  the  right  asserted  and  in  the  relief  sought — 
and  with  the  principal  party  plaintiff  entitled  to.  no  I'elief  in 
that  court,  is  attended  with  insuperable  difficulties,  and  thait 
the  bill  was  properly  dismissed. 

Decree  affirmed.  Affiembd. 
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The  United  States  v.  Charles  M.  Taylor,  in  his  own  right 

AND  AS  administrator  OF  IrENB    M.  TaYLOR,  DECEASED. 
December  5, 1881. 

1.  The  36th  section  of  the  act  of  Congress  of  August  5,  1861,  which  al- 

lowed the  owner  of  land  sold  for  taxes  due  the  United  States  to  apply 
for  and  receive  the  surplus  proceeds  i-emaining  in  the  treasury  after 
payment  of  the  taxes  and  charges,  is  not  repealed  by  the  act  of  June 
7,  1862,  "for  the  collection  of  taxes  in  insurrectionary  districts." 

2.  The  right  of  the  ownei-of  the  land  to  recover  the  money  arising  from 

its  sale  and  held  by  the  government  as  trustee  for  him  did  not  be- 
come a  claim  on  which  suit  could  be  brought,  until  demand  at  the 
treasury  ;  and  hence  suit  therefor,  if  brought  within  six  years  after 
such  demand,  is  not  barred  by  section  1069  of  the  U.  S.  Revised  Stat- 
utes, although  brought  more  than  six  years  after  the  sale. 

Appeal  from  the  Court  of  Claims. 

S.  F.  Phillips,  Ading  Attorney- General,  and  John  S.  Blair, 
for  appellants. 

Albert  Pike  and  Luther  H.  Pike,  for  appellee. 

Woods,  J. — This  was  an  action  brought  against  the  United 
States  for  the  recovery  of  the  proceeds  of  a  tax  sale  made 
under  the  act  of  June  7,  1862,  of  certain  land  in  the  State  of 
Arkansas,  of  which  it  was  alleged  that  Irene  M.  Taylor,  de- 
ceased, the  intestate  of  the  defendant  in  error,  was  in  her  life- 
time the  owner. 

The  Court  of  Claims  found  as  matter  of  fact  that  block  37 
in  Little  Kock,  Arkansas,  was,  on  May  4,  1865,  subject  under 
the  provisions  of  law  to  a  direct  tax  of  $37,  which  was  assessed 
thereon  to  Matilda  Johnson  ;  that  this  tax  was  so  assessed  to 
Matilda  Johnson,  notwithstanding  the  fact  that  on  May  4, 
1865,  Irene  M.  Jordan  was,  and  ever  since  March  4,  1863, 
had  been,  the  owner  of  said  block  by  purchase  from  said  Ma- 
tilda Johnson ;  that  the  assessment  was  made  against  Mrs. 
Johnson  because  she  appeared  by  the  records  to  be  the  owner 
of  the  block,  her  deed  to  Mrs.  Jordan  not  having  been  recorded 
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until  August  25,  1866  ;  that  the  board  of  direct  tax  commis- 
sioners for  tJie  district  in  which  the  block  was  situate  sold  it 
on  May  4, 1866,  to  one  Meservey,  because  of  the  non-payment 
of  said  tax,  for  the  consideration  of  $3,000,  of  which  sum  the 
United  States  was  entitled  to  $70.50  on  account  of  the  tax  and 
the  costs  and  charges  and  commissions  of  sale  ;  that  in  1865 
Mrs.  Jordan  became  the  owner  of  the  tax-sale  title  by  purchase 
for  a  valuable  consideration  from  Keservey's  assignee ;  that 
on  December  10,  1873,  Mrs.  Johnson,  the  former  owner,  by 
her  formal  instrument  of  writing  of  that  date  recognized  Mrs. 
Jordan,  who  before  that  date  had  intermarried  with  Charles 
M.  Taylor,  as  the  rightful  owner  of  said  block  and  of  the 
money  in  the  treasury  realized  from  the  tax  sale  thereof;  that 
on  January  15,  1874,  Mrs.  Taylor  and  her  husband  made  ap- 
plication to  the  Secretary  of  the  Treasury  for  the  residue  of 
the  |3,000,  the  proceeds  of  said  tax  sale  after  deducting  there- 
from the  tax,  penalty,  costs,  &c.  This  application  was  rejected 
January  17,  1874. 

On  December  8,  1875,  they  brought  this  suit  in  the  Court 
of  Claims,  and  on  May  19,  1879,  recovered  judgment  for 
$2,929.50,  the  amount  of  said  surplus. 

The  United  States  has  brought  the  caie  by  appeal  to  this 
court  for  its  consideration. 

Two  questions  are  raised  by  this  appeal,  the  iirst  of  which 
is  whether,  under  the  legislation  of  Congress,  the  surplus  of 
the  proceeds  of  lands  sold  should  be  returned  to  the  owner. 

By  section  8  of  the  act  of  August  5,  1861,  (12  Stat,  294,) 
Congress  declared  that  a  direct  tax  of  twenty  millions  of  dol- 
lars should  be  annually  laid  upon  the  United  States,  and  ap- 
portioned the  same  among  the  several  States  respectively. 

The  thirty-sixth  section  of  the  act  declared  that  when  per- 
sonal property  could  not  be  found  sufficient  to  satisfy  the  tax 
and  co8ts,~the  real  estate  should  be  sold,  and  further  provided 
,  as  follows : 

"  But  in  all  cases  where  the  property  liable  to  a  direct  tax 
under  this  act  may  not  be  divisible,  so  as  to  enable  the  collect- 
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or,  bj'  a  sale  of  part  thereof,  to  raise  the  whole  amount  of  the 
tax,  with  all  costs,  charges,  and  commissions,  the  whole  of 
such  property  shall  be  sold,  and  the  surplus  of  the  proceeds 
of  the  sale,  after  satisfying  the  tax,  costs,  charges,  and  commis- 
sions, shall  be  paid  to  the  owner  of  the  property,  or  his  legal 
representatives  ;  or  if  he  or  they  cannot  be  found,  or  refuse  to 
receive  the  same,  then  such  surplus  shall  be  deposited  in  the 
treasury  of  the  United  States,  to  be  there  held  for  the  use  of 
the  owner  or  his  legal  representatives  until  he  or  they  shall 
make  application  therefor  to  the  Secretary  of  the  Treasury, 
who,  upon  such  application,  shall,  by  warrant  on  the  treasury, 
cause  the  same  to  be  paid  to  the  applicant."     (12  Stat.,  304.) 

It  was  further  provided  that  if  no  one  should  bid  the  amount 
of  the  tax  and  twenty  per  cent,  additional  thereon,  the  collect- 
or should  be  I'equired  to  purchase  the  land  in  behalf  of  the 
United  States,  and  in  that  case  the  owner  was  allowed  to  re- 
deem on  certain  terms  within  two  years. 

It  is  not  disputed  that  under  these  provisions  of  law,  if  they 
still  remain  in  force,  the  defendant  in  error  would  be  entitled 
to  recover  the  surplus  money  sought  to  be  recovered  in  this 
suit.  So  that  the  question  presented  under  this-  branch  of  the 
case  is  whether  the  provisions  of  law  just  recited  have  been  re- 
pealed or  annulled  by  subsequent  legislation. 

The  appellant  contends  that  this  has  been  done  by  the  act  of 
June  7, 1862,  (12  Stat.,  422,)  "  for  the  collection  of  direct  taxes 
in  insurrectionary  districts  within  the  United  States,  and  for 
other  purposes,"  and  later  statutes. 

There  is  no  direct  repeal,  either  in  the  act  of  June  7,  1862, 
or  any  subsequent  act,  of  that  provision  of  the  act  of  August 
5,  1861,  which  entitles  the  owner  of  lands  sold  for  direct  taxes 
to  the  surplus  of  its  proceeds  after  payment  of  the  tax  and 
costs.  If  it  is  repealed  at  all,  it  must,  therefore,  be  by  impli- 
cation. In  other  words,  the  subsequent  legislation  must  be  so 
inconsistent  with  the  act  of  August  5,  1861,  that  both  cannot 
stand.     (McCool  v.  Smith,  1  Black,  459.) 

We  have  been  unable  to  find  any  such  incongruity.     The 
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act  of  June  7,'  1862,  and  its  amendments,  contain  no  mention 
of  the  right  of  the  owner  of  the  land  to  receive  the  surplus  pro- 
ceeds of  its  sale.  But  the  absence  of  such  provision  is  not  suf- 
ficient to  repeal  the  positive  enactment  of  the  act  of  August  5, 
1861.  On  the  contrary,  it  strengthens  the  presumption  that  it 
was  the  purpose  of  Congress  to  allow  that  provision  to  stand. 

The  act  of  1862  provided  that  in  States  where  insurrection 
existed  the  entire  tax  for  a  State  should  be  apportioned  and 
levied  upon  its  lands,  which  should  become  charged  with  their 
respective  shares  of  the  tax,  which,  with  a  penalty. of  fifty  per 
cent.,  should  be  a  lien  thereon. 

The  owner  could  relieve  his  land  of  the  tax  by  paying  it 
within  sixty  days  after  the  tax  commissioners  should  have  fixed 
its  amount.  If  he  did  not  pay  within  that  time  the  title  to  the 
land  became  forfeited  to  the  United  States,  and  upon  a  sale 
thereof  as  provided  for  in  the  act  vested  in  the  United  States, 
or  the  purchaser  at  the  sale,  in  fee-simple,  free  and  discharged 
of  prior  liens,  incumbrances,  right,  title,  and  claim  whatso- 
ever. 

The  tax  commissioners,  in  case  of  non-payment  of  the  tax, 
penalty,  and  charges,  were  required  to  sell  the  land  at  public 
sale  to  the  highest  bidder,  for  a  sum  not  less  than  the  amount 
of  the  taxes,  penalty,  &c.,  and  if  no  person  made  a  higher  bid, 
then  to  strike  off  and  sell  the  land  to  the  United  States  for 
said  sum. 

In  case  the  United  States  became  the  buyer,  there  was,  of 
course,  no  surplus.  But  if  any  one  should  become  the  pur- 
chaser for  a  sura  greater  than  the  tax,  penalty,  &c.,  the  commis- 
sioners were  to  give  him  a  certificate  of  purchase,  which  should 
be  evidence  of  title,  and  the  owner,  or  any  person  loyal  to  the 
United  States  having  a  lien  thereon,  upon  taking  an  oath  to 
support  the  Constitution  of  the  United  States,  was  allowed  to 
redeem  the  lands  sold.  This  court  has  held,  in  the  case  of 
Bennett  v.  Hunter,  9  Wall.,  326,  that  the  primary  object  of  the 
acts  of  August  5,  1861,  and  of  June  7,  1861,  being  the  raising 
of  revenue,  they  must  be  construed  together.     In  other  words, 
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they  are  to  be  construed  as  if  passed  at  the  same  time,  and  ef- 
fect must  he  given  to  all  the  provisions  of  the  first  act  not  in 
conflict  with  the  later  one. 

In  the  same  case  it  was  held  that  the  forfeiture  declared  hy 
the  fourth  section  of  the  act  of  1862  does  not  operate  of  its 
own  force  to  vest  the  title  to  the  land  forfeited  in  the  United 
States  upon  the  non-payment  of  the  tax,  but  that  a  sale  as  pre- 
scribed by  the  act  was  necessary  to  transfer  the  title. 

We  find  nothing  in  the  provisions  of  the  act  of  1862,  above 
recited,  which  takes  from  the  owner  of  the  land  the  right  ac- 
corded him  by  the  act  of  1861,  of  applying  for  and  receiving 
from  the  treasury  the  surplus  proceeds  of  the  sale,  nor  any- 
thing inconsistent  with  that  right. 

But  it  is  insisted  by  appellant  that  section  12  of  the  act  of 
1862  makes  a  disposition  of  the  surplus  proceeds  of  lands  sold 
for  taxes  inconsistent  with  the  right  thereto  claimed  by  the 
appellee. 

That  section  declares  that  "  the  proceeds  of  said  leases  and 
sales  shall  be  paid  into  the  treasury  of  the  United  States,  one- 
fourth  of  which-  shall  be  paid  over  to  the  governor  of  said 
State  wherein  said  lands  are  situated,  when  such  insurrection 
shall  be  put  down,  *  *.  *  for  the  purpose  of  reimbursing 
the  loyal  citizens  of  said  State,  or  such  other  purposes  as  the 
State  may  direct,  and  one-fourth  shall  be  paid  over  to  said 
State  as  a  fund  to  aid  in  the  colonization  or  emigration  from 
said  State  of  any  free  person  of  African  descent  who  may  de- 
sire to  remove  therefrom."     *     *     * 

On  recurring  to  the  preceding  sections  of  the  act  to  ascer- 
tain what  is  meant  by  the  words  "  said  leases  and  sales,"  the 
proceeds  of  which  are  to  be  so  disposed  of,  we  find  that  the 
first  eight  sections  of  the  act  provide  for  the  assessment  of  the 
direct  tax  upon  the  lauds  of  the  States  in  insurrection ;  for 
their  forfeiture  for  non-payment  of  the  tax;  for  their  sale  at 
auction;  for  their  purchase  by  the  United  States  if  no  bid 
greater  than  the  amount  of  the  taxes,  charges,  &c.,  is  received ; 
and  for  their  redemption  by  the  owner. 
18  v3 
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The  statute,  beginning  with  section  9,  then  takes  up  a  new 
subject,  which  is  continued  through  sections  10  and  11. 

These  sections  relate  exclusively  to  the  disposition  to  be 
made  of  the  lands  bought  by  the  United  States  at  the  tax 
sales.  They  authorize  the  commissioners,  under  certain  cir- 
cumstances, te  lease  said  la.nds,  or,  under  the  direction  of  the 
President,  instead  of  leasing,  to  cause  them  to  be  subdivided 
into  parcels  not  to  exceed  three  hundred  and  twenty  acres,  and 
sold.  Then  follows  section  12,  which  provides  that  the  pro- 
ceeds of  "  said  leases  and  sales "  shall  be  paid  into  the  treas- 
ury, &c.  We  think  there  can  be  no  doubt  that  this  provision 
must  be  limited  to  the  proceeds  of  the  leases  and  sales  author- 
ized in  the  three  next  preceding  sections.  Such  is  not  only 
the  natural  and  obvious,  but  also  the  grammatical  construction 
of  the  statute. 

The  statute  of  Jwne  7, 1862,  was  an  act  for  the  collection  of 
direct  taxes  in  insurrectionary  districts.  It  was  not  a  confisr 
cation  act.  It  allowed  the  owner  of  land  sold  for  taxes  to 
redeem  it  within  sixty  days  after  the  sale,  and,  while  more 
stringent  in  its  provisions,  was  not  antagonistic  to  the  pre- 
vious legislation  on  the  same  subject. 

Our  opinion  is,  therefore,  that  the  clause  of  the  act  of  1861 
which  allowed  the  owner  of  land  sold  for  taxes  to  apply  for 
and  receive  the  surplus  proceeds  remaining  after  payment  of 
the  taxes  and  charges,  is  not  repealed  by  the  act  of  1862. 

The  second  question  raise4  by  the  appeal  is  whether  the 
Court  of  Claims  had  jurisdiction  of  a  suit  fjor  the  proceeds  of 
land  sold  for  taxes  when  the  application  to  the  Secretary  of 
the  Treasury,  and  the  bringing  of  the  suit  therefor,  were  both 
more  than  six  years  after  the  sale. 

By  section  1069  of  the  Revised  Statutes  it  is  provided  that 
every  claim  against  the  United  States  cognizable  by  the  Court 
of  Claims  shall  be  forever  barred  unless  the  petition  setting 
forth  a  statement  thereof  is  filed  in  the  court  within  six  years 
after  the  claim  first  accrues. 

Under  the  thirty-sixth  section  of  the  act  of  1861  the  surplus 
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proceeds  of  the  sale  of  land  for  taxes  was  required  to  be  de- 
posited in  the  treasury,  to  be  there  held  for  the  use  of  the 
owner  or  his  legal  representatives  until  he  or  they  should  make 
application  therefor  to  the  Secretary  of  the  Treasury,  who, 
upon  such  application,  should,  by  warrant  on  the  treasury, 
cause  the  same  to  be  paid  to  the  applicant. 

This  section  limits  no  time  within  which  application  must  be 
made  to  the  treasury  for  the  proceeds  of  the  sale.  The  Secre- 
tary of  the  Treasury  was  not  authorized  to  fix  such  a  limit. 
Whenever  the  owner  of  the  land  or  his  legal  representatives 
should  apply  for  the  money,  it  was  the  duty  of  the  Secretary 
to  draw  his  warrant  therefor  without  regard  to  the  period 
which  had  elapsed  since  the  sale.  The  fact  that  six  or  any 
other  number  of  years  had  passed  did  not  authorize  him  to 
refuse  payment.  The  person  Entitled  to  the  money  could 
allow  it  to  remain  in  the  treasury  for  an  indefinite  period  of 
time  without  losing  his  right  to  demand  and  receive  it.  It 
follows  that  if  he  was  not  required  to  demand  it  within  six 
years  he  was  not  required  to  sue  for  it  within  that  time. 

A  construction  should  be  given  to  these  statutes  which 
would  be  consistent  with  good  faith  on  the  part  of  the  United 
States.  It  would  certainly  not  be  fair  dealing  for  the  govern- 
ment to  say  to  the  owner  of  lands  sold  for  taxes  that  the  sur- 
plus proceeds  should  be  held  in  the  treasury  for  an  indefinite 
period  for  his  use,  or  that  of  his  legal  representatives,  and 
then,  upon  suit  brought  to  recover  such  proceeds,  to  plead  in 
bar  that  the  demand  therefor  had  not  been  made  within  six 
years. 

The  general  rule  is  that  when  a  trustee  unequivocally  repu- 
diates the  trust,  and  claims  to  hold  the  estate  as  his  own,  and 
not  subject  to  the  trust,  and  such  repudiation  and  claim  are 
brought  to  the  notice  or  knowledge  of  the  cestui  que  trust  in 
such  manner  that  he  is  called  upon  to  assert  his  rights,  the 
statute  of  limitations  will  begin  to  run  against  him  from  the 
time  such  knowledge  is  brought  home  to  him,  and  not  before. 
(Merrians  v.  Hassam,  14  Allen,  522 ;  Baker  v.  Whiting,  3  Sumn., 
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486 ;  Kane  v.  Bloodgood,  7  Johns.  Ch.,  90 ;  Attorney-General  v. 
Federal-street  Meeting-house,  3  Gray,  1 ;  Bright  v.  Egerton, 
2  De  G.,  F.  &  J.,  606 ;  Wedderburn  v.  "Wedderburn,  2  Kern., 
749.) 

In  analogy  to  this  rule  the  right  of  the  owner  of  the  land  to 
recover  the  money  which  the  government  held  for  him  as  his 
trustee  did  not  become  a  claim  on  which  suit  could  be  brought, 
and  such  as  was  cognizable  by  the  Court  of  Claims,  until 
demand  therefor  had  been  made  at  the  treasury.  Upon  such 
demand  the  claim  first  accrued.  As  the  suit  was  brought  with- 
in six  years  from  the  date  of  demand,  it  falls  within  the  terms 
of  the  section  giving  jurisdiction  to  the  Court  of  Claims,  and 
is  not  cut  oft'  by  the  lapse  of  time. 

Our  opinion  is  that  the  appellee  was  entitled,  under  the  acts 
of  Congress,  to  the  surplus  proceeds  of  her  land  sold  for  taxes, 
and  that  her  petition  therefor  was  filed  in  the  court  below 
within  six  years  after  the  claim  first  accrued.  The  judgment 
of  the  Court  of  Claims  is  therefore  aflarmed. 

Affirmed. 


John  Morrison  v.  Samuel  Stalnaker. 

December  12, 1881. 

1.  Where  the  register  and  receiver  of  the  land  oflSoe  refused  to  receive  any 

proofs  or  money  from  an  applicant  on  the  ground  that  his  applica- 
tion was  too  late,  it  was  unnecessary  in  him  to  oflfer  to  prove  citizen- 
ship or  the  other  facts  required. 

2.  Inasmuch  as  the  lands  in  controversy  were  not  subject  to  private  entry, 

and  were  part  of  a  grant  to  a  railroad  company,  section  2364  of  the 
U.  S.  Kevised  Statutes  does  not  apply,  but  the  case  is  governed  by 
section  2  of  the  act  of  Congress  of  July  14,  1870,  relating  to  settlers 
on  lands  reserved  for  railroad  purposes. 

Error  to  the  Supreme  Court  of  the  State  of  Nebraska. 

Willis  Drummoncl  and  Boberi  H.  Bradford,  for  plaintifi"  in 
error. 

No  brief  filed  for  defendant  in  error. 
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Miller,  J. — This  is  a  writ  of  error  to  the  Supreme  Court 
of  Nebraska.  The  suit  was  commenced  as  an  action  of  eject- 
ment to  recover  possession  of  a  quarter-section  of  land. 

The  defendant  Stalnaker  filed  an  answer  to  the  plaintiff's  pe- 
tition in  the  nature  of  a  bill  in  chancery,  to  the  effect  that  while 
the  plaintiff  had  the  patent  of  the  United  States  for  the  land, 
it  was  issued  to  him  in  fraud  of  the  rights  of  defendant  under 
the  pre-emption  laws,  and  by  mistake  of  the  officers  of  the 
land  department  in  regard  to  these  rights.  The  inferior  court 
of  the  State  rendered  judgment  for  Morrison,  which  was  re- 
versed on  appeal  to  the  Supreme  Court. 

The  errors  assigned  here  may  be  divided  into  two  substan- 
tially. 

The  first  of  these  is  that  the  Supreme  Court  of  Nebraska 
erred  in  holding  that  Stalnaker,  in  making  his  application  to 
the  register  and  receiver  of  the  land  office  to  enter  the  land, 
after  he  had  in  due  time  filed  his  declaration  of  intention  as 
pre-emptor,  had  not  made  the  requisite  offer  of  proof  of  citi- 
zenship, and  the  other  facts  necessary  to  qualify  him  as  a  pre- 
emptor.  To  this  the  only  answer  necessary  is  that  those  offi- 
cers refused  to  receive  any  proofs  from  him  whatever,  or  any 
money,  because  they  said  he  came  too  late,  and  was  not,  for 
that  reason,  entitled  to  enter  the  land,  no  difference  how  per- 
fect his  proof  otherwise  might  be. 

The  other  assignment  of  error  is  that  the  Supreme  Court  of 
Nebraska  erred  in  deciding  that  Stalnaker  had  any  right  to 
perfect  his  claim  by  proofs  twelve  months  after  his  date  of 
settlement. 

It  appears  from  the  record  that  Stalnaker  entered  upon  the 
tract  of  land  in  controversy  January  18, 1871,  and  on  the  16th 
day  of  February  thereafter  filed  with  the  register  of  the  land 
office  his  declaratory  statement  of  intention  to  pre-empt  it. 

The  land  at  those  dates  was  not  subject  to  private  entry, 
having  been  withdrawn  by  the  land  department  as  within  the 
grant  to  the  Burlington  and  Missouri  Kiver  Railroad  Company, 
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though  it  had  been  by  proclamation  offered  at  public  sale  prior 
to  the  passage  of  the  act  making  said  grant. 

The  argument  of  counsel  for  plaintiff  in  error  is  that  the 
case  does  not  come  within  section  2267  of  the  Revised  Stat- 
utes, because  the  land  had  once  been  proclaimed,  and  because 
it  was  surveyed.  Sections  2265  and  2266  prescribe  rules  of 
pre-emption  for  land  surveyed  but  not  proclaimed  for  sale, 
and  for  lands  not  yet  surveyed ;  and  section  2267  declares 
that  all  claimants  of  pre-emption  rights  under  these  two  sec- 
tions shall,  when  no  shorter  period  is  prescribed,  make  their, 
proofs  within  thirty  months  after  the  date  prescribed  for  filing 
the  declaratory  statement.  As  this  land  had  been  both  sur- 
veyed and  at  one  time  proclaimed  for  sale,  the  argument  is 
that  the  time  for  making  proof  is  not  governed  by  this  provis- 
ion of  section  2267. 

It  is  therefore  insisted  that  it  is  governed  by  section  2264, 
which  requires  the  person  who  asserts  a  pre-emption  on  land 
subject  at  the  time  to  private  entry  to  make  the  proof  within 
one  year  after  the  date  of  settlement.  But  this  land,  at  the 
date  of  Stalnaker's  settlement,  was  not  subject  to  private  entry. 

We  find,  however,  that  at  that  time  section  2  of  the  act  of 
July  14,  1870,  (16  U.  S.  Statutes,  279,)  was  in  force.  The 
first  section  of  that  act  extends  certain  laws  for  the  sale  and 
survey  of  public  lands  to  the  Territory  of  Colorado.  The  sec- 
ond section,  however,  is  more  general,  and,  among  other  things 
relating  to  settlers  on  lands  reserved  for  railroad  purposes, 
enacts  that  "  all  claimants  of  pre-emption  rights  shall  here- 
after, when  no  shorter  period  of  time  is  now  prescribed  by 
law,  make  the  proper  proof  and  payment  for  the  lands  claimed 
within  eighteen  months  after  the  date  prescribed  for  filing 
their  declaratory  notice  shall  have  expired." 

All  Stalnaker's  proceedings  took  place  while  this  law  was 
in  force.  It  gave  him  eighteen  months  from  the  time  limited 
for  his  declaratory  statement,  namely,  from  the  18th  day  of 
April,  1871,  to  make  payment  and  proof. 

He  offered  his  money  and  his  proof  on  the  1st  day  of  June, 
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1872,  several  months  within  the  time  which  this  statute  al- 
lowed. 

The  Supreme  Court  of  Nebraska,  therefore,  did  not  err  in 
refusing  to  hold  that  his  right  expired  within  one  year  from 
the  date  of  his  settlement,  and  its  judgment  is  affirmed. 

AFFIRMED. 


John  W.  Boughton  v.  The  American  Exchange  National 

Bank. 

December  12,  1881. 

A  case  Oecided  by  a  State  court  on  a  ground  that  was  not  a  Federal  ques- 
tion is  not  reviewable  here.  To  give  this  conrt  jurisdiction  the  record 
must  show  tliat  a  Federal  question  was  raised  and  decided. 

Error  to  the  Supreme  Court  of  the  State  of  Pennsylvania. 
On  motion  to  dismiss. 

Thomas  Gremhank,  for  plaintiff  in  error. 

W.  W.  Mo7itgomery  smd  Samuel  FFog^er,  for  defendant  in  error. 

Waite,  C.  J. — To  give  us  jurisdiction  for  the  review  of  a 
judgment  of  a  State  court,  the  record  must  show  affirmatively, 
or  by  fair  implication,  that  some  Federal  question  was  involved 
which  was  necessary  to  the  determination  of  the  cause.  The 
defense  set  up  in  this  case  was  that  the  notes  sued  on  were  void 
for  usury  under  the  laws  of  New  York,  where  they  were  made. 
Judgment  was  given  against  the  plaintiff  in  error  for  want  of 
a  sufficient  affidavit  of  defense.  This  judgment  would  be  right 
if  the  affidavit  was  not  such  as  was  required  by  law  or  the 
practice  of  the  court  for  the  presentation  of  a  defense  like  that 
relied  on.  As  it  is  incumbent  on  the  plaintiff  in  error  to  show 
by  the  record  not  only  that  this  was  not  the  ground  of  the 
decision  below,  but  that  some  wrong  determination  of  a  Fed- 
eral question  was,  (and  it  has  not  been  done,)  we  might  dis- 
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miss  the  suit  without  further  examination  ;  but  on  looking  into 
the  opinion,  which  has  been  sent  up  with  the  record,  we  find 
that  the  Court  of  Appeals  based  its  judgment,  which  alone  we 
can  review,  entirely  on  the  fact  that  the  affidavit  was  not  suf- 
ficiently specific  in  its  averments  to  meet  the  requirements  of 
the  rules  of  pleading  applicable  to  such  cases. 

It  is  clear,  therefore,  that  we  have  no  jurisdiction,  and  the 
motion  to  dismiss  is  granted. 

Dismissed. 


The  National  Bank  of  Q-loversvillb  v.  -Jambs  H.  Johnson. 

December  12,  1881. 

1.  Under  the  general  usury  laws  of  New  York  the  transfer  by  the  payee 

of  a  note  npon  which,  when  due,  he  might  have  maintained  an  action 
against  tlie  maker,  and  which  he  parts  with  at  a  discount  beyond  the 
legal  rate  of  interest,  is  not  a  usurious  transaction,  although  the 
payee  indorses  the  note. 

2.  But  transactions  of  this  description,  in  whicli  a  national  bank  in  New 

York  is  transferee,  are  nevertheless  violations  of  sections  5197  and 
5198  of  tlie  U.  S.  Revised  Statutes,  the  question  being,  not  whether 
such  dealings  are  against  tlie  general  usury  laws,  but  whether  tliey 
are  within  the  terras  of  the  prohibitions  of  the  Revised  Statutes. 

3.  It  seems  tliat,  both  under  the  banking  laws  of  Kew  York  and  under 

tlie  national  banking  act,  loans  and  discounts  are  identical  in 
meaning. 

4.  The  only  particular  in  which  national  banks  are  placed  on  an  equality 

with  natural  persons  is  as  to  the  rate  of  interest,  not  as  to  the  charac- 
ter of  contracts  they  are  authorized  to  make. 
6.  Hence  a  transfer  by  indorsement  to  a  New  York  national  bank  of  cer-  • 
tain  notes  at  a  greater  discount  than  seven  per  cent,  is  witliin  the 
proliibition  of  sections  5197  and  5198  of  the  U.  S.  Revised  Statutes, 
and  the  penalties  imposed  by  the  latter  section  may  be  recovered  of 
the  bank. 

Error  to  the  Supreme  Court  of  the  State  of  New  Ybrk. 

Francis  Kernan,  for  plaintiflt'  in  error. 

C.  M.  Parke,  for  defendant  in  error. 
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Matthews,  J. — ^The  original  action  was  brought  in  the  Su- 
preme Court  of  the  State  of  New  York  by  the  defendant  in 
error  to  recover  of  the  plaintifl"  in  error,  a  national  bank,  pen- 
alties alleged  to  have  been  incurred  by  it  under  sections  5197 
and  5198  of  the  Revised  Statutes  of  the  United  States. 

These  sections  are  as  follows : 

"  Section  5197.  Any  association  may  take,  receive,  reserve, 
and  charge  on  anj'  loan  or  discount  made,  or  upon  any  note, 
bill  of  exchange,  or  other  evidence  of  debt,  interest  at  the  rate 
allowed  by  the  laws  of  the  State,  Territory,  or  district  where 
the  bank  is  located,  and  no  more,  except  that  where  by  the 
laws  of  any  State  a  different  rate  is  limited  for  banks  of  issue 
organized  under  State  laws,  the  rate  so  limited  shall  be  allowed 
for  associations  organized  or  existing  in  any  such  State  under 
this  title.  When  no  rate  is  fixed  by  the  laws  of  the  State  or 
Territory  or  district,  .the  bank  may  take,  receive,  reserve,  or 
charge  a  rate  not  exceeding  seven  per  centum,  and  such  inter- 
est may  be  taken  in  advance,  reckoning  the  days  for  which 
the  note,  bill,  or  other  evidence  of  debt  has  to  run.  And  the 
purchase,  discount,  or  sale  of  a  bona-fde  bill  of  exchange,  pay- 
able at  another  place  than  the  place  of  such  purchase,  discount, 
or  sale,  at  not  more  than  the  current  rate  of  exchange  for  sight- 
drafts,  in  addition  to  the  interest,  shall  not  be  considered  as 
taking  or  receiving  a  greater  rate  of  interest. 

"  Section  5198.  The  taking,  receiving,  reserving,  or  charg- 
ing a  rate  of  interest  greater  than  is  allowed  by  the  preceding 
section,  when  knowingly  done,  shall  be  deemed  a  forfeiture  of 
•  the  entire  interest  which  the  note,  bill,  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  there- 
on. In  case  the  greater  rate  of  interest  has  been  paid,  the 
person  by  whom  it  has  been  paid,  or  his  legal  representatives, 
may  recover  back,  in  an  action  in  the  nature  of  an  action  of 
debt,  twice  the  amount  of  the  interest  thus  paid  from  the  asso- 
ciation taking  or  receiving  the  same ;  provided  such  action  is 
commenced  within  two  years  from  the  time  the  usurious  trans- 
action occurred.    That  suits,  actions,  and  proceedings  against 
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any  association  under  this  title  may  be  had  in  any  Circuit, 
District,  or  Territorial  Court  of"  the  United  States,  held  within 
the  district  in  which  such  association  may  be  established,  or  in 
a:ny  State,  county,  or  municipal  court  in  the  county  or  city  in 
which  said  association  is  located,  having  jurisdiction  in  similar 
cases." 

The  facts  as  stated  in  the  record  are  undisputed.  The  de- 
fendant .below,  a  national  banking  association,  doing  business 
at  Glovefsville,  in  the  State  of  New  York,  from  November 
10,  1874,  to  February  7, 1876,  discounted  for  the  plaintift' com- 
mercial paper  and  promissory  notes  amounting  to  $158,003. 
All  such  discounts  were  made  ait  a  uniform  rate  6f  interest, 
being  twelve  per  cent,  per  annum.  The  whole  amount  of  in- 
terest paid  thereon  by  the  plaintifl"  beloW  was  |6,564.88,  being 
an  excess  beyond  the  rate  allowed  by  the  general  laws  of  the 
State  of  $2,735.36.  This  interest  was  knowingly  charged  and 
received  by  the  hank.  The  most  of  the  paper  discounted  was 
business  paper— that-  is^  negotiable  promissory  notes^ — held  and 
owned  by  the  plaintiff  below,  and  on  which  he  could  have 
maintained  actions  against  tbe  prior  parties.  A  small  portion 
was  accommodation  paper,  but  not  known  by  the  bank  to  be 
such,  and  there  was  nothing  upon  its  face  to  indicate  that  to  be 
its  character.  All  the  paper  discounted  was  paid  to  the  bank 
at  maturity,  or  before  the  present  action  was  brought.  At  the 
times  when  the  notes  were  discounted  they  were  indorsed  by 
the  plaintift'  below,  and  the  proceeds  of  the  notes  discounted 
were  entei'ed  to  his  credit  in  his  bank  account. 

Upon  these  facts  judgment  was  rendered  against  the  de- 
fendant below  for  $5,470.72,  twice  the  amount  of  the  interest 
in  excess  of  seven  per  cent,  per  annum,  to  reverse  which  this 
writ  of  error  is  prosecuted. 

In  is  contended  on  behalf  of  the  plaintift'  in  error  that  the 
sections  of  the  Revised  Statutes  in  question  were  intended  only 
to  prevent  national  banks  from  violating  the  usury  laws  of  the 
State  in  which  they  were  severally  organized  and  established, 
and  that  while,  by  the  law  of  New  York,  it  is  usurious  to  loan 
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or  advance  money  to  a  party  upon  his  own  paper,  or  upon  pa- 
per made  for  his  accommodation,  at  a  greater  rate  of  interest 
or  discount  than  seven  per  cent,  per  annum,  yet  it  is  not  usuri- 
ous or  illegal  in  that  State  for  natural  persons  to  acquire  busi- 
ness paper — that  is,  paper  valid  in  the  hands  of  the  holder — 
so  that  he  might  maintain  an  action  thereon  against  the  prior 
parties,  at  any  rate  of  discount  agreed  upon  between  the  par- 
ties to  the  negotiation,  without  limit,  in  excess  of  seven  per 
cent,  per  annum. 

It  is  assigned  for  error  that  the  Court  of  Appeals  negatived 
this  proposition. 

The  rate  of  interest  upon  the  loan  or  forbearance  of  money, 
established  and  in  force  by  the  laws  of  New  York,  is  seven 
per  cent,  per  annum.  (Part  II,  ch.  IV,  title  III,  3  N.  Y.  Rev. 
Stat,  72,  sec.  1.) 

By  section  5  of  the  same  act  it  is  provided  that  all  bonds, 
bills,  notes,  assurances,  conveyances,  all  other  contracts  or 
securities  whatever,  (except  bottomry  and  respondentia  bonds 
and  contracts,)  &c.,  whereupon  or  whereby  there  shall  be  re- 
served or  taken  or  secured,  or  agreed  to  be  reserved  or  taken , 
any  greater  sum  or  greater  value  for  the  loan  or  forbeai'ance 
of  money,  &c.,  than  is  above  prescribed,  shall  be  void. 

It  is  and  long  has  been  the  law  in  New  York,  as  decided  in 
Cram  v.  Hendricks,  7  Wend.,  569,  that  "the  transfer  by  the 
payee  of  a  valid  available  note,  upon  which  when  due  he  might 
have  maintained  an  action  against  the  maker,  and  which  he 
parts  with  at  a  discount  beyond  the  legal  rate  of  interest,  is 
not  a  usurious  transaction,  although  the  payee  on  such  trans- 
fer indorses  the  note ;  and  on  non-payment  by  the  maker  the 
indorsee  may  maintain  an  action  against  the  indorser ;  but  the 
sum  which  the  indorsee  in  such  case  is  entitled  to  recover  of 
the  indorser  is  the  amount  of  the  advance  made  by  him,  to- 
gether with  the  interest  thereon  at  the  legal  rate ;  while  in  an 
action  against  the  maker  the  indorsee  is  entitled  to  the  whole 
amount  of  the  note." 

This  proceeds  upon  the  idea  that  the  original  note  is  founded 
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upon  a  valid  consideration  free  from  usury  in  its  inception, 
and  that  the  indorsement  and  delivery  contains  two  contracts : 
one  executed,  which  transferred  the  title,  as  upon  a  sale,  as  if 
indorsed  without  recourse ;  the  other  executory,  upon  which  the 
indorse!'  is  liable  to  the  indorsee,  to  pay  upon,  the  default  of 
the  maker,  after  demand  and  due  notice  thereof;  although  in 
the  latter  case,  it  will  be  observed,  the  recovery  is  limited  by 
the  New  York  decisions  to  the  actual  consideration  paid,  with 
lawful  interest  thereon. 

The  transaction  is  treated  as  a  sale  of  the  note,  and  no  limits 
are  fixed  by  law  upon  the  price  of  the  article  sold ;  but  so  far 
as  the  liability  of  the  vendor  is  concerned,  in  order  to  avoid 
the  consequences  of  treating  the  advance  of  money  which  con- 
stituted the  consideration  as  a  loan,  it  is  limited  to  a  return 
thereof,  with  lawful  interest. 

The  question  we  have  now  to  determine  is  whether,  in  trans- 
actions of  this  description,  in  which  a  national  banking  associa- 
tion is  the  transferee,  the  same  view  can  be  taken  of  the  rela- 
tions and  rights  of  the  parties,  in  the  present  case  the  Court 
of  Appeals  having  decided  that  the  same  rule  does  not  apply. 
(74  N.  Y.,  329.) 

The  very  point  had  been  previously  raised  and  decided  by 
that  court  in  Nash  v.  White's  Bank  of  Buffalo,  68  N.  Y.,  396, 
which  was  an  action  to  recover  penalties  under  the  State  law 
of  1870,  in  reference  to  banking  institutions,  for  discounting 
paper  at  a  greater  rate  of  interest  than  seven  per  cent,  per 
annum.  The  provisions  of  that  act,  bjeing  chapter  163  of  the 
Laws  of  New  York  of  1870,  correspond  almost  exactly  with 
those  of  sections  5197  and  5198  of  the  Revised  Statutes  of  the 
United  States,  now  under  consideration,  it  being  the  declared 
intent  of  the  statute  to  place  the  banking  associations  of  the 
State  on  an  equality,  in  the  particulars  specified,  with  national 
banks  under  the  sections  referred  to>.  It  was  held  that  the 
fact  that  the  paper  discounted  was  business  paper,  purchased 
by  the  defendant,  did  not  constitute  a  defense,  for  the  question 
was  not  whether  it  was  an  illegal  transaction  under  the  general 
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statutes  against  usury,  but  whether  it  was  within  the  terms  of 
the  prohibition  which  forbade  banks  from  charging  on  any 
discount  a  rate  greater  than  seven  per  cent,  per  annum. 

And  in  Atlantic  State  Bank  of  Brooklyn  v.  Savery  et  al., 
82  1^.  T.,  291,  it  was  decided  that  the  purchase  of  a  promissory 
note  for  a  sum  less  than  its  face  is  a  discount  thereof  within 
the  meaning  of  the  provision  of  the  banking  act  of  that  State, 
(Laws  of  1838,  sec.  18,  ch.  260,)  which  authorizes  associations 
organized  under  it  to  discount  bills  and  notes.  And  in  support 
of  that  definition  of  the  terms  the  court  cites  the  authority  of 
MacLeod  on  Banking,  43,  where  the  author  says :  "  The  dif- 
ference between  the  price  of  the  debt  and  the  amount  of  the 
debt  is  called  discount,"  and  "  to  buy  or  purchase  a  debt  is 
always  in  commerce  termed  to  discount  it." 

In  Fleckner  v.  Bank  of  the  United  States,  8  Wheat.,  350, 
Mr.  Justice  Story  said  r  "  Nothing  can  be  clearer  than  that,  by 
the  language  of  the  commercial  world  and  the  settled  practice 
of  banks,  a  discount  b}'  a  bank  means  ex  vi  termini  a  deduc- 
tion or  drawback  made  upon  its  advances  or  loans  of  money, 
upon  negotiable  paper  or  other  evidences  of  debt,  payable  at 
a  future  day,  which  are  transferred  to  the  bank ;  "  and  added, 
that  if  the  transaction  could  properly  be  called  a  sale,  "  it  is  a 
purchase  by  way  of  discount." 

Discount,  as  we  have  seen,  is  the  difference  between  the 
price  and  amount  of  the  debt,  the  evidence  of  which  is  trans- 
ferred, and  that  difference  represents  interest  charged,  being 
at  some  rate,  according  to  which  the  price  paid,  if  invested 
until  the  maturity  of  the  debt,  will  just  produce  its  amount. 
And  the  advance,  therefore,  upon  every  note  discounted,  with- 
out reference  to  its  character  as  business  or  accommodation 
paper,  is  properly  denominated  a  loan,  for  interest  is  predica- 
ble  only  of  loans,  being  the  price  paid  for  the  use  of  money.. 

The  specific  power  given  to  national  banks  (Rev.  Stat,  sec. 
5136)  is  "  to  carry  on  the  business  of  banking  by  discounting 
and  negotiating  promissory  notes,  drafts,  bills  of  exchange,  and 
other  evidences  of  debt."     So  that  the  discount  of  negotiable 
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paper  is  the  form  according  to  which  they  are  authorized  to 
make  their  loans,  and  the  terms  loans  and  discounts  are  syn- 
onyms. It  was  so  said  in  Talmadge  v.  Pell,  3  Seld.  R.,  328  ; 
and  in  Niagara  County  Bank  v.  Baker,  15  0.  8.,  68,  the  very 
point  decided  was  that  "  to  discount  paper,  as  understood  in 
the  business  of  banking,  is  only  a  mode  of  loaning  money 
with  the  right  to  take  the  interest  allowed  by  law  in  advance." 

But  whether  loans  and  discounts  are  identical,  in  the  sense 
of  section  5197,  or  not,  is  quite  immaterial,  for  both  are  ex- 
pressly made  subject  to  the  same  rate  of  interest.  And  un- 
questionably the  transfer  of  the  notes  which  forms  the  basis  of 
this  controversy,  if  not  a  loan,  was  a  discount. 

The  contention  of  the  plaintiff  in  error,  that  under  this  sec- 
tion whatever  by  the  law  of  the  State  is  lawful  to  natural  per- 
sons in  acquiring  title  to  negotiable  paper  by  discount  is  lawful 
for  national  banks,  cannot  be  sustained,  and  derives  no  counte- 
nance, as  is  argued,  from  the  decision  in  Tiffany  v.  National 
Bank,  18  Wall.,  409.  All  that  was  said  in  that  case  related 
to  loans  and  to  the  rate  of  interest  that  was  allowed  thereon ; 
and  it  was  held  that  where  by  the  laws  of  a  State  in  which  a 
national  bank  was  located  one  rate  of  interest  was  lawful  for 
natural  persons  and  a  different  one  to  State  banks,  the  national 
bank  was  authorized  to  charge  on  its  loans  the  higher  of  the 
two.  The  sole  particular  in  which  national  banks  are  placed 
on  an  equality  with  natural  persons  is  as  to  the  rate  of  interest, 
and  not  as  to  the  character  of  contracts  they  are  authorized  to 
make ;  and  that  rate  thus  ascertained  is  made  applicable  both 
to  loans  and  discounts,  if  there  be  any  difference  between 
them.  It  is  not  intimated  or  implied  that  if,  in  any  State,  a 
natural  person  may  discount  paper,  without  regard  to  any 
rate  of  interest  fixed  by  law,  the  same  privilege  is  given  to 
national  banks.  The  privilege  only  extends  to  charging  some 
rate  of  interest,  allowed  to  natural  persons,  which  is  fixed  by 
the  State  law. 

If  it  be  said  that  the  rate  is  allowed  by  the  law  of  the  State 
when  it  permits  the  parties  to  reserve  and  receive  whatever 
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they  may  agree  upon,  then  the  section  furnishes  the  conclusive 
answer,  that  "  when  no  rate  is  fixed  by  the  laws  of  the  State, 
&c.,  the  bank  may  take,  receive,  reserve,  or  charge  a  rate  not 
exceeding  seven  per  centum."  So  that  the  transaction  in 
question,  in  either  aspect,  is  within  the  prohibition  of  the 
statute,  and  subjects  the  bank  to  the  penalties  sued  for. 

The  conclusion  is  confirmed  by  the  provision  which  declares 
that  "  the  purchase,  discount,  or  sale  of  a  bona-fde  bill  of  ex- 
change, payable  at  another  place  than  the  place  of  ^ch  pur- 
chase, discount,  or  sale,  at  not  more  than  the  current  rate  of 
exchange  for  sight-drafts  in  addition  to  the  interest,  shall  not 
be  considered  as  taking  or  receiving  a  greater  rate  of  interest." 
Here  the  purchase,  discount,  and  sale  of  bills  of  exchange  are 
classed  as  one,  and  subject  to  the  same  rule  and  rate  of  interest. 
In  section  5198  the  forbidden  transaction  for  which  the  penal- 
ties are  prescribed  is  spoken  of  as  usurious ;  but  this  reference 
is  to  the  prohibitions  of  the  preceding  section,  and  not  to  the 
laws  of  the  State. 

In  the  present  case  the  paper  was  transferred  by  an  indorse- 
ment, imposing  the  ordinary  liability  upon  the  indorser.  It 
may,  perhaps,  be  distinguished  from  eases  where  the  title  to 
the  paper  is  transferred  by  an  indorsement  without  recourse, 
or  by  mere  delivery.  The  advance  in  such  cases,  to  the  pre- 
vious holder,  of  the  agreed  consideration,  can  hardly  be  con- 
sidered a  loan ;  for  the  relation  of  debtor  and  creditor,  as 
between  them,  is  not  created  by  the  transaction,  if  made,  as 
supposed,  in  good  faith,  and  not  as  a  cover  for  usury.  "Whether 
it  be  a  discount  within  the  meaning  of  the  sections  we  have 
considered,  and  therefore  subject  to  the  same  rule,  as  to  the 
rate  of  interest  at  which  it  may  be  discounted,  which  we  have 
decided  to  be  applicable  to  the  transactions  described  in  the 
present  case ;  and  if  not,  but  is  to  be  treated  as  a  purchase  of 
the  paper,  lawful  at  any  proportion  which  the  price  paid  bears 
to  the  amount  ultimate!}'  paj'able  by  the  parties  to  it,^whether 
in  that  case  national  banks  are  authorized  by  the  law  of  their 
organization  to  acquire  title  to  it  in  that  way,  are  questions 
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whicli  do  not  arise  in  this  ease,  and  upon  which  we  express  no 

opinion. 

We  find  no  error  in  the  judgment,  and  it  is  accordingly 

affirmed. 

Affirmed. 


Frances  Lee  Egbert,  executrix  op  Samuel  H.  Barnes,  de- 
ceased, V.  Phillipp  Lippmann  and  August  Seligmann. 

December  12, 1881. 

An  improved  corset  spring,  some  of  which  the  inventor  had  given  to  a 
■  lady  frieiid  to  be  used  by  her,  without  condition  or  limitation,  with 
no  injunctions  of  seerecj',  and  not  as  an  experiment,  which  she  liad 
(ised  for  years,  and  which  had  been  shown  by  the  inventor  to  another 
friend,  held  to  liave  been  in  public  use  within  the  meaning  of  the 
patent  laws,  and  that  the  inventor  had  thereby  dedicated  it  to  the 
public,  and  had  lost  his  right  to  a  patent. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

J.  C.  Clayton  and  A.  Q.  Keasbey,  for  appellant. 

/.  B.  Staples,  for  appellees. 

Woods,  J. — ^This  suit  was  brought  for  an  alleged  infringe- 
ment of  the  complainant's  reissued  letters-patent,  No.  5,216, 
dated  January  7,  1873,  for  an  infringement  in  corset  springs. 

The  original  patent  bore  date  July  17, 1866,  and  was  issued 
to  Samuel  H.  Barnes. 

The  reissue  was  made  to  the  appellant,  Frances  Lee  Egbert, 
executrix  of  the  original  patentee. 

The  specifications  for  the  reissue  declared : 

"  This  invention  consists  in  forming  the  springs  of  corsets 
of  two  or  more  metallic  plates,  placed  one  upon  another,  and 
80  connected  as  to  prevent  them  from  sliding  oft'  each  other 
laterally  or  edgewise,  and  at  the  same  time  admit  of  their  play- 
ing or  sliding  upon  each  other  in  the  direction  of  their  length 
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or  longitudinally,  whereby  their  flexibility  and  elasticity  are 
greatly  increased,  while  at  the  same  time  much  strength  is 
obtained." 

The  second  claim  was  as  follows : 

"A  pair  of  corset  springs,  each  member  of  the  pair  being 
composed  of  two  or  more  metallic  plates,  placed  one  on  an- 
other and  fastened  together  at  their  centres,  and  so  connected 
at  or  near  each  end  that  they  can  move  or  play  on  each  other 
in  the  direction  of  their  length." 

The  bill  of  complaint  alleged  that  Barnes  was  the  original 
and  first  inventor  of  the  improvement  covered  by  the  reissued 
letters-patent,  and  that  it  had  not,  at  the  time  of  his  applica- 
tion for  the  original  patent,  been  for  more  than  two  years  in 
public  use  or  on  sale,  with  his  consent  or  allowance. 

The  answer  took  issue,  on  this  averment  and  also  denied 
infringement.  The  Circuit  Court  dismissed  the  bill,  and  the 
complainant  appealed  to  this  court. 

As  to  the  second  defense  above  mentioned,  it  is  sufiicient 
to  say  that  the  evidence  establishes  beyond  controversy  the  in- 
fringement by  defendants  of  the  second  claim  of  the  reissued 
letters-patent  above  set  forth. 

We  have,  therefore,  to  consider  whether  the  defense  of  the 
public  use  of  the  patented  invention,  with  the  consent  of  the 
inventor,  for  more  than  two  years  prior  to  his  applicatioQ  for 
the  original  patent,  is  sustained  by  the  testimony  in  the  record. 

The  sixth,  seventh  and  fifteenth  sections  of  the  act  of  July 
4, 1836,  (5  Stat.,  117,)  as  qualified  by  the  seventh  section  of 
the  act  of  March  3, 1839,  (5  Stat,  353,)  were  in  force  in  1866, 
when  Barnes  applied  for  his  patent. 

The  effect  of  these  sections  is  to  render  letters'patent  invalid 
if  the  invention  which  they  cover  was  in  public  use,  with  the 
consent  and  allowance  of  the  inventor,  for  more  than  two 
years  prior  to  his  application  for  a  patent.  Since  the  passage 
of  the  act  of  1839  it  has  been  strenuously  contended  that  a 
public  use  of  an  invention  for  more  than  two  years  before  the 
19  3v 
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application  for  a  patent,  even  without  the  consent  and  allow- 
ance of  the  inventor,  rendered  the  patent  therefor  void. 

It  is  unnecessary  in  this  case  to  decide  this  question,  for  the 
alleged  use  of  the  invention  covered  by  the  patent  to  Barnes 
is  conceded  to  have  been  with  his  express  consent. 

Tlie  evidence  on  which  the  defendants  rely  to  establish  a 
prior  public  use  of  the  invention  consists  mainly  of  the  testi'^ 
mony  of  the  complainant  herself,  who  is  the  executrix  of  the 
original  patentee.  . 

She  testifies  that  Barnes  invented  the  improvement  covered 
by  his  patent  between  January  and  May,  1855 ;  that  between 
the  dates  named  the  witness  and  her  friend.  Miss  Cugier,  were 
complaining  of  the  breaking  of  their  corset  steels.  Barnes, 
who  was  present,  and  was  an  intimate  friend  of  the  witness, 
paid  he  thought  he  could  make  her  a  pair  that  would  not  break. 
At  their  next  interview  he.  presented  her  with  a  pair  of  corset 
steels  which  he  himself  had  made.  The  witness  wore  these 
steels  a  long  time.  In  1858  Barnes  made  and  presented  to 
her  another  pair,  which  she  also  wore  a  long  time.  When  the 
corsets  in  which  these  steels  were  used  wore  out,  the  witness 
ripped  them  open  and  took  out  the  steels  and  put  them  in  new 
corsets.     This  was  done  several  times. 

It  is  admitted,  and  in  fact  is  asserted  by  complainant,  that 
these  steels  embodied  the  invention  afterwards  patented  by 
Barnes  and  covered  by  the  reissued  patent  on  which  this  suit 
is  brought. 

Joseph  H.  Sturgis,  another  witness  for  complainant,  testifies 
that  in  1863  Barnes  spoke  to  him  about  two  inventions  made 
by  himself,  one  of  which  was  a  corset  steel,  and  that  he  went 
to  the  house  of  Barnes  to  see  him.  Before  this  time,  and  after 
the  transactions  testified  to  by  the  complainant,  Barnes  and 
she  had  intermarried.  Barnes  said  his  wife  had  a  pair  of  steels 
made  according  to  his  invention  in  the  corsets  which  she  was 
then  wearing,  and  if  she  would  take  them  ofi'  he  would  show 
them  to  witness.  Mrs.  Barnes  went  out  and  returned  with  a 
pair  of  corsets  and  a  pair  of  scissors  and  ripped  the  corsets 


1881.]  Egbert  v.  Lippmann.  291 

Opinion  of  the  court. 

open  and  took  out  the  steels.  Barnes  then  explained  to  wit- 
ness how  they  were  made  and  used. 

This  is  the  evidence  presented  by  the  record,  on  which  de- 
fendants rely  to  establish  the  public  use  of  the  invention  by 
the  patentee's  consent  and  allowance. 

The  question  for  our  decision  is  whether  this  testimony 
shows  a  public,  use  within  the  meaning  of  the  statute. 

We  observe,  in  the  first  place,  that  to  constitute  the  public 
use  of  a  patent  it  is  not  necessary  that  more  than  one  of  the  pat- 
ented articles  should  be  publicly  used.  The  use  of  a  great 
number  may  tend  to  strengthen  the  proof  of  public  use,  but 
one  well-defined  case  of  public  use  is  just  as  effectual  to  annul 
the  patent  as  many. 

For  instance,  if  the  inventor  of  a  mower,  a  printing-press, 
or  a  railway-car  makes  and  sells  only  one  of  the  articles  invented 
by  him,  and  allows  the  vendee  to  use  it  for  two  years  without 
restriction  or  limitation,  the  use  is  just  as  public  as  if  he  had' 
sold  and  allowed  the  use  of  a  great  number. 

We  remark  secondly,  that  whether  the  use  of  an  invention 
is  public  or  private  does  not  necessarily  depend  upon  the  num- 
ber of  persons  to  whom  its  use  is  known.  If  an  inventor  hav- 
ing made  his  device,  gives  or  sells  it  to  another,  to  be  used  by 
the  donee  or  vendee  without  limitation,  or  restriction,  or  in- 
junction of  secrecy,  and  it  is  so  used,  such  use  is  public  with- 
in the  meaning  of  the  statute,  even  though  the  use  and  knowl- 
edge of  the  use  may  be  confined  to  one  person. 

We  say  thirdly,  that  some  inventions  are  by  their  very  char- 
acter only  capable  of  being  used  where  they  cannot  be  seen  or 
observed  by  the  public  eye.  An  invention  may  consist  of  a 
lever  or  spring,  hidden  in  the  running-gear  of  a  watch,  or  of 
a  ratchet,  shaft,  or  cog  wheel  covered  from  view  in  the  re- 
cesses of  a  machine  for  spinning  or  weaving.  Nevertheless, 
if  its  inventor  sells  a  machine  of  which  his  invention  forms  a 
part,  and  allows  it  to  be  used  without  restriction  of  any  kind, 
the  use  is  a  public  one  within  the  meaning  of  the  law.  So,  on 
the  other  hand,  a  use  necessarily  open  to  public  view,  if  made 
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in  good  faith  solely  to  test  the  qualities  of  the  invention,  and 
for  the  purpose  of  experiment,  is  not  a  public  use  within  the 
meaning  of  the  patent  law.  (Elizabeth  v.  Pavement  Co.,  97 
U.  S.,  126  ;  Shaw  v.  Cooper,  7  Pet,  292,) 

Tested  by  these  principles,  we  think  the.  evidence  of  the  com- 
plainant herself  shows  that  there  was  a  public  use  of  the  inven- 
tion covered  by  the  original  patent  to  Barnes  for  more  than 
two  years  before  the  application  for  the  patent,  and  by  his  con- 
sent and  allowance.  He  made  and  gave  to  the  complainant 
two  pairs  of  corset  steels,  constructed  according  to  his  device, 
one  in  1855  and  one  in  1858.  They  were  presented  to  her  for 
use.  He  imposed  no  obligation  of  secrecy,  or  any  condition 
or  restriction  whatever.  They  were  not  presented  for  the  pur- 
pose of  experiment,  or  to  test  their  qualities.  No  such  claim 
is  set  up  in  the  testimony  of  complainant.  The  invention  was 
at  the  time  complete,  and  there  is  no  evidence  that  it  was  aft- 
erwards changed  or  improved.  The  donee  of  the  steels  used 
them  for  years  for  the  purpose  and  in  the  manner  designed  by 
the  inventor.  They  were  not  capable  of  any  other  use.  She 
might  have  exhibited  them  to  any  person  she  pleased,  or 
might  have  made  other  steels  of  the  same  kind,  and  used  or 
sold  them  without  violation  of  any  condition  or  restriction  im- 
posed on  her  by  the  inventor. 

According  to  the  testimony  of  complainant,  the  invention 
was  completed  and  put  to  use  in  1855.  The  inventor  slept  on 
his  rights  for  eleven  years.  The  patent  was  not  applied  for 
till  March,  1866.  In  the  meantime  the  invention  had  found 
its  way  into  general  and  almost  universal  use.  A  great  part 
of  the  record  is  taken  up  with  the  testimony  of  the  manufac- 
turers and  vendors  of  corset  steels,  showing  that  before  Barnes 
applied  for  his  patent  the  principle  of  his  device  was  almost 
universally  used  in  the  manufacture  of  corset  steels.  It  is  fair 
to  presume  that,  having  learned  from  this  general  use  that 
there  was  some  value  in  his  invention,  Barnes  attempted  to 
resume  by  an  application  for  a  patent  what  by  his  acts  he  had 
clearly  dedicated  to  the  public. 


1881.]  Egbert  v.  Lippmann.  293 

Dissenting  opinion. 

"An  abandonment  to  the'  public  may  be  evinced  by  the  con- 
duct of  the  inventor  at  any  time,  even  within  the  two  years 
named  in  the  law.  The  effect  of  the  law  is  that  no  such  con- 
sequence will  necessarily  follow  from  the  invention  being  in 
public  use  or  on  sale  with  the  inventor's  consent  and  allow- 
ance at  any  time  within  two  years  before  his  application,  but 
that  if  the  invention  is  in  public  use  or  on  sale  prior  to  that 
time  it  will  be  conclusive  evidence  of  abandonment,  and  the 
patent  will  be  void."  (Elizabeth  v.  Pavement  Co.,  97  U.  S., 
supra.) 

We  are  of  opinion  that  the  defense  of  two  years'  public  use, 
by  the  consent  and  allowance  of  the  inventor,  before  he  made 
application  for  his  patent,  is  satisfactorily  established  by  the 
evidence.  The  decree  of  the  Circuit  Court  is  therefore  af- 
firmed. 

Miller,  J.  (dissenting.) — The  sixth  section  of  the  act  of  1836 
made  it  a  condition  of  the  grant  of  a  patent  that  the  invention 
for  which  it  was  asked  should  not,  at  the  time  of  the  applica- 
tion for  a  patent,  "  have  been  in  public  use  or  on  sale  with  the 
consent  or  allowance  "  of  the  inventor  or  discoverer ;  and  sec- 
tion 15  of  the  same  act  declared  that  it  should  b6  a  good  de- 
fense to  an  action  for  infringement  of  the  patent  that  it  had 
been  in  public  use  or  on  sale  with  the  consent  or  allowance  of 
the  patentee  before  his  application.  This  was  afterwards  mod- 
ified by  the  seventh  section  of  the  act  of  1839,  by  declaring 
that  no  patent  should  be  void  on  that  ground  unless  the  prior 
use  had  been  for  more  than  two  years  before  the  application. 

This  is  the  law  under  which  the  patent  of  plaintiff  in  this 
case  is  held  void  by  the  opinion  just  delivered.  The  previous 
part  of  the  same  section  requires  that  the  invention  must  be 
one  "  not  known  or  used  by  others  "  before  the  discovery  or 
invention  made  by  the  applicant.  In  this  limitation,  though 
in  the  same  sentence  as  the  other,  the  word  "  public "  is  not 
used ;  so  that  the  use  by  others  which  would  defeat  the  appli- 
cant, if  without  his  consent,  need  not  be  public;  but  where  the 


294  Egbert  v.  Lippmann.  [Oct.  Term, 

Dissenting  opinion. 

use  of  his  invention  is  by  his  consent  or  allowance,  it  must  be 
public,  or  it  will  not  have  that  effect. 

The  reason  of  this  is,  undoubtedly,  that  if  others  have  used 
the  machine,  composition,  or  manufacture  without  his  consent, 
it  is  strong  proof  that  it  was  not  his  discovery,  and  in  that  case 
he  was  not  entitled  to  a  patent  as  the  first  inventor ;  while  if 
the  use  was  with  his  consent  or  allowance,  the  fact  that  such  con- 
sent or  allowance  was  first  obtained  is  evidence  that  he  was  the 
inventor  and  claimed  to  be  such.  In  such  case  he  was  not 
to  lose  his  right  to  a  patent  unless  the  use  which  he  permit- 
ted was  such  as  showed  an  intention  of  abandonment  of  his 
invention  to  the  public.  It  must,  in  the  language  of  the  act, 
be  in  public  use  or  on  sale.  If  on  sale,  of  course  the  public 
who  buy  can  use  it,  and  if  used  in  public  with  his  consent,  it 
may  be  copied  by  others,  and  in  either  event  there  is  an  end 
of  the  exclusive  right  of  use  or  sale  by  the  inventor. 

The  word  public  is,  therefore,  an  important  member  of  the 
sentence.  A  private  use  with  consent  which  could  lead  to  no 
copy  or  reproduction  of  the  machine,  which  taught  no  one  but 
the  party  permitted  the  nature  of  the  invention,  which  left  the 
public  at  large  as  ignorant  of  this  as  it  was  before  the  author's 
discovery,  was  no  abandonment  to  the  public,  and  gave  no 
right  to  defeat  his  claim  for  a  patent.  If  the  little  steel  spring 
inserted  in  a  single  pair  of  corsets,  and  used  bj'  only  one 
woman,  covered  by  her  outer  clothing,  and  in  a  positiou  always 
withheld  from  public  observation,  is  a  public  use  of  that  piece 
of  steel,  I  am  at  a  loss  to  know  the  line  between  a  private  and 
a  public  use. 

The  opinion  argues  that  the  use  was  public  because,  with 
the  consent  of  the  inventor  to  its  use,  no  limitation  was  im- 
posed in  regard  to  its  use  in  public.  It  may  be  well  imagined 
that  a  prohibition  to  the  party  so  permitted  against  exposing 
her  use  of  the  steel  spring  to  public  observation  would  have 
been  supposed  to  bp  a  piece  of  irony.  An  objection  quite  the 
opposite  of  this  suggested  by  the  opinion,  is  that  the  invention 
was  incapable  of  a  public  use ;  that  is  to  say,  that  while  the 
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statute  says  the  right  to  the  patent  can  only  be  defeated  by  a 
use  which  is  public,  it  is  equally  fatal  to  the  claim,  when  it  is 
permitted  to  be  used  at  all,  that  the  article  can  never  be  used 
in  public. 

I  cannot  on  such  reasoning  as  this  eliminate  from  the  stat- 
ute the  word  public,  and  disregard  its  obvious  importance  in 
connection  with  the  remainder  of  the  act,  for  the  purpose  of 
defeating  a  patent  otherwise  meritorious. 

Affirmed. 


Narcissa  Scruggs  and  E.  E.  Matthews  and  James  Matthews, 
SURETIES,  V.  The  Memphis  and  Charleston  Railroad  Com- 
pany AND  James  H.  Viser. 

December  12, 1881. 

Motion  to  dismiss  refused,  tlie  court  iioldiiig  tliat  the  citation  and  bond 
were  sutiicient,  and  tliat  the  amount  involved  was  over  $5,000. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi. 
On  motion  to  dismiss. 

J.  H.  Viser,  for  motion. 

No  brief  filed  for  appellants. 

Waite,  C.  J. — This  motion  is  denied.  There  is  sufficient 
evidence  of  the  service  of  the  citation  on  the  attorney  of  Viser, 
and  that  is  enough.  (U.  8.  v.  Curry,  6  How.,  Ill ;  Bacon  v. 
Hart,  1  Black,  39.)  The  bond  for  the  appeal  is  sufficient.  The 
appeal  does  not  operate  as  a  supersedeas.  The  security  is  for 
costs  only.  The  bond  need  not  be  signed  by  all  the  appellants. 
(Brockett  v.  Brockett,  2  How.,  240.)  Having  been  approved 
by  the  judge,  it  stands  as  security  for  all  the  appellees. 

The  controversy  in  the  suit  is  as  to  the  account  between 
Mrs.  Scruggs  and  the  railroad  company,  growing  out  of  the 
purchase  by  the  company  of  the  hotel  in  Corinth.   The  amount 
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in  dispute,  as  shown  by  the  exceptions  to  the  master's  report, 
is  more  than  live  thousand  dollars.  Viser  seeks  payment  of  a 
debt  due  him  from  Mrs.  Scruggs  out  of  the  proceeds  of  the 
litigation  between  Mrs.  Scruggs  and  the  railroad  company, 
and  if  it  should  appear  that  she  was  not  bound  to  return  the 
company  any  of  the  money  which  was  paid  to  her,  he  can  have 
no  decree  against  her  personally.  The  relief  which  he  asks  is 
a  mere  incident  to  the  accounting  between  Mrs.  Scruggs  and 
the  railroad  company. 

In  addition  to  this,  it  appears  that  the  original  claim  of  Viser' 
exceeded  $5,000.  Mrs.  Scruggs  resisted  the  payment  of  the 
whole.  It  has  all  been  allowed  in  the  progress  of  the  cause. 
The  final  decree  in  his  favor  was  less  than  $5,000,  because  the 
remainder  of  the  claim  had,  by  an  order  of  the  court,  been 
paid  before  from  the  proceeds  of  the  litigation. 

Denied. 


Susan  Viqel  v.  Sttsan  Hopp. 

December  12, 1881. 

A  bill  ill  equity  dismissed  because  the  denials  of  the  answer  responsive 
thereto  were  not  overcome  by  the  testimony  of  two  witnesses,  or  of 
one  witness  corroborated  by  circumstances. 

Appeal  from  the  Supreme  Court  of  the  District  of  Colum- 
bia. 

S.  S.  Senkle,  for  appellant. 

No  brief  filed  for  appellee. 

Waits,  C.  J. — This  is  a  suit  in  equity  begun  by  the  appellee 
to  set  aside  a  deed  executed  by  her  to  the  appellant,  on  the 
ground  that  the  deed,  though  absolute  on  its  face,  was  iiitended 
only  as  security  for  a  debt  which  has  since  been  paid  in  full-. 
There  are  numerous  allegations  of  fraud,  but  the  whole  scope 
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and  purpose  of  the  suit  is  to  establish  a  trust,  and  get  back  the 
property  in  that  way.  The  answer  denies  every  allegation  of 
fraud  and  trust,  and  insists  that  the  deed  was  intended  as  an 
absolute  conveyance,  and  not  as  security.  This  is  responsive 
to  the  bill,  and  before  the  relief  can  be  granted  which  is  asked 
these  denials  must  be  overcome  by  the  satisfactory  testimony 
of  two  witnesses,  or  of  one  witness  corroborated  by  circum- 
staiices  which  are  equivalent  in  weight  to  another.  (2  Stoi"y's 
Eq.jSec.  1528.)  The  appellee  is  the  only  witness  in  support  of 
the  bill,  and  the  corroborating  circumstances  are  not,  in  our 
opinion,  sufficient  to  overcome  the  answer.  It  will  serve  no 
useful  purpose  to  enter  into  an  analysis  of  the  testimony.' 

The  decree  is  reversed  and  the  cause  remanded  with  in- 
structions to  dismiss  the  bill. 

Reversed. 


KoBERT  Grame,  executor  of  John  Grame,  deceased,  v.  The 
Mutual  Assurance  Society  of  Virginia,  and  Wellington 

GODDIN,  executor  OE  S.  P.  VlAL,  DECEASED,  V.  ThE  MuTUAL 

Assurance  Society  of  Virginia. 

December  12, 1881. 

ERRor  to  the  Supreme  Court  of  Appeals  of  the  State  of  Vir- 
ginia. 

Motions  for  certiorari.  Motions  to  dismiss.  Motions  to 
affirm. 

The  object  of  the  writ  of  certiorari  asked  by  the  counsel  for 
the  plaintiffs  in  error  was  to  make  the  clerk  of  the  lower  court 
certify  up  the  petition  for  a  rehearing  which  had  been  filed 
there. 

James  Lyons  and  W.  B.  Webb,  for  plaintiffs  in  error. 

P.  Phillips,  W.  A.  Maury,  and  W.  W.  Crump,  for  defendant 
in  error. 
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Waitb,  C.  J. — The  motions  of  writs  of-certiorari  are  denied. 
A  petition  for  a  rehearing,  filed  in  the  court  below  after  judg- 
ment, which  has  been  refused,  is  no  part  of  thejrecord  to  be  re- 
turned here  with  a  writ  of  error  for  a  review  of  the  judgment. 
(Steines  v.  Franklin  County,  14  Wall.,  21.) 

The  motions  to  affirm  are  also  denied.  The  further  consid- 
eration of  the  motions  to  dismiss  is  postponed  until  the  causes 
come  up  for  hearing  on  the  merits. 


Eliza  Davis,  widow  of  Minor  Kennbr,  deceased,  adminis- 
tratrix OF  THE  ESTATE  OF  MiNOB  KJBNNER  AND  TUTRIX  OF 
HER   MINOR   CHILDREN,   V.    MtRA    ClARK   GaINBS. 

December  12,  1881. 

1.  According  to  the  law  in  force  in  Louisiana  in  1813,  the  fact  that  the 

heir,  wliether  forced  or  voliintarj',  of  a  testator  was  absent  from  tlie 
State  gave  the  Probate  Court  jurisdiction  to  order  a  sale  of  tlie  prop- 
erty of  the  testator's  estate. 

2.  The  will  of  a  testator  having  been  duly  proved,  the  Probate  Court 

which  had  jurisdiction  upon  the  petition  of  the  executor  made  an 
order  for  the  sale  of  all  the  property  of  the  estate.  By  virtue  of  the 
order  the  property  was  sold  according  to  law  at  public  vendue,  and 
was  duly  conveyed  in  pursuance  of  the  sale  to  a  purchaser  in  good 
faith  for  a  valuable  consideration :  Held,  That  his  title  was  not  af- 
fected by  the  fact  tliat  a  later  will  of  the  testator  appointing  another 
person  executor,  and  making  a  diflferent  disposition  of  his  property, 
was  discovered  and  admitted  to  probate. 

3.  The  fact  that  a  court  of  probate  has  made  an  order  for  the  sale  of  a 

testator's  estate,  is  of  itself  an  adjudication  that  all  the  facts  neces- 
sary to  give  it  jurisdiction  to  make  the  order  really  existed. 

4.  The  deed  of  an  executor  conveying  property  sold  by  order  of  a  Probate 

Court  under  which  possession  had  been  held  for  over  sixty  years,  and 
which  recites  that  the  sale  was  made  "after  the  publications  and  de- 
lays prescribed  by  law,"  and  the  account  of  the  executor  of  record  in 
the  Probate  Court  for  fifty  years,  wliicli  shows  that  he  had  paid  a 
specified  sum  for  advertising  the  sale  of  the  property  conveyed,  are 
competent  as  evidence  to  prove  the  advertisement  of  the  sale,  and 
being  uncontradicted  are  sufficient  to  establish  the  fact. 

5.  To  entitle  one  to  claim  tlie  benefit  of  the  prescription  applicable  to 
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immovables,  the  jnrisprudenee  of  Louisiana  requires  that  he  sliould 
have  obtained  the  property  preseribed  tor  in  good  faith  and  by  a  jnst 
title  ;  tluU  is  to  say,  a  title  derived  from  one  whom  the  possessor  be- 
lieved to  be  tkie  true  owner,  and  which,  by  its  nature,  was  sufBcient 
to  transfer  the  ownership  if  it  had  in  fact  been  derived  froni  the  true 
owner. 

6.  The  prescription  of  five  years  declared  by  article  3543  of  the  CJivil 

Code  of  Louisiana  against  all  informaUties  eonMected  with  or  grow- 
ing out  of  any  public  sale  by  any  person  authorized  to  sell  at  public 
au8tion,  may  be  pleaded  by  one  who  purcliases  in  good  faith  at  the 
sale  of  an  executor  or  register  of  wills,  a,nd  who  holds  by  a  just  title, 
against  the  averment  that  the  sale  was  not  advertised,  that  6Iie  inven- 
tory of  the  estate  was  not  completed  before  tlie  or^3er  of  sale  was 
made,  or  that  it  was  partly  made  by  appraisers  appointed  by  the  tes- 
tamentary executor,  or  tliat  it  was  signed  by  only  one  of  the  two 
appraisers  so  appointed.  Such  informalities  are  cured  by  the  lapse  of 
five  years. 

7.  When  the  purchase-money  paid  by  a  purchaser  in  good  faith  of  the 

real  estate  of  a  decedent  ordered  to  be  solfj  by  a  Probate  Court  has 
been  iipplied  to  the  extinguishment  of  a  mortgage  executed  by  the 
decedent  upon  the  property  sold,  and  constituting  a  valid  incum- 
brance thereon,  and  it  turns  out  that  the  sale  was  irregular  or  void, 
the  purchaser  cannot  be  ousted  of  his  possession,  upon  a  bill  in  equity 
filed  by  the  heir  or  devisee,  without  are  payment  or  teadar  <4  tlie  pur- 
chase-money so  paid  and  applied. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

J.  D.  Rouse,  for  appellant. 

/.  S.  Whitaker,  for  appellee. 

Woods,  J. — This  was  a  bill  in  equity  filed  by  Myra  Clark 
Gaines,  the  appellee,  against  Minor  Kenner,  the  intestate  of 
the  appellant,  and  a  large  number  of  other  defendants,  to  I'e- 
cover  real  estate  of  which  she  claimed  to  be  the  devisee  under 
the  will  of  her  father,  Daniel  Clark.  The  defendants  were 
alleged  to  be  in  possession  respectively  of  distinct  parcels  of 
the  property  sued  for. 

The  facts,  so  far  as  they  concern  the  controversy  between 
the  appellant  and  appellee,  were  as  follows : 
J 
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Daniel  Clark,  the  testator,  purchased  the  real  estate  in  dis- 
pute between  the  parties  to  the  appeal  from  one  Stephen 
Henderson  on  December  16,  1812,  wholly  upon  credit,  The 
purchase-price  was  |120,000,  to  secure  which  a  mortgage  was 
retained  in  the  act  of  sale. 

On  May  20,  1811,  Daniel  Clark  executed  and  published 
what  then  purported  to  be  his  last  will  and  testament,  as  fol- 
lows: 

"  In  the  name  of  God,  amen.  I,  Daniel  Clark,  of  New  Or- 
leans, do  make  this  my  last  will  and  testament. 

"  Imprimis.     I  order  that  all  my  just  debts  be  paid. 

"  Second.  I  leave  and  bequeath  unto  my  mother,  Mary 
Clark,  now  of  Germantown,  in  the  State  of  Pennsylvania,  all 
the  estate,  whether  real  or  personal,  which  I  may  die  pos- 
sessed of. 

"  Third.  I  hereby  nominate  and  appoint  my  friends  Richard 
Relf  and  Beverly  Chew  my  executors,  with  power  to  settle 
everything  relative  to  my  estate. 

"ISTewOrleans,  20May,  1811.  Daniel  Clark." 

He  died  August  16,  1813,  and  on  the  next  day,  August  17, 
the  will  was  proven  before  the  Probate  Court  for  the  parish  of 
Orleans,  and  on  August  27  letters  testamentary  were  issued 
to  Richard  Relf  as  sole  executor.  Chew  being  absent  from  the 
State. 

The  appellant  claimed  title  to  the  plantation  under  a  sale 
thereof  made  by  Thomas  Beale,  register  of  wills,  at  public 
auction  on  November  8,  1813,  to  Michel  Fortier  and  Omer 
Forlier,  for  $120,000,  by  authority,  as  she  asserted,  of  an 
order  of  the  Probate  Court.  Relf,  the  executor,  in  pursuance 
of  the  sale,  conveyed  the  property  to  the  purchasers  by  deed, 
in  which  he  stipulated  to  apply  the  purchase-money  as  fast  as 
received  to  the  discharge  of  the  mortgage  of  $120,000  placed 
on  it  by  Daniel  Clark. 

The  purchase-money  was  so  applied,  and  the  entire  sum 
secured  by  the  mortgage  executed  by  Clark,  with  the  interest 
thereon,  was  thus  discharged. 
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The  propertj'  came  into  the  possession  of  Minor  Keimer, 
whose  estate  the  appellant  represents,  as  owner,  by  regular 
chain  of  conveyances  from  the  vendees  of  Michel  and  Omer 
Fortier. 

The  title  of  the  appellee,  who  was  complainant  below,  was 
derived  under  tha  will  of  Daniel  Clark  executed  July  13, 1813, 
which  was  tiled  for  probate  in  the  Probate  Court  of  the  parish 
of  Orleans  on  January  18,  1855,  and  which  by  the  judgment 
of  the  Supreme  Court  of  Louisiana  on  December  17,  1855, 
was  recognized  as  the  last  will  and  testament  of  Daniel  Clark, 
and  ordered  to  be  recorded  and  executed  as  such. 

The  second  item  of  this  will  was  as  follows :  "  Second.  I  do 
hereby  acknowledge  that  my  beloved  Myra,  who  is  now  living 
in  the  family  of  Samuel  B.  Davis-,  is  my  legitimate  and  only 
daughter,  and  that  I  leave  and  bequeath  unto  her,  the  said 
Myra,  all  the  estate,  whether  real  or  personal,  of  which  I  may 
die  possessed,  subject  only  to  the  payment  of  certain  legacies 
hereinafter  named." 

Both  parties  therefore  trace  title  to  Daniel  Clark. 

Prima  fade  the  title  of  the  appellee  to  the  property  in  dis- 
pute under  the  provision  of  this  will,  which  is  the  later  and 
last  will  of  Daniel  Clark,  is  clear. 

The  controversy  therefore  depends  upon  the  three  defenses 
set  up  by  the  appellant. 

The  record  shows  that  the  will  of  May  20,  1811,  was  duly 
admitted  to  probate  by  the  Probate  Court  of  the  parish  of 
Orleans,  and  ordered  to  be  executed;  that  within  the  year  fol- 
lowing the  order  of  probate,  to  wit,  on  August  27, 1813,  upon 
the  petition  of  his  executor,  an  order  for  the  sale  of  the  real 
and  personal  property  of  the  testator  was  made  by  the  court 
having  jurisdiction  thereof;  that  an  inventory  was  begun  by 
Thomas  Beale,  register  of  wills  for  the  parish  of  Orleans,  on 
August  28,  1813,  under  the  direction  of  said  Probate  Court, 
in  which  the  plantation  sued  for  was  included  as  a  part  of  the 
estate  of  Daniel  Clark ;  that  on  November  8,  1813,  pursuant 
to  said  order,  Beale,  the  register  of  wills,  sold  and  adjudicated 
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the  plantation  to  Michel  Fortier  and  Omer  Fortier  for  the  sum 
of  $120,000,  and  that  on  November  11,1813,  Keif,  the  execu- 
tor, executed  an  act  of  sale  to  the  purchasers. 

The  appellant  therefore  contends,  first,  that  by  virtue  of 
said  will  and  its  probate,  and  the  ord^-  of  sale,  and  the  sale 
and  conveyance  thereunder,  a  good  and  valid  title  to  said 
premises  was  vested  in  the  said  Michel  and  Omer  Fortier,  and 
that  by  mesne  conveyances  from  them  the  appellant's  intes- 
tate had  title  to  said  premises. 

The  record  further  shows  that  the  act  of  sale  recited  the  ex- 
istence of  the  mortgage  for  |120,000  placed  upon  the  property 
by  Daniel  Clark  in  favor  of  Stephen  Henderson  on  December 
16,.  1812,  and  his  executor  bound  himself  to  discharge  the 
same  out  of  the  purchase-money  as  it  should  be  paid  by  the 
purchasers,  the  Fortiers,  and  that  said  mortgage  was  in  fact 
discharged  and  paid  by  the  application  thereto  of  said  pur- 
chase-money. 

The  appellant  therefore  contends,  secondly,  that  there  can 
be  no  decree  in  favor  of  appellee  for  the  property  until  the 
purchase-money  which  was  applied  to  the  payment  of  the  debts 
of  the  testator  is  repaid  or  tendered,  if  it  shall  turn  out  that 
the  Fortiers  were  purchasers  in  good  faith. 

Appellant  contends,  thirdly,  that  from  the  said  8th  day  of 
November,  1813,  until  January  3,  1866,  when  process  was 
served  in  this  case,  the  appellant  and  those  under  whom  she 
claims  held  continuous,  peaceable,  and  unequivocal  possession 
of  said  plantation,  and  that  said  Michel  and  Omer  Fortier,  at 
the  time  they  purchased  said  pkntation,  on  November  8, 1813, 
and  all  those  through  whom  appellant  claimed  titl-e  subsequent 
to  that  date,  had  no  knowledge,  information,  or  belief  of  the 
making  or  existence  of  the  last  will  of  Daniel  Clark,  executed 
in  1813 ;  that  the  various  persons  who  claimed  title  to  said 
property  under  the  sale  made  to  Michel  and  Omer  Foiiier 
possessed  the  same  in  good  faith  and  under  a  just  title  asown- 
ei's,  and  that  each  of  said  owners  had  the  right  to  acquire  said 
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property  by  prescription,  and  appellant  pleads  the  prescription 
of  tea,  twenty,  and  thirty  years  in  bar  of  the  appellee's  bill. 

The  firet  question  for  consideration  is  whether  or  not  the 
proceedings  of  Relf,.the  executor,  under  the  will  of  1811,  and 
the  sale  made  by  the  register  of  wills  under  the  order  of  the 
Probate  Court,  and  the  deed  executed  by  Relf  as  executor  in 
purauance  thereof,  vested  a  title  to  the  plantation  in  Michel 
and  Omer  Fortier,  the  purchasers. 

The  code  of  1808  was  in  force  when  the  proceedings  which 
resulted  in  the  sale  to  the  Fortiers  were  talcen.  Article  169, 
book  3,  tit.  2,  of  that  code  declares : 

"  "When  of  the  testator's  heirs  some  are  absent  or  not  repre- 
sented in  this  territory,  the  testamentary  executor,  whether  the 
seizin  be  granted  to  him  or  not,  and  whether  those  heirs  be 
forced  or  voluntary,  shall  be  authorized  to  take  possession  of 
the  property  of  the  succession,  to  cause  it  to  be  sold,  and  to 
remain  in  possession  of  the  portion  accruing  to  the  absent  heir 
or  heirs,  deducting  the  debts  and  legacies,  until  those  heirs 
shall  have  sent  their  power  of  attorney,  or  till  the  expiration 
of  the  year  of  the  testamentary  execution." 

By  the  will  of  1811  it  appeared  that  Mary  Clai'k,  the  moth- 
er of  testator,  who  was  constituted  thereby  his  universal  lega- 
tee, and  thereby  became  his  heir,  (Civil  Code,  art.  880,)  was 
absent  from  the  State  of  Louisiana.  Moreover,  "  the  granting 
of  the  license  to  sell  was  an  adjudication  upon  all  the  facts 
necessary  to  give  jurisdiction,  and  whether  they  existed  or  not 
is  wholly  immaterial  if  no  appeal  was  taken."  (Grignon's 
Lessee  v.  Astor,  2  How.,  infra.) 

It  is,  therefore,  not  disputed  that  upon  the  ground  of  the 
absence  from  the  State  of  the  universal  legatee  alone  it  was 
competent  for  the  Probate  Court,  upon  the  application  of  the 
executor,  to  make  an  order  for  the  sale  of  the  testator's  prop- 
erty. 

The  jurisdiction  of  the  Probate  Court  of  the  parish  of  Or- 
leans to  admit  to  probate  and  record  the  wills  of  deceased  per- 
sons is  unquestioned. 
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Its  power  and  authority  to  order  a  sale  of  the  property  of  a 
testator,  by  virtue  of  article  169,  book  3,  tit.  2,  of  the  code  of 
1808,  cannot  be  and  is  not  disputed.  If  the  Fortiers  purchased 
in  good  faith  under  an  order  of  sale  made  by  the  Probate 
Court,  for  a  valuable  consideration,  without  any  knowledge  of 
the  later  will  of  Daniel  Clark,  and  while  the  authority  of  the 
executor  appointed  and  qualified  under  the  first  will  continued, 
and  there  was  no  fatal  defect  in  the  proceedings  antecedent  to 
the  sale  and  conveyance  to  them,  does  the  fact  that  a  subse- 
quent will  of  Daniel  Clark,  making  other  dispositions  of  his 
property,  was  discovered  and  admitted  to  probate,  render  void 
their  title  ? 

We  think  this  question  must  be  answered  in  the  negative. 

A  sale  by  order  of  a  Probate  Court  is  a  judicial  sale.  (Moore 
V.  Schultz,  13  Penn.  St.,  98;  Grignon'sLessee?;.  Astor,  2How., 
319;  Thompson  y.  Tolmie,  2  Pet,  157;  Lalanne's  Heirs  v. 
Moreau,  13  La.,  431 ;  Howard  v.  Zeyer,  18  La.  Ann.,  407.) 

Such  sales  are,  therefore,  protected  by  the  rule  that  a  title 
acquired  at  a  decretal  sale  of  lands,  made  by  a  court  in  the 
exercise  of  competent  jurisdiction,  is  not  rendered  invalid  by 
the  reversal  of  the  decree.  (Ward  v.  Hollins,  14  Md.,  158 ; 
Irwin  V.  Jeftries,  3  Ohio  St.,  389 ;  Gossom  v.  Donaldson,  18 
B.  Mon.,  230 ;  Perque  v.  Woodworth,  44  111.,  374 ;  Gray  v. 
Brignardello,  .^  Wall,  627,  634.) 

In  the  case  last  cited  this  court  said  :  "Although  the  judg- 
ment or  decree  may  be  reversed,  yet  all  rights  acquired  at  a 
judicial  sale  while  the  decree  or  judgment  was  in  full  force, 
aud  which  they  authorized,  will  be  protected."  And  the  court 
added  :  "  It  is  sufficient  for  the  buyer  to  know  that  the  court 
had  jurisdiction  and  exercised  it,  and  that  the  order  on  the 
faith  of  which  he  purchased  was  made  and  authorized  the 
sale." 

In  the  case  of  McCullough.y.  Miner,  2  La.  Ann.,  466,  the 
Supreme  Court  (?f  Louisiana  said:  "The  jurisdiction  of  the 
court  was  undoubted,  and  the  jurisprudence  of  the  State  has 
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long  been  settled  that  a  hma-fide  purchaser  at  a  judicial  sale  is 
protected  by  the  decree." 

But  it  is  not  necessary  to  rely  solely  on  this  general  doctrine. 
This  court  and  others  have  directly  applied  the  law  which 
governs  judicial  sales  to  sales  made  by  order  of  Probate 
Courts. 

Thus,  in  Thompson  v.  Tolmie,  2  Pet.,  157,  this  court  said : 
"  The  law  appears  to  be  settled  in  the  States  that  courts  will 
go  far  to  sustain  bona-fide  titles  acquired  under  sales  made  by 
statutes  regulating  sales  made  by  order  of  the  Orphans'  Courts. 
When  there  has  been  a  fair  sale  the  purchaser  will  not  be 
bound  to  look  beyond  the  decree,  if  the  facts  necessary  to  give 
the  court  jurisdiction  appear  on  the  face  of  the  proceedings." 

See,  also,  Grignon's  Lessee  v.  Astor,  2  How.,  319.  By  a 
law  of  Michigan  passed  in  1818  the  County  Courts  had  power 
under  certain  circumstances  to  order  the  sale  of  the  real  es- 
tate of  a  deceased  person  for  the  payment  of  debts  and  lega- 
cies. In  reference  to  a  sale  of  real  estate  made  under  this  law 
the  court  said  in  that  case  : 

"  The  granting  the  license  to  sell  is  an  adjudication  upon  all 
the  facts  necessary  to  give  jurisdiction,  and  whether  they  ex- 
isted or  not  is  wholly  immaterial  if  no  appeal  is  taken.  The 
rule  is  the  same  whether  the  law  gives  an  appeal  or  not ;  if 
none  is  given  from  the  final  decree,  it  is  conclusive  on  all 
whom  it  concerns.  The  record  is  absolute  verity,  to  contra- 
dict which  there  can  be  no  averment  or  evidence ;  the  court 
having  power  to  make  the  decree,  it  can  only  be  impeached 
for  fraud  in  the  party  who  obtains  it ;  a  purchaser  under  it  is 
not  bound  to  look  beyond  the  decree ;  if  there  is  error  in  it  of 
the  most  palpable  kind,  if  the  court  which  rendered  it  have  in 
the  exercise  of  jurisdiction  disregarded,  misconstrued,  or  dis- 
obeyed the  plain  provisions  of  the  law  which  gave  them  the 
power  to  hear  and  determine  the  case  before  them,  the  title  of 
a  purchaser  is  as  much  protected  as  if  the  adjudication  would 
stand  the  test  of  a  writ  of  error.  These  principles  are  settled 
as  to  all  courts  of  record  which  have  an  original  general  juris- 
20  v3 
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diction  over  any  particular  subjects ;  tbey  are  not  courts  of 
special  or  limited  jurisdiction." 

"  In  the  Orphans'  Court,  and  all  courts  who  have  the  power 
to  sell  the  estates  of  intestates,  this  action  operates  on  the  es- 
tate, not  on  the  heirs  of  the  intestate ;  a  purchaser  claims  not 
their  title,  but  one  paramount.  The  estate  passes  to  him  by 
operation  of  law.  The  sale  is  a  proceeding  in  rem,  to  which 
all  claiming  under  the  intestate  are  parties,  which  divests  the 
title  of  the  deceased."  (See,  also,  Erwin  v.  Lowry,  7  How., 
181;  G-rifSth  v.  Bogert,  18  How.,  158;  Florentine  v.  Barton, 
2  Wail.,  210 ;  McNitt  v.  Turner,  16  Wall.,  352.) 

On  the  same  subject  the  Supreme  Court  of  Appeals  of  Vir- 
ginia, in  Ballon  v.  Hudson,  13  Qratt.,  671,  said :  "  Considera- 
tions of  public  policy  require  that  all  questions  of  succession 
to  property  should  be  authoritatively  settled.  Courts  of  pro- 
bate are,  therefore,  organized  to  pass  on  such  questions  when 
arising  under  wills,  and  a  judgment  by  such  a  court  is  conclu- 
sive while  it  remains  in  force,  and  the  succession  is  governed 
accordingly.  A  judgment  of  this  nature  is  classed  among 
those  which  in  legal  nomenclature  are  called  judgments  in  rem. 
Until  reversed  it  binds  not  only  the  immediate  parties  to  the 
proceeding  in  which  it  is  had,  but  all  other  persons  and  all 
other  courts." 

In  Lalanne's  Heirs  v.  Moreau,  13  La.,  431,  the  Suprame 
Court  of  Louisiana  said:  "Sales  directed  or  authorized  by 
courts  of  probate  are  judicial  sales  to  all  intents  and  purposes, 
and  the  purchaser  is  protected  by  the  decree  ordering  them." 

So  in  Howard  v.  Zeyer,  18  La.  Ann.,  407,  the  same  court 
said :  "A  warrantor  is  not  bound  to  look  beyond  the  decree 
of  the  court  ordering  the  sale  of  succession  property,  and  he 
acquires  all  the  right  of  the  deceased  to  said  property,  and  no 
more." 

In  Grignon's  Lessee  v.  Astor,  2  How.,  supra,  this  court  said : 
"Proceedings  in  a  Probate  Court  to  sell  property  of  a  dece- 
dent have  been  held  to  be  proceedings  in  rem,  to  which  all 
claiming  under  the  decedent  are  parties." 
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In  McPherson  v.  CuutiiF,  11  Sei-g.  &  Rawle,  the  court  said 
that  the  decree  of  an  Orphans'  Court  for  the  sale  of  land  was 
conclusive ;  that  the  proceeding  was  purely  in  rem  against  the 
estate  of  the  intestate,  and  not  in  personam. 

The  same  ruling  has  been  made  by  the  Supreme  Court  of 
Louisiana  in  Lalanne's  Heirs  v.  Moreau,  13  La.,sitpra,  where 
it  was  said  that  "the  decree  of  the  court  of  probate  ordering  a 
sale  of  the  property  of  minors  is  so  purely  in  rem  and  against 
the  property  that  a  sale  made  under  it  extinguishes  all  the 
mortgages  existing  in  the  name  of  the  owner  on  the  property 
gold." 

In  the  ease  of  Green  v.  The  Baptist  Church,  27  La.  Ann., 
573,  the  same  court  held  that  purchasers  are  not  bound  at  their 
peril  to  inquire,  when  property  is  advertised  for  sale  by  an  ex- 
ecutor, whether  anything  has  occurred  outside  the  court  to 
destroy  the  will  under  which  he  is  acting. 

In  the  case  of  Gaines  v.  De  La  Croix,  6  Wallace,  719, 
which  was  a  bill  filed  by  the  appellee  in  the  present  case 
against  De  La  Croix  to  recover  certain  slaves  claimed  by  him 
under  a  sale  made  to  him  by  Eelf,  as  executor  of  the  will  of 
1811  of  Daniel  Clark,  the  defendant  claimed  that  his  titles, 
derived  by  the  purchase  from  Relf,  were  valid,  because  he 
purchased  within  the  year,  while  the  functions  of  Eelf  as  ex- 
ecutor were  in  full  force.  In  passing  upon  this  point  the  court 
said:  "This  is  true  if  he  purchased  in  good  faith,  and  the 
requisites  of  the  law  on  the  subject  of  the  sales  of  succession 
property  were  complied  with." 

The  case  involved  two  purchases  of  slaves,  and  both  were 
held  invalid ;  one  because  it  was  made  at  private  sale,  and 
consequently  the  purchaser  acquired  no  title ;  and  the  other 
because,  though  made  at  public  auction,  the  court  found  that 
De  La  Croix  had  knowledge  of  the  will  of  1813  and  its  con- 
tents, and  that  "  he  knew  the  will  under  which  he  was  buying 
was  not  the  true  will  of  Daniel  Clark,"  and  he  therefore  "got 
the  property  in  bad  faith." 

It  is  objected,  however,  that  the  discovery  of  a  later  will  and 
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its  probate  showed  that  the  will  of  1811  was  utterly  void  and 
could  furnish  no  valid  ground  for  the  order  of  sale.  But  it 
must  be  borne  in  mind  that  the  will  of  1811  had  been  duly  ad^ 
mitted  to  probate  by  a  court  which  had  jurisdiction  of  the  sub- 
ject-matter, and  whose  duty  it  was  to  ascertain  and  declare 
whether  the  will  presented  to  it  was  in  fact  the  genuine  last  will 
and  testament  of  the  testator.  Having  declared  the  will  of 
1811  to  be  the  genuine  last  will  of  Daniel  Clark,  acts  done 
under  that  probate  in  a  lawful  manner,  until  the  discovery  of 
a  later  will,  were  valid  and  binding. 

The  English  authorities  hold  that  the  record  of  probate  and 
qualification  of  executor  are  conclusive  evidences  of  the  exist- 
ence of  the  will  and  of  the  authority  of  the  executor. 

The  case  of  Allen  v.  Dundas,  3  Terra  Kep.,  130,  was  an  ac- 
tion on  the  case  brought  by  Allen,  as  administrator  of  Priest- 
man,  against  Dundas,  for  money  had  and  received  to  the  use 
of  the  intestate  and  to  the  use  of  the  plaintiff  as  administrator. 
The  defendant  pleaded  the  general  issue.  On  the  trial  a 
special  verdict  was  found  stating,  in-  substance,  as  follows :  The 
defendant,  as  treasurer  of  the  navy,  was  indebted  to  the  intes- 
tate in  his  life-time  £58,  &c.,  for  money  had  and  received  to 
his  use.  Priestraan  died  June  2,  1784;  on  August  13,  1785, 
one  Robert  Brown  proved  in  the  prerogative  court  of  the 
Archbishop  of  Canterbury  a  forged  paper  writing,  dated  May 
18,  1784,  purporting  to  be  the  last  will  of  Priestman,  whereby 
he  was  supposed  to  have  appointed  Brown  the  sole  executor 
thereof,  and  a  probate  of  that  supposed  will  issued  in  due  form 
of  law  under  the  seal  of  that  court  on  the  same  day  in  favor 
of  Brown.  The  defendant,  not  knowing  the  will  to  have  been 
forged,  and  believing  Brown  to  be  the  rightful  executor,  on 
Brown's  request  paid  him  the  £58,  being  the  whole  balance 
then  due  from  the  defendant  to  Priestman.  Afterwards,  on 
July  21,  1787,  upon  citation  to  Brown  in  the  same  court,  the 
will  and  probate  were  declared  void,  and  it  was  further  de- 
clared that  Priestraan  died  intestate.  On  March  31,  1788, 
letters  of  administration  on  the  goods  of  Priestman  were 
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granted  to  the  plaintift'.  Upon  this  verdict  judgment  was  en- 
tered for  defendant.  Upon  this  case  Buller,  justice,  said: 
"The  first  question  to  be  considered  is  what  is  the  efl'ect  of  a 
probate  ?  It  has  been  contended  by  the  plaintiff's  counsel, 
first,  that  it  is  not  a  judicial  act,  and  secondly,  that  it  is  not 
conclusive.  But  I  am  most  clearly  of  opinion  that  it  is  a  ju- 
dicial act,  for  the  Ecclesiastical  Court  may  hear  and  examine 
the  parties  on  the  different  sides  whether  a  will  be  or  be  not 
properly  made ;  that  is  the  only  court  which  can  pronounce 
whether  or  not  the  will  be  good,  and  the  courts  of  common 
law  have  no  jurisdiction  over  the  subject.  Secondly,  the  pro- 
bate is  conclusive  until  it  be  repealed,  and  no  court  of  com- 
mon law  can  admit  evidence  to  impeach  it.  Then  this  case 
was  compared  to  a  probate  of  a  supposed  will  of  a  living  person, 
but  in  such  a  case  the  ecclesiastical  courts  have  no  jurisdiction 
and  the  probate  can  have  no  effect ;  their  justification  is  only 
to  grant  probate  of  the  wills  of  dead  persons.  The  distinc- 
tion is  this:  If  they  have  jurisdiction,  their  sentence  as  long  as 
it  stand  unrepealed  should  avail  in  all  other  places;  but  when 
they  have  no  jurisdiction,  their  whole  proceedings  are  a  nul- 
lity." The  judgment  was  concurred  in  by  Justice  Grose,  and, 
as  appears  by  a  note  at  the  end  of  the  case,  was  approved  by 
Lord  Kenyon. 

The  same  principle,  that  a  probate  is  conclusive  until  re- 
pealed, was  adverted  to  in  an  indictment  for  forging  a  will  in 
Eex  V.  Vincent,  Stra.,  481,  where,  on  an  indictment  for  forg- 
ing a  will  of  personal  estate,  on  the  trial  a  forgery  was  proved, 
but  the  defendant  producing  a  probate,  that  was  held  to  be  con- 
clusive evidence  in  support  of  the  will. 

To  the  same  effect  is  the  case  of  Wooley  v.  Clark,  5  Barn. 
&  Aid.,  746.  See  also  Williams  on  Executors,  6th  Am.  ed., 
590  and  note  x',  where  many  cases  to  the  same  effect  are  cited. 

In  Packman's  case,  6  Coke's  Reports,  19,  it  was  held  that, 
though  letters  of  administration  be  countermanded  and  re- 
voked, a  gift  or  sale  made  by  the  administrator  acting  under 
the  probate  was  not  thereby  defeated. 
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To  the  same  eifect  is  the  case  of  SemLae  v.  Semine,  2  Lev., 
90. 

So  in  Graysbrook  v.  Fox,  Plowden,  282,  it  was  held  that 
where  one  is  not  executor  of  right  but  of  wrong,  yet  if  he  had 
paid  anj'  debt  due  by  specialty  or  other  thing  which  the  law 
will  force  the  executor  to  pay,  the  true  executor  should  have 
been  bound  by  it,  and  should  have  been  obliged  to  allow  it  be- 
cause the  other  was  compellable  to  pay  it,  and  the  true  executor 
had  no  prejudice  by  it,  forasmuch  as  he  himself  should  have 
been  bound  to  pay  it. 

In  Thomas  v.  Harding,  2  Ellis  &  Blackburn,  Lord  Campbell, 
chief  j  ustice,  said :  "  When  the  executor  de  sue  tort  is  reallj'- 
acting  as  executor,  and  the  party  with  whom  he  deals  has  fair 
reason  for  supposing  that  he  has  authority  to  act  as  such,  his 
acts  shall  bind  the  rightful  executor  and  shall  alter  the  prop- 
erty." 

The  same  doctrine  is  held  in  Parker  v.  Kitt,  1  Ld.  Kaym., 
661. 

The  American  cases  are  to  the  same  eifect.  In  Waters  v. 
Stickney,  12  Allen,  16,  it  was  said  that  a  new  decree  of  pro- 
bate establishing  a  later  will  or  codicil  would  not  necessarily 
avoid  payments  made  or  acts  done  under  the  old  decree  while 
it  remained  unrevoked. 

See  also  Public  Appeal,  15  Serg.  &  Kawle,  99 ;  Kittredge 
V.  Folsom,  8  N.  H.,  98  ;  Stone  v.  Peasley's  Estate,  28  Vt.,  720. 

In  Steele  v.  Renn,  50  Texas,  467,  a  question  similar  to  the 
one  now  under  consideration  was  passed  upon  by  the  Supreme 
Court  of  Texas,  which  held  that  "  the  title  of  a  purchaser  in 
good  faith  of  land  from  a  legatee  under  a  will  duly  admitted 
to  probate  is  not  affected  by  proceedings  subsequently  insti- 
tuted and  resulting  in  annulling  the  will  as  a  forgery." 

Under  the  English  law,  by  which  probate  of  a  will  was  only 
required  in  reference  to  personal  estate,  it  might  well  be  that 
the  devisee  of  land  took  no  title  if  the  will  were  afterwards  dis- 
covered to  be  void.  But  in  this  country,  in  most  of  the  States, 
Louisiana  included,  probate  is  required  as  well  of  wills  of  land 
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as  of  goods,  and  the  same  effect  should  be  given  to  it  as  a  judi- 
cial act  as  to  the  probate  of  wills  of  personal  estate  in  England. 

Upon  the  doctrines  and  authorities  above  referred  to  we  are 
of  opinion  that  a  sale  of  land,  duly  made  by  order  of  the  Pro- 
bate Court  having  jurisdiction,  and  a  conveyance  thereof  by 
the  executor  of  a  will  duly  admitted  to  probate,  while  his  func- 
tions were  in  full  force,  to  a  bona-fide  purchaser  for  value, 
vested  the  purchaser  with  a  good  and  valid  title,  which  was  not 
affected  by  the  discovery  of  a  later  will  and  its  admission  to 
probate  and  record. 

The  validity  of  the  title  of  the  Fortiers,  under  whom  the 
appellant  claims,  depends,  therefore,  on  the  two  questions : 
first,  whether  there  was  any  fatal  defect  in  the  proceedings  and 
sale  under  which  their  title  was  derived ;  and  second,  whether 
they  were  purchasers  in  ^ood  faith. 

We  have  already  seen  that  the  proceedings  and  sale  all  took 
place  within  the  year  after  the  appointment  of  the  executor, 
and  that  it  was  competent  for  the  court  to  order  the  sale  by 
reason  of  the  absence  from  the  State  of  the  universal  legatee 
named  in  the  will  of  1811. 

The  appellee  contends  that  there  were  fatal  defects  in  the 
proceedings  and  sale  which  rendered  the  title  of  the  pur- 
chasers under  Eelf  void. 

Firstly,  it  is  said  that  there  was  no  order  for  the  sale  of  the 
property  in  dispute,  or  rather  that  tlae  order  of  sale  made  by 
the  Probate  Court  did  not  include  it. 

There  is  little  ground  for  this  objection.  The  petition  was 
for  leave  to  sell  all  the  property  of  the  succession,  movable 
and  immovable,  and  the  order  of  the  court  directed  a  sale  ac- 
cordingly. There  is  no  dispute — in  fact  it  is  the  basis  of  the 
appellee's  title — that  the  property  sold  was  the  property  of  the 
succession,  and  before  the  sale  took  place  an  inventory  was 
filed  in  which  the  property  in  dispute  was  returned  as  belong- 
ing to  the  succession  of  Clark. 

There  can  be  no  question,  therefore,  that  the  order  of  sale 
included  the  property  which  is  the  subject  of  this  controversy. 
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But  it  has  been  expressly  held  by  the  Supreme  Court  of  Louis- 
iana that  "  a  purchaser  of  land  at  a  probate  sale,  under  the 
order  of  a  court  of  competent  jurisdiction,  directing  a  sale  of 
all  the  property  of  the  succession,  is  not  affected  by  the  failure 
of  the  executor  to  have  such  land  placed  on  the  inventory,  or 
to  have  it  accurately  described  in  the  inventory."  (Mitchell  v. 
Levi,  23  La.  Ann.,  630.) 

It  is  said,  secondly,  that  the  sale  was  not  preceded  by  the 
advertisements  required  by  law;  and  thirdly,  that  the  inven- 
tory of  the  property  of  the  estate,  in  which  was  included  the 
plantation  in  controversy,  was  not  made  until  after  the  order 
of  sale,  and  that  the  part  of  the  inventory  which  included  the 
property  in  dispute  was  not  made  by  the  two  appraisers  ap- 
pointed by  the  parish  judge,  but  by  appraisers  chosen  by  the 
testamentary  executor,  and  it  was  only  signed  by  one  of  them. 

There  is  evidence  in  the  record  tending  to  show  that  the 
sale  was  duly  advertised.  The  executor's  conveyance  recites 
that  the  sale  was  made  after  "  the  publications  and  delays 
prescribed  by  law,"  and  the  account  of  the  executor,  which 
had  been  of  record  in  the  Probate  Court  for  more  than  fifty 
years,  shows  that  he  paid  for  advertising  the  sale  of  the  property 
in  question  the  sura  of  $232. 

As  possession  had  been  held  under  the  deed  for  over  sixty 
years,  its  recitals  are  evidence  even  against  strangers.  (Carver 
V.  Jackson,  4  Pet.,  83.)  And  it  has  been  held  by  the  Supreme 
Court  of  Louisiana  that  the  account  of  an  executrix  recorded 
in  the  Probate  Court  is  competent  evidence  to  prove  the  ad- 
vertisement of  a  sale.  (Woods  v.  Lee,  21  La.  Ann.,  505.) 
The  account  was  subject  to  exception.  It  passed  under  the 
scrutiny  of  the  Probate  Court,  whose  duty  it  was  to  ascertain 
the  balance  due  upon  it  to  the  heir  and  render  a  final  judg- 
ment therefor.  (Civil  Code,  arts.  1183,  1184.)  It  was,  there- 
fore, necessary  for  the  court  to  allow  or  disallow  the  item 
charged  for  advertising  the  sale.  As  this  item  remains  in  the 
account  as  recorded,  it  may  be .  presumed  that  it  was  allowed 
by  the  court,  and  after  it  has  been  of  record  for  over  fifty 
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Tears,  as  in  this  case,  may  be  considered  as  competent  evi- 
dence to  prove  that  the  advertisement  of  the  sale  was  made. 

This  evidence,  uncontradicted  as  it  is,  is  sufficient  to  prove 
the  fact  of  the  advertisement.  But  whether  this  is  so  or  not  is 
immaterial ;  for  on  March  10,  1834,  an  act  of  the  Legislature 
of  Louisiana  was  passed,  the  seoond  section  of  which  declares : 

"  When  a  question  shall  arise  out  of  any  public  sale  hereto- 
fore made  by  the  sheriff',  auctioneer,  or  other  public  officer, 
and  which  sale  was  required  by  law  to  be  preceded  by  adver- 
tisements, the  fact  of  sale  being  proved,  it  shall  make  prima- 
facie  evidence  that  the  required  advertisements  were  regularly 
made." 

And  this  section  has  been  continued  in  force  to  the  present 
time.  (See  Voorhies's  Revised  Statutes,  1876,  p.  867,  sec. 
3391.)  But  even  if  it  were  affirmatively  shown  that  there  had 
been  no  advertisement  of  the  sale,  that  defect,  as  well  as  the 
alleged  irregularities  in  regard  to  the  inventory,  is  cured  by 
the  rule  of  prescription  established  by  the  fourth  section  of  the 
said  act  of  March  10,  1834,  which  is  as  follows: 

"All  informalities  connected  with  or  growing  out  of  any 
public  sale  made  by  a  sheriff,  auctioneer,  or  other  public  offi- 
cer, shall,  after  the  lapse  of  five  years  from  the  time  of  making 
the  same,  be  prescribed  against  by  those  claiming  under  such 
sales,  whether  they  be  minors,  married  women,  or  persons  in- 
terdicted." 

This  section  continued  in  force  until  1870.  It  was  then  sub- 
stantially re-enacted  by  the  general  provision  contained  in  the 
Revised  Statutes  of  1870,  section  3392,  p.  659,  and  by  article 
3543  of  the  Civil  Code  published  in  the  same  year,  which  de- 
clares as  follows: 

"All  informalities  connected  with  or  growing  out  ot  any 
public  sale  made  by  any  person  authorized  to  sell  at  public 
auction  shall  be  prescribed  against  by  those  claiming  under 
such  sale  after  the  lapse  of  five  years  from  the  time  of  making 
it,  whether  against  minors,  married  women,  or  interdicted  per- 
sons." 
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This  section  is  still  in  force.  (See  Voorhies's  Kev.  Stats., 
1876,  sec.  3392.) 

To  entitle  a  party  to  claim  the  benefit  of  this  provision  of 
this  or  any  other  prescription,  it  is  made  necessary  by  the  juris^ 
prudence  of  Louisiana  that  he  should  have  acquired,the  im- 
movable in  good'faith  and  by  a  just  title.  By  the  term  just 
title,  iu  cases  of  prescription,  is  not  meant  that  which  has  been 
derived  from  the  true  owner,  but  that  which  has  been  received 
from  anj-  person  whom  the  possessor  honestly  believed  to  be 
the  true  owner,  provided  it  were  such  as  to  transfer  the  owner- 
ship of  the  property;  that  is,  such  as  by  its  nature  would  have 
been  sufficient  to  transfer  the  ownership  if  it  had  been  de- 
rived from  the  real  owner,  such  as  a  sale,  exchange,  legacy,  or 
donation.  (See  arts.  3484  and  3485  of  Civil  Code,  and  Pike ;;. 
Evans,  94  U.  S.,  6.) 

The  deed  of  Eelf,  executor,  to  the  purchasers  falls  within 
the  category  above  mentioned,  or,  in  the  language  of  the  civil- 
ians, it  is  translative  of  property.  There  is  no  defect  upon 
the  face  of  it.  The  only  questions  therefore  which  arise  upon 
the  prescription  of  five  years  declared  by  section  4  of  the  act 
of  March  10, 1834,  and  its  substitute,  article  3453  of  the  Civil 
Code,  are,  were  the  Fortiers  purchasers  in  good  faith,  and  are 
the  defects  in  the  title,  insisted  on  by  the  appellee,  such  infor- 
malities as  are  cured  by  that  prescription  ? 

The  good  faith  of  the  purchaser  must  be  presumed  until  the 
contrary  is  shown.  (Peekwood  t;.  Richardson,.  1  N.  S.,  410  ; 
Fletchers.  Cavalier,  4  La.,  274;  Eivarde  v.  Rosseau,  7  La. 
Ann.,  3;  Leduf  v.  Bailly,  3  La.  Ann.,  8.) 

There  is  not  a  scintilla  of  proof  in  the  record  tending  to 
show  any  direct  notice  to  the  Fortiers,  or  those  claiming  under 
them,  of  Daniel  Clark's  will  of  1813,  or  that  the  will  of  1811, 
under  which  the  sale  was  made  by  Relf,  was  not  Clark's  last 
will  and  testament. 

The  appellee  relies  on  the  fact,  which  she  claims  the  testi- 
mony proves,  that  there  was  a  general  report  in  New  Orleans, 
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then  a  small  town,  that  the  will  of  1811  was  not  the  last  will 
of  Daniel  Clark. 

Even  if  the  evidence-  established  this  fact,  it  is  entirely  too 
vague  and  inconclusive  as  a  ground  for  creating  or  destroying 
valuable  rights.  But  the  evidence  fails  signally  to  establish 
any  such  general  report,  and  it  fails  to  show  that  the  Fortiers 
resided  in  New  Orleans,  where,  if  such  report  existed,  it  might 
possibly  have  come  to  their  ears. 

The  only  other  fact  relied  on  to  prove  the  bad  faith  of  the 
purchasers,  was  the  fact  that  De  La  Croix,  on  August  18, 1813, 
following  the  filing  in  the  Probate  Court  of  the  will  of  1811, 
filed  in  the  same  court  his  petition  under  oath,  in  which  he 
stated  that  he  had  strong  reasons  to  believe,  and  did  believe, 
that  the  late  Daniel  Clark  had  made  a  testament  or  codicil 
posterior  to  that  which  had  been  opened  before  that  honorable 
court,  and  in  the  disposition  whereof  he  thought  he  was  inter- 
ested; and  the  petition  prayed  that  "whereas  the  double  of 
this  will,  whose  existence  was  known  to  several  persons,  might 
have  been  deposited  with  any  notary  public  of  this  city,  an 
order  might  be  made  that  every  notary  of  the  city  appear  be- 
fore the  court  within  the  delay  of  twenty-four  hours,  to  certify 
on  oath  if  there  does  or  does  not  exist  in  his  office  any  testa- 
ment or  codicil,  or  any  sealed  packet  deposited  by  the  said 
Daniel  Clark." 

The  order  was  made  according  to  the  prayer  of  the  petition. 
Nothing  came  of  it.  No  subsequent  will  was  found  by  reason 
of  the  steps  suggested  by  the  petitioner. 

This  petition  proved  that  De  La  Croix  had  notice  of  the 
will  of  1813.  It  was  so  held  by  this  court  in  Gaines  v.  De  La 
Croix,  6  Wall.,  719.  But  it  proved  nothing  else.  It  fails 
utterly  to  show  any  bad  faith  on  the  part  of  the  Fortiers. 
There  is  not  the  slightest  evidence  that  either  of  them  ever 
heard  of  the  petition,  or  that  any  rumor  that  there  was  a  will 
later  than  that  of  1811  ever  came  to  their  knowledge. 

There  is  an  absolute  failure  of  proof  to  establish  any  bad 
faith  on  the  part  of  the  purchasers  of  the  property  in  dispute. 

E 
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They  acted  as  if  tbey  believed  they  were  getting  a  good  title  to 
the.  property ;  for  they  agreed  to  pay,  and  did  pay,  what  was 
at  that  time  an  immense  sum  of  money  for  it,  to  wit,  one  hun- 
dred and  twenty  thousand  dollars. 

The  good  faith  of  the  Fortiers  being  beyond  question,  they 
and  those  claiming  under  them  have  the  right  to  rely  upon  the 
prescription  of  five  years  to  cure  any  irregularity  in  the  pro- 
ceedings which  resulted  in  the  sale. 

That  want  of  advertisements  of  the  sale  is  such  an  irregularity 
as  falls  within  the  prescription,  was  held  in  the  cases  of  Woods 
r.  Lee,  21  La.  Ann.,  505,  and  Pasiana  v.  Powell,  21  La.  Ann., 
584.  And  it  would  seem  that  when  property  was  sold  at  pub- 
lic sale,  and,  as  in  this  case,  brought  its  full  value,  the  want  of 
previous  advertisement  was  a  Very  immaterial  matter. 

The  other  alleged  defects  in  the  proceedings  clearly  fall 
within  the  prescription  of  five  years.  The  fact  that  the  inven- 
tory of  the  estate  was  not  completed  before  the  order  of  sale, 
the  fact  that  the  inventory  was  partly  made  by  appraisers  ap- 
pointed by  the  testamentary  executor,  and  that  it  was  signed 
by  only  one  of  two  who  were  so  appointed,  are  certainly  most 
trifling  and  inconsequential  irregularities  when  there  is  no 
proof  or  even  charge  that  the  inventory  was  not  fairly  made  or 
the  sale  fairly  conducted,  and  when  the  property  sold  brought 
its  full  value.  If  these  irregularities  do  not  fall  within  the 
prescription  of  five  years,  it  would  be  hard  to  conceive  of  any 
that  would.     (Fraser  v.  Zyliez,  29  La.  Ann.,  587.) 

The  irregularities  in- the  sale  alleged  by  appellee  are,  there- 
fore, cured  by  the  lapse  of  five  years,  and  can  have  no  more 
influence  on  the  title  of  the  appellant  than  if  they  never 
existed. 

"We  find,  therefore,  that  the  appellant  derives  her  title  under 
a  public  sale  made  by  a  public  oflicer  by  authority  of  the  order 
of  the  Probate  Court ;  that  the  sale  took  place,  and  the  deed, 
which  on  its  face  was  without  defect  and  was  translative  of 
property,  was  made  by  the  executor  within  the  year  following 
his  appointment ;  that  the  purchasers  purchased  in  good  faith 
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for  a  full  consideration,  and  that  there  were  no  nullities  or 
informalities  in  the  sale  which  have  not  been  cured  by  the 
prescription  of  live  years 

In  the  cases  heretofore  decided  by  this  court  in  favor  of 
appellee,  except  the  case  of  Gaines  o.  De  La  Croix,  6  Wall., 
719,  the  defendant  claimed  title  from  E.elf,  or  Keif  and  Chew, 
executors  of  the  will  of  1811,  under  private  sale,  made  by  them 
as  agents  of  Mary  Clark,  devisee  under  that  will,  and  in  their 
pretended  capacity  as  executors  after  their  term  of  office  had 
expired  and  without  any  order  of  court.  (See  G-aines  v.  New 
Orleans,  6  Wall.,  642.) 

In  the  case  of  Gaines  v.  De  La  Croix,  6  Wall.,  719,  the  court 
decided,  and  on  most  satisfactory  proof,  that  De  La  Croix  was 
a  purchaser  in  bad  faith,  and  upon  that  ground  his  title  was 
declared  invalid. 

In  her  bill  in  this  ease  the  appellee,  knowing  that  it  was  a 
vital  fact  in  her  case,  charged  that  the  sale  of  Relf,  the  execu- 
tor, to  the  Fortiers  was  made  after  the  expiration  of  a  year 
from  the  date  of  his  appointment,  and  at  a  time  when,  he  had 
no  authority  to  sell.  But,  as  the  proof  shows,  that  averment 
is  not  true.  The  record  shows  that  Relf  was  appointed  exec- 
utor August  27, 1813,  and  the  sale  was  made  on  If-ovember  8 
following,  under  an  order  of  court,  and  the  conveyance  three 
days  later,  on  November  11. 

Upon  the  facts  of  the  case,  therefore,  the  title  derivediby  the 
appellant  under  the  sale  to  the  Fortiers  appears  to  be  a  good, 
and  valid  title. 

But  conceding  that  the  title  acquired  by  the  Fortiers  at  the' 
sale  made  by  the  register  of  wills  was  void,  should  there  be  a. 
decree  in  favor  of  the  complainant  establishing  her  title  to  the 
lands  in  question,  and  placing  her  in  possession,  until  she  has 
returned  or  tendered  the  money  which  the  Fortiers  paid  on 
their  purchase  ?  This  inquiry  presents  the  second  ground  of 
defense  relied  on  by  appellee. 

Clark  bought  the  property  for  |120,000,  wholly  on  credit, 
and  gave  a  mortgage  on  it  to  secure  the  purchase-money.   The 
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property  was  sold  for  the  same  price  to  the  Foi'tiers,  who  pur- 
chased in  good  faith,  and  every  cent  of  the  purchase-money  was 
paid  and  was  applied  to  the  extinguishment  of  the  mortgage 
executed  by  Clark,  and  for  which  his  estate  was  liable.  No 
repayment  or  tender  of  this  sum  or  any  part  of  it  is  averred 
in  the  bill.  Upon  this  state  of  facts  we  do  not  think  the  com- 
plainant is  entitled  to  a  decree. 

To  allow  the  heir  or  devisee  of  a  mortgagor  under  the  cir- 
cumstances of  this  case  to  recover  the  property  without  repay- 
ing the  money  for  which  it  had  been  sold,  and  which  had  been 
paid  by  a  bona-fide  purchaser,  and  had  been  applied  to  clear 
the  property  of  a  mortgage  which  rested  upon  it,  and  for 
which  the  estate  of  the  mortgagor  was  bound,  would  be  most 
inequitable  and  unjust.  It  would  be  an  utter  disregard  of  the 
rule  that  they  who  seek  equity  must  do  equity.  No  support 
for  such  a  decree  can  be  found  in  the  adjudged  cases. 

On  the  contrary,  in  Scott  v.  Dunn,  1  Dev.  &  Bat.  Eq.,  425, 
it  was  held  that  where  an  executor  sold  lands  and  applied  the 
proceeds  to  the  payment  of  the  debts  under  a  mistake  of  his 
power,  and  the  purchaser  was  evicted  by  the  devisee,  the  land 
in  equity  would  be  subjected  to  indemnity  the  purchaser  to 
the  extent  to  which  the  purchase-money  was  applied  to  the 
payment  of  the  debts  over  and  above  the  personal  estate. 

So  in  Valle  v.  Fleming's  Heirs,  29  Mo.,  152,  it  was  held 
that  when  land  is  purchased  in  good  faith  at  an  administrator's 
sale  which  is  void  because  the  requirements  of  the  statute  are 
not  pursued,  and  the  purchase-money  is  applied  in  extinguish- 
ment of  a  mortgage  to  which  such  land  was  subject  in  the 
hands  of  the  owner,  the  purchaser  will  be  subrogated  to  the 
rights  of  the  mortgagee  to  the  extent  of  the  purchase-money 
applied  in  the  extinguishment  of  the  mortgage,  and  the  owner 
will  not  be  entitled  to  recover  possession  until  he  repays  such 
purchase-money. 

To  precisely  the  same  effect  are  the  cases  of  Blodgett  v.  Hitt, 
29  Wis.,  169,  and  Hudgin  v.  Hudgin,  6  Gratt,  320.  See,  also, 
Mohr  V.  Tulip,  40  Wis.,  66;  Grant  v.  Lloyd,  12  Bmedes  &  M., 
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191 ;  Short  v.  Porter,  44  Miss.,  533 ;  Haynes  v.  Meeks,  10  Cal., 
110.  And  see  Freeman  on  Void  Judicial  Sales,  sec.  51,  where 
the  authorities  on  this  question  are  collected  and  discussed. 

The  views  held  in  the  cases  above  referred  to  are  sanctioned 
also  by  the  jurisprudence  of  Louisiana.  Thus,  in  Barelli  v. 
Gauche,  24  La.  Ann.,  324,  it  was  held  that  an  action  to  annul 
a  judicial  sale  of  real  property  on  the  ground  of  irregularities 
in  the  proceedings  cannot  be  maintained  against  the  purchaser 
unless  the  parties  claiming  its  nullity  have  paid  or  oftered  to 
reimburse  the  purchaser  the  amounts  of  the  mortgages  resting 
on  the  property,  which  he  has  paid  since  the  purchase.  A 
tender  of  the  amounts  thus  paid  is  an  essential  prerequisite 
to  the  prosecution  of  a  suit  to  annul. 

So  in  Davidson  v.  Davidson,  28  La.  Ann.,  269,  it  was  held 
that  a  sale  made  by  an  administrator  to  pay  debts  "  could  not 
be  disturbed  unless  the  heirs  previously  returned  or  ottered  to 
'  return  the  price  of  the  adjudication." 

In  Jouet  V.  Mortimer,  29  La.  Ann.,  207,  the  court  said : 
"  Nothing  could  be  more  unjust  than  to  permit  a  debtor  to 
recover  back  his  property  because  the  sale  is  irregular,  and 
yet  allow  him  to  profit  by  that  irregular  sale  to  discharge  his 
debt."  (See,  also,  Dufour  v.  Camfrauc,  11  Mart.,  607;  Coiron 
V.  Millaudon,  3  La.  Ann.,  664;  Seawell  v.  Payne,  5  La.  Ann., 
260;  Barret  v.  Emerson,  8  La.  Ann.,  503.) 

The  same  rule  prevailed  in  the  civil  law.  It  was  said  by 
Mr.  Justice  Story,  in  Bright  v.  Boyd,  2  Story,  478 :  "  There  is 
still  another  principle  of  the  Roman  law  which  is  applicable 
to  the  present  case.  It  is,  that  where  a  bona- fide  purchaser 
of  real  estate  pays  money  to  discharge  any  existing  incum- 
brance or  charge  upon  the  estate,  having  no  notice  of  any  in- 
firmity in  his  title,  he  is  entitled  to  be  repaid  the  amount  of 
such  payment  by  the  true  owner  seeking  to  recover  the  estate 
from  him."  (See,  also.  Dig.,  lib.  6,  tit.  1,1.  65;  Pothier,  Pand., 
lib.  6,  tit.  1,  u.  43;  Pothier,  De  la  Propriete,  n.  343.) 

The  authorities  cited  settle  conclusively  the  proposition  that 
the  complainant  is  not  entitled  to  the  decree  she  seeks  without 
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repayment  or  tender  of  the  purchase-price  of  the  lands  in  con- 
troversy, which  has  been  applied  to  the  extinguishment  of  a 
mortgage  thereon. 

'No  case  is  cited  by  counsel  for  appellee  where  the  court 
refused  to  give  a  purchaser  in  good  faith  the  benefit  of  this 
rule.  The  authorities  relied  on  by  him  (Sugden  on  Vendors, 
chap.  16,  p.  483 ;  3  Atkyns,  287)  apply  only  to  purchasers  in 
bad  faith. 

We  are  aware  that  some  of  the  courts  have  held  that  a 
purchaser  at  an  irregular  or  void  judicial  or  execution  sale  is 
not  subrogated  to  the  rights  of  the  judgment  creditor.  (Eich- 
mond  V.  Marston,  15  Ind.,.136;  Newton  v.  Colt,  1  Ohio,  236.) 

But  the  weight  of  authority  is  against  this  position.  ( Mc- 
Laughlin V.  Daniel,  8  Dana,  183 ;  Bentley  v.  Long,  1  Strob. 
Eq.,  52;  Howard  v.  North,  5  Tex.,  316;  Jackson  v,  Bowen, 
7  Oow.,  13.)  And  this  court  has  expressly  held  that  an  irreg- 
ular judicial  sale,  made  at  the  suit  of  a  mortgagee,  even  though, 
no  bar  to  the  equity  of  redemption,  passes  to  the  purchaser  at 
such  sale  all  the  rights  of  the  mortgagee  as  such..  (Brobst  v. 
Brock,  10  Wall.,  519.) 

But  it  is  not  necessary  for  the  appellant  to  stand  upon  the 
doctrine  of  subrogation.  She  is  in  possession,  and  ought  not 
to  be  deprived  thereof  upon  a  proceeding  in  equity,  unless  the 
plaintiff  ofi'ers  to  do  equity.  What  we  decide  on  this  branch 
of  the  case  is  this:  when  the  purchase-money,  paid  by  a  pur- 
chaser in  good  faith,  of  real  estate  of  a  decedent  ordered  to  be 
sold  by  a  Probate  Court,  has  been  applied  to  the  extinguish- 
ment of  a  mortgage  executed  by  the  decedent  upon  the  prop- 
erty sold,  and  constituting  a  valid  incumbrance  thereon,  and 
it  turns  out  that  the  sale  is  irregular  or  void,  the  purchaser 
cannot  be  ousted  of  his  possession  upon  a  bill  in  equity  filed 
by  the  heir  or  devisee  without  a  repayment  or  tender  of  the 
purchase-money  so  paid  and  applied. 

As  the  points  already  decided  are  conclusive  of  the  case 
against  the  appellee,  it  is  unnecessary  to  express  any  opinion 
on  the  third  defense  set  up  by  appellant,  namely,  the  prescrip- 
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tions  of  ten,  twenty,  and  thirty  years  declared  by  the  Civil 
Code  of  Louisiana. 

The  litigation  of  which  this  case  forms  a  part  has  been  be- 
fore this  court  in  various  forms  in  the  following  cases :  I^x 
parte  Myra  Clark  Whitney,  13  Pet.,  404;  Gaines  v.  Eelf,  15 
Pet.,  9 ;  Gaines  v.  Chew,  2  How.,  619 ;  Patterson  v.  Gaines,  6 
How.,  .550;  Gaines  v.  Eelf,  12  How.,  472;  Gaines  v.  Hennan, 
24  How.,  553;  Gaines  v.  New  Orleans,  6  Wall.,  642;  Gaines 
V.  De  La  Croix,  6  Wall.,  719;  Gaines  v.  New  Orleans,  15  Wall., 
624;  Gaines  v.  Fuentesj  92  U.  S.,  10. 

We  think  the  facts  of  this  case  distinguish  it  from  all  the 
cases  above  mentioned;  and  our  opinion  is,  that  upon  the 
averments  made  in  this  bill,  and  the  evidence  adduced  to 
support  it,  the  appellee,  Mrs.  Gaines,  is  not  entitled  to  a  de- 
cree against  the  appellant.  So  much,  therefore,  of  the  decree 
of  the  Circuit  Court  as  relates  to  the  property  bought  by 
Michel  Portier  and  Omer  Fortier,  and  now  claimed  by  the 
widow  and  heirs  of  Minor  Kenner,  deceased,  must  be  reversed, 
and  the  cause  remanded  with  directions  to  dismiss  the  bill,  so 
far  as  it  coneerns  the  appellant. 

Reversed. 


Arthur  Pickering,  Charles  H.  Vickbry,  H^  D.  Atwood,  ex- 
ecutor OF  Charles  E.  Atwood,  deceased,  and  The  Ph(enix 
Manufacturing  Company  t.  Michael  McCullough,  Jr., 
John  H.  Dalzell,  C.  C.  Armsbaugh,  and  H.  E.  Dubarry, 

PARTNERS  AS  McCtJLLOUGH,  DALZBLL  &  CO; 
December  l2,  1881. 

1.  In  a  patentable  combination  of  old  elements,  all  the  constituents  must 

so  enter  inta  it  as  that  each  qualifies  every  other;  that  Is,  either  a 
new  machine  of  a  distinct  character  and  function  most  be  formed,  or 
a  result  produced  which  is  due  to  the  joint  and  co-operating  action  of 
all  the  elements,  and  which  is  not  the  mere  adding  together  of  sepa- 
rate contributions. 

2.  Hence  patent  No.  6,166  granted  to  George  Nimmoforan  improvement 

in  molding  crucibles  is  void  as  being  a  mere  combination  of  old 
21  v3 
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elements  producing  no  new  result,  and  also  as  anticipated  by  pre- 
vious publications  and  patents. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
"Western  District  of  Pennsylvania. 

/.  JE.  Maynadier,  for  appellants. 

William  Bakewell,  for  appellees. 

Matthews,  J. — This  is  a  bill  in  equity  filed  by  the  appel- 
lants to  restrain  the  appellees  from  infringing  reissued  letters- 
patent  No.  6,166,  dated  December  8,  1874,  to  George  Nimmo 
for  an  improvement  in  molding  crucibles  and  for  an  account, 
the  patent  having  been  reissued  to  the  complainants  as  as- 
signees of  Nimmo,  the  inventor  and  original  patentee. 

The  original  patent,  No.  49,140,  was  granted  to  Nimrao  June 
20,  1865. 

The  subject  of  the  alleged  invention  is  an  improvement  in 
the  manufacture  of  molding  crucibles  and  pots  made  of  plastic 
material,  composed  of  plumbago,  or  so-called  black-lead  and  fire- 
clay, used  principally  in  the  manufacture  of  steel.  They  were 
formerly  made  by  hand  on  a  common  potter's  wheel,  the  hand 
and  eye  of  the  skilled  workman  building  them  up  as  the  ma- 
terial revolved  upon  the  wheel  in  the  desired  shape.  It  is 
recited  in  the  original  patent  to  Nimmo  that  they  had  also 
been  made  in  a  mold  by  a  pressing  instrument,  for  which  ref- 
erence is  made  to  letters-patent  granted  October  26, 1852,  to 
John  Akrill.  It  is  stated  also  by  Nimmo,  in  the  specification 
to  his  original  patent,  that  "  difiiculty  has  heretofore  been  ex- 
perienced in  removing  the  crucibles  from  the  mold,  in  conse- 
quence of  the  adhesive  nature  of  the  black-lead  compound  or 
mixture  employed  for  such  crucibles.  The  amount  of  water, 
also,  that  is  required  to  make  the  mixture  sufficiently  plastic 
causes  the  material  frequently  to  crack  and  break  in  shrinking 
as  it  dries." 

The  following  is  the  description  of  the  invention  as  con- 
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tained  in  the  specification,  referring  to  the  drawing  accom- 
panying it : 

"The  nature  of  my  said  invention  consists  in  the  manufac- 
ture of  crucibles  in  a  plaster  mold,  which  gives  shape  to  the 
pot  externally  and  absorbs  the  moisture  from  the  pot,  causing 
it  to  dry  uniformly  and  at  the  same  time  shrink  away  from  the 
mold,  preventing  the  air  acting  on  the  outside  of  the  pot  until 
after  the  moisture  has  been  mostly  absorbed,  and  prevents  the 
pot  from  splitting  or  cracking  from  unequal  contraction  in 
drying.  I  mount  my  plaster  mold  in  a  revolving  chuck,  and 
employ  a  rib  attached  to  a  lever  for  spreading  the  plastic  cru- 
cible material  on  the  inside  of  the  mold,  and  at  the  same  time 
hardening,  consolidating,  and  polishing  the  crucible  on  the 
inside  by  means  of  said  rib. 

"In  the  drawing  is  a  bed  carrying  the  vertical  spindle,  on 
the  upper  end  of  which  is  the  hollow  chuck,  into  which  the 
plaster  mold  fits,  and  these  parts  are  revolved  by  a.  belt  to  a 
wheel  and  crank,  or  by  any  other  competent  means.  Near  the 
chuck  is  an  upright  frame  with  rollers,  over  which  the  chain 
or  rope  passes,  on  one  end  of  which  is  the  counter-weight,  and 
on  the  other  the  lever,  having  a  handle  at  one  end  and  car- 
rying the  rib.  This  lever  is  guided  by  the  upright  frame,  and 
when  not  in  use  is  drawn  up  by  the  weight.  The  crucible 
material  is  placed  in  the  plaster  mold,  and  partially  spread  by 
hand  or  by  a  conical  muller.  The  back  end  of  the  lever  is 
then  brought  beneath  the  stock  or  fulcrum,  and  pressed  down 
until  the  lever  takes  a  stop.  The  rib  on  the  lever  smooths, 
compresses,  hardens,  and  polishes  the  interior  of  the  mold, 
forming  a  perfect  crucible,  possessing  great  strength  and 
beauty.  At  the  same  .time  there  is  great  uniformity  in  the 
crucibles  made  in  this  manner.  The  crucible  and  mold  are 
to  be  lifted  off  the  chuck,  and  another  mold  introduced  in  the 
chuck,  and  the  operation  repeated. 

"  The  crucible  and  mold  are  set  aside.  When  the  plaster 
of  the  mold  has  absorbed  the  moisture  from  the  crucible,  and 
the  crucible  has  contracted  away  from  the  mold,  and  become 
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sufficiently  dry  to  be  exposed  to  the  air  without  risk  of  crack- 
ing, the  crucible  is  to  be  removed  and  dried  in  any  usual 
manner,  and  may  be  baked  or  burned." 

The  claims  are  as  follows : 

"  What  I  claim  and  desire  to  secure  by  letters-patent  is — 

"  1.  Manufacturing  crucibles  in  a  plaster  mold,  in  the  man- 
ner and  for  the  purposes  specified. 

"  2.  Lever  I  and  rib  n,  applied  in  the  manner  specified  to 
form  the  interior  of  a  crucible  contained  within  a  revolving 
mold,  as  set  forth. 

"  3.  The  combination  of  the  revolving  chuck  c,  plaster  mold 
d,  lever  I,  and  rib  n,  as  and  for  the  purposes  specified. 

"  4.  Mounting  the  lever  I  and  rib  n  in  the  frame  g  in  the 
manner  specified,  in  combination  with  the  counterpoise  k,  ful- 
crum 0,  and  stop  p,  for  determining  the  size  of  the  interior  of 
the  crucible,  as  specified," 

It  is  conceded  by  counsel  for  the  appellants  that  the  claims 
in  this  patent  were  invalid  as  being  too  broad,  and  that  it  was 
for  this  reason,  and  for  a  more  definite  and  limited  description 
of  the  real  invention,  intended  to  be  claimed,  that  it  was  sur- 
rendered and  reissued. 

The  state  of  the  art  at  the  date  of  his  original  patent  is  de- 
scribed by  Nimmo  in  the  reissue  as  follows  : 

"  Long  prior  to  said  Nimmo's  invention  the  mode  of  manu- 
facturing certain  articles  of  pottery  by  means  of  a  rib  or  former 
to  give  the  desired  shape  to  the  inside  of  the  article,  and  a  re- 
volving plaster  vessel  to  properly  present  the  '  ball '  (as  the 
lump  of  tempered  clay  is  called)  to  and  support  it  under  the 
action  of  the  rib,  was  well  known ;  but  this  mode  of  manufac- 
ture was  not  applicable  in  the  manufacture  of  crucibles,  be- 
cause the  apparatus  was  such  that  the  crucible  would  be  in- 
jured or  destroyed  in  removing  the  rib,  by  the  end  of  the  rib 
striking  the  upper  part  of  the  crucible,  as  will  be  plain  to  all 
skilled  in  the  art  of  crucible-making  and  acquainted  with  the 
mode  of  manufacture  above  referred  to. 

"Another  mode  of  manufacturing  certain  articles  of  pottery- 
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ware  by  means  of  a  rib  or  former  for  the  inside  of  the  article, 
and  a  revolving  table  (a  common  potter's  wheel)  which  par- 
tially presented  the  ball  to  and  supported  it  under  the  action  of 
the  rib,  the  workman  using  his  hands  to  aid  in  presenting  the 
ball  to  and  supporting  it  under  the  action  of  the  rib,  is  de- 
scribed in  a  French  work  published  in  1857,  entitled  '  Le9ons 
de  Ceramique,'  par  M.  A.  Salvetat,  volume  second,  pages  121, 
122.  This  last-named  mode  of  manufacture  was  applicable  to 
the  manufacture  of  crucibles,  the  apparatus  being  such  that 
.  the  rib  was  guided  so  as  to  cause  it  to  approach  the  axis  of  the 
pot,  where  it  was  necessary  that  it  should  do  so  iu  order  to 
prevent  injury  to  the  pot ;  but,  even  if  useful  at  all  in  that 
manufacture,  it  is  without  doubt  very  much  inferior  to  the 
mode  of  manufacture  invented  by  Nimmo,  and  hereinafter 
describtd,  the  distinguishing  difference  between  them  being 
that  the  ball  is  presented  to  the  rib  and  supported  under  its 
action  not  by  a  flat  revolving  metal  disk,  but  by  a  vessel  made 
of  plaster,  which  takes  the  place  of  both  the  flat  revolving 
disk  and  the  workman's  hands,  performing  all  the  functions 
performed  by  this  disk  and  the  hands  of  the  workman,  but  in 
a  much  more  perfect  manner  and  in  less  time. 

"  The  invention  of  said  Nimmo  is,  in  fact,  an  improvement 
on  the  mode  of  manufacture,  as  well  as  on  the  apparatus,  de- 
scribed in  Salvetat's  work,  the  improvement  consisting  in  the 
different  mode  of  presenting  and  supporting  the  ball ;  but  we 
do  not  wish  to  be  understood  as  claiming  this  mode  of  pre- 
senting and  supporting  the  ball  as  the  invention  of  said  Nira- 
mo,  as  his  improved  mode  of  manufacture  is  new  solely  be- 
cause it  is,  as  a  whole,  substantially  dift'erent  from  the  mode 
described  by  Salevat,  and  from  the  mode  first  above  referred 
to;  indeed,  aa  a  short  general  description  of  JNimmo's  im- 
proved mode,  it  may  be  said  to  be  substantially  the  same  as 
that  described  by  Salvetat  so  far  as  shaping  the  inside  of  the 
crucible  is  concerned,  and  substantially  the  same  as  the  mode 
first  above  referred  to  so  far  as  presenting  the  ball  to  and  sup- 
porting it  under  the  action  of  the  rib  is  concerned.     By  Nim- 
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mo's  impi'oved  mode  of  manufacture  much  labor  and  expense 
ai'e  saved,  and,  what  is  still  more  important,  crucibles  are  pro- 
duced which  are  superior  to  those  made  by  any  practical  mode 
known  prior  to  said  Nimmo's  invention,  in  many  very  impor- 
tant respects." 

The  drawings  are  the  same  in  both  the  original  and  reissued 
patent,  but  in  the  description  of  the  machine,  with  reference 
to  the  drawing  contained  in  the  reissue,  prominence  is  given 
to  the  mode  of  operating  the  rib,  after  the  crucible  is  formed, 
by  which  it  can  be  withdrawn  without  striking  and  injuring 
the  crucible,  as  to  which  no  allusion  was  made  in  the  original 
patent.  It  is  admitted,  however,  that  this  mechanism  is  sub- 
stantially the  same  as  that  described  by  Salvetat  in  the  publi- 
cation referred  to. 

The  reissue  expressly  disclaims  as  the  invention  of  Nimmo 
both  the  modes  and  both  the  apparatus  above  mentioned,  that 
is,  the  use  of  a  rib  or  former  to  give  the  desired  shape  to  the 
inside  of  the  article,  and  the  revolving  plaster  vessel  or  mold ; 
and  the  mode  and  apparatus  described  by  Salvetat,  that  is,  the 
use  of  a  rib  or  former,  the  apparatus  being  such  that  the  rib  is 
guided  so  as  to  cause  it  to  approach  the  axis  of  the  crucible, 
when  it  was  necessary  that  it  should  do  so  in  order  to  prevent 
injury  to  it. 

The  importance  of  this  feature  in  any  apparatus  of  the  kind 
becomes  manifest  from  the  fact  that  crucibles  of  the  character 
of  those  intended  to  be  made  by  this  process  usually  have  what 
is  termed  "  a  bilge,"  that  is,  are  smaller  in  circumference  at 
the  mouth  or  top  than  at  some  other  point ;  so  that  if  the  rib 
or  former  were  lifted  out  perpendicularly  from  the  position  it 
occupies  while  in  operation  it  would  necessarily  strike  against 
the  interior  surface  of  the  crucible  as  it  rose.  To  avoid  this, 
it  has  to  be  withdrawn  from  the  position  it  occupies  while  in 
the  act  of  forming  the  internal  surface  of  the  crucible,  to  one 
nearer  to  the  axis  of  rotation,  so  that,  being  lifted,  it  may  pass 
upward  through  the  mouth  of  the  crucible  without  striking 
against  the  sides.     And  considering  how  characteristic  is  this 
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feature  of  the  apparatus,  aud  how  essential  it  is  to  its  proiita- 
ble  use,  it  is  worthy  of  note  that  Nimmo  in  his  original  patent 
does  not  allude  to  it,  although  his  claim  for  managing  his  rib 
includes  it ;  and  equally  so  that  it  does  not  seem  to  have  sug- 
gested to  him  at  that  time  its  utility  in  connection  with  the 
manufacture  of  crucibles  with  a  bilge,  for  his  description  does 
not  distinguish  between  those  which  have  and  those  which 
have  not  a  bilge,  and  his  drawing  is  that  of  a  mold  with  a 
flaring  mouth,  for  the  making  of  which  such  a  motion  of  the 
former,  in  withdrawing  it,  is  not  necessary.  In  addition,  the 
mold  itself,  made  of  plaster,  for  vessels  having  a  bilge,  is  re- 
quired to  be  in  two  parts,  in  order  that  it  may  be  removed 
from  the  crucible  after  the  operation  is  complete — an  adapta- 
tion which  does  not  appear  either  in  Nimmo's  specifications  or 
drawing. 

Nimrao's  actual  claim,  as  made  in  the  reissue,  is  as  follows : 

"The  improved  apparatus  above  described,  having  the  spe- 
cific character,  objects,  and  functions  above  explained,  and 
consisting  of  the  rib,  the  revolving  mold,  and  the  mechanism 
by  which  the  rib  is  guided  toward  the  axis  of  revolution  of  the 
mold  as  it  is  withdrawn,  as  set  forth,  these  elements  being 
claimed  only  in  combination  each  with  all  the  others,  and  no 
claim  is  made  to  any  combination  of  any  of  them  less  than 
the  whole." 

It  is  admitted  in  argument  by  counsel  for  the  appellants  that 
the  mold  is  old  and  the  rib  is  old,  but  it  is  claimed  that  prior 
to  Nimmo's  invention  the  mechanism  for  combining  the  rib 
aTid  mold  into  one  machine  was  such  that  the  rib  could  not  be 
moved  bodily  towards  the  axis  of  the  mold,  or  away  from  that 
axis. 

Besides  a  denial  of  the  alleged  infringement,  the  appellees 
maintained  several,  defenses.  They  claimed  that  the  reissued 
patent  is  void  because  the  claim  is  too  broad;  because  there 
is  no  eoactive  combination  between  the  elements  of  the  claim; 
because  the  state  of  the  art  as  set  forth  in  the  specification 
shows  that  there  is  no  novelty  in  the  alleged  combination; 
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because  the  reissue  is  for  a  dift'erent  invention  from  that  de- 
scribed in  the  original  patent,  and  because  the  alleged  inven- 
tion of  Nimmo  had  been  fully  anticipated.  The  anticipations 
set  out  in  the  answer  and  I'elied  on  were — 

1.  By  the  Salvetat  publication. 

2.  By  the  "Wise  patent,  being  a  patent  granted  to  Jacob 
Wise  and  Freeman  Wise,  dated  November  30,  1852,  No. 
9,437,  for  an  "improvement  in  the  manufacture  of  stone  and 
earthen  ware. 

3.  JBy  the  Smith  patent,"  being  a  patent  granted  to  William 
Smith,  dated  November  3, 1863,  No.  40,506,  for  apparatus  for 
making  plumbago  crucibles. 

4.  By  prior  knowledge  and  use  of  the  alleged  invention  at 
Kier's  works  in  Pittsburgh. 

The  decree  below  dismissed  the  bill,  to  reverse  which  this 
appeal  is  prosecuted. 

The  account  given  in  the  speeiflcations  of  the  reissued  pat- 
ent of  the  state  of  the  art  at  the  date  of  the  alleged  invention, 
and  the  reference  to  Salvetat's  publication  describing  the 
method  and  apparatus  referred  to,  and  a  comparison  of  that 
with  the  claims  and  disclaimers  of  the  appellants,  require  a 
more  particular  examination  of  Salvetat's  description  of  the' 
device  and  its  rnode  of  operation  as  contained  in  his  publica- 
tion. It  will  be  observed  that  the  reissue  represents  Salvetat 
as  having  fully  described  the  rib  or  former,  and  the  mechanism 
which  guides  it  so  that  it  can  be  withdrawn  from  the  crucible, 
when  completed,  without  injury,  even  when  it  has  a  bilge,  but 
as  omitting  in  connection  with  it  any  use  of  a  mold.  The 
statement  of  the  reissue  is,  that  while  Salvetat  described  the 
use  of  the  rib  for  forming  the  interior  of  the  vessel,  its  exter- 
nal ibrm  was  molded  by  the  unassisted  hand  of  the  workman 
manipulating  the  ball  while  revolving  on  the  flat  disk  of  the 
common  potter's  wheel ;  and  the  alleged  invention  of  Nimmo 
consists  merely  in  adding  a  mold  to  the  apparatus  described 
by  Salvetat  to  form  the  combination  which  he  claims  as  his 
invention. 
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All  examination  of  the  extract  from  Salvetat's  publication 
descriptive  of  this  apparatus  and  method,  which  is  contained 
in  the  record,  makes  it  doubtful  whether  the  account  of  it 
given  in  the  specification  of  the  reissued  patent  is  not  a  mis- 
conception. The  drawings  illustrating  it,  it  is  true,  do  not 
show  H  mold,  and  the  text  in  referring  to  them  says  the  vessel 
is  supported  by  the  wheel.  But  this,  perhaps,  is  explained  by 
the  statement  that  it  is  intended  to  show  merely  how  Messra. 
Bourgon  and  Ohalot,  the  originators  of  it,  have  arranged  the 
rib  in  a  very  ingenious  manner  for  hollowing  out  hoilow-ware 
with  the  rib  itself.  The  whole  article  or  chapter  is  entitled 
"  Hollow-ware  pressing  in  plaster  molds,"  and  its  very  purpose 
seems  to  be  to  explain  the  use  and  utility  of  molds  in  shaping  the' 
forms  of  pottery  by  pressing,  and  all  the  other  processes  and  de- 
vices mentioned  certainly  refer  to  molds  as  used.  If  the  rule 
"  noscitur  a  sociis "  applies,  there  would  be  little  room  to  doubt 
that  the  one  in  question  also  contemplated  their  use,  and  it 
seems  diificult  to  understand  how  the  vessel  can  be  shaped  ex- 
ternally unless  the  mold  is  implied. 

But  we  assume,  for  the  purpose  of  this  case,  that  the  ac- 
count as  contained  in  the  reissued  patent  of  this  method  and 
apparatus  is  correct,  and  that  Salvetat  does  not  describe  the 
use  of  a  mold  in  combination  with  the  rib.  There  is,  however, 
no  doubt  whatever  that  Salvetat  describes  the  operation  of  a 
rib  by  means  of  a  mechanism  which  directs  it  in  the  formation 
of  the  interior  of  a  vessel,  while  in  motion  on  a  revolving 
wheel,  and  guides  it  when  the  vessel  is  formed,  even  when  it 
has  a  bilge,  so  that  by  bringing  it  into  a  proper  relation  with 
the  axis  of  revolution  it  can  be  withdrawn  from  the  side  of  the 
vessel  which  it  has  shaped,  and  lifted  through  its  mouth  or  top 
without  touching  and  injuring  its  sides.  This  is  conceded  by 
the  appellants  and  is  admitted  in  the  patent  itself  It  is  also 
confessed  that  the  use  of  the  mold  for  supporting  the  ball, 
while  the  rib  or  former  presses  it  on  the  inside,  and  thus  shapes 
its  corresponding  outside,  is  old,  and  is  not  of  itself  claimed 
as  the  invention  of  Nimmo.    The  alleged  invention,  then,  con- 
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sists  merely  in  supplying  to  the  apparatus  described  by  Salvetat 
a  mold  for  supporting  the  ball  and  giving  shape  externally  to 
the  crucible. 

"We  are  clearly  of  opinion  that  this  is  not  patentable.  It 
comes  plainly  within  the  rule  as  stated  by  Mr.  Justice  Strong 
in  Hailes  v.  Van  Wormer,  20  Wall.,  368,  where  he  said: 

"All  the  devices  of  which  the  alleged  combination  is  made  are 
confessedly  old.  No  claim  is  made  for  any  one  of  them  singly, 
as  an  independent  invention.  It  must  be  conceded  that  a  new 
combination,  if  it  produces  new  and  useful  results,  is  patent- 
able, though  all  the  constituents  of  the  combination  were  well 
known  and  in  common  use  before  the  combination  was  made. 
But  the  results  must  be  a  product  of  the  combination,  and  not 
a  mere  aggregrate  of  several  results,  each  the  complete  prod- 
uct of  one  of  the  combined  elements.  Combined  results  are 
not  necessarily  a  novel  result,  nor  are  they  an  old  result  ob- 
tained in  a  new  and  impoved  manner.  Merely  bringing  old 
devices  into  juxtaposition,  and  then  allowing  each  to  work  out 
its  own  effect,  without  the  production  of  something  novel,  is 
not  invention." 

"  The  combination,  to  be  patentable,"  said  Mr.  Justice  Hun-t, 
in  Rickendorfer  v.  Faber,  92  U.  S.,  357,  "must  produce  a  dif- 
ferent force  or  effect  or  result,  in  the  combined  forces  or  pro- 
cesses, from  that  given  by  their  separate  parts.  There  must 
be  a  new  result  produced  by  their  union  ;  if  not  so,  it  is  only 
an  aggregation  of  separate  elements." 

In  Nimmo's  apparatus  it  is  perfectly  clear  that  all  the  ele- 
ments of  the  combination  are  old,  and  that  each  operates  only 
in  the  old  way.  Beyond  the  separate  and  well-known  results 
produced  by  them  severally,  no  one  of  them  contributes  to  the 
combined  result  any  new  feature;  no  one  of  them  adds  to  the 
combination  anything  more  than  its  separate  independent  ef- 
fect ;  no  one  of  them  gives  any  additional  efficiency  to  the 
others,  or  changes  in  any  way  the  mode  or  result  of  its  action. 
In  a  patentable  combination  of  old  elements  all  the  constitu- 
ents must  so  enter  into  it  as  that  each  qualifies  every  other. 
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To  draw  an  illustration  from  another  branch  of  the  law,  they  must 
be  joint  tenants  of  the  domain  of  tlie  invention,  seized  each  of 
every  part,  per  my  etper  tout,  and  not  mere  tenants  in  common, 
with  separate  interests  and  estates.  It  must  form  either  a  new 
machine  of  a  distinct  character  and  function,  or  produce  a  re- 
sult due  to  the  joint  and  co-operating  action  of  all  the  elements, 
and  which  is  not  the  mere  adding  together  of  separate  con- 
tributions. Otherwise  it  is  only  a  mechanical  juxtaposition,  and 
not  a  vital  union. 

In  the  case  of  this  apparatus  the  mold  was  known,  and  a 
rib  or  former  was  known,  'and  their  use  iu  combination  was 
known.  Salvetat  described  a  rib  so  arranged  that  after  it  had 
performed  its  function  in  shaping  the  interior  of  the  vessel  it 
could  be  withdrawn  through  the  top  of  the  vessel,  so  as  not  to 
produce  injury  by  striking  against  its  side.  This  rib  Nimmo 
substituted  for  the  old  one  in  the  same  combination.  And 
this  is  the  whole  of  the  invention.  Upon  the  principle  stated, 
there  is  no  invention  in  it. 

We  are  also  of  opinion  that  the  invention  claimed  for  Nim- 
mo, as  described  in  the  reissued  patent,  is  covered  by  the  prior 
patents  to  Wise  and  to  Smith. 

Undoubtedly  they  both  embody  the  principle  of  a  former 
used  in  combination  with  a  mold  for  the  purpose  of  manufac- 
turing crucibles,  connected  so  that  the  former  can  be  with- 
drawn, in  the  case  of  vessels  having  a  bilge,  without  injury. 

It  is  objected,  however,  that  the  machine  described  in  these 
patents  are  mere  paper  machines,  not  capable  of  successful 
practical  working.  But  on  examination  it  sufficiently  appears, 
we  think,  that  the  objections  can  be  sustained  only  as  to  minor 
matters  of  detail  in  construction,  not  affecting  the  substance 
of  the  invention  claimed,  and  could  be  rcTTioved  by  mere  me- 
chanical skill,  without  the  exercise  of  the  faculty  of  invention. 
In  this  view  the  Wise  and  Smith  patents  are  not  rendered 
inefficient  as  defenses  in  this  suit  by  reason  of  the  alleged 
imperfections  of  the  machines  described  in  them. 
L 
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The  bill  of  the  appeTlants  was  dismissed  by  the  coi>rt  below 
on  the  ^ouad  of  the  pi'ior  knowledge  and  use  of  the  alleged 
invention  at  Kier's  works  in  Pittsburgh.  We  are  of  opinion 
that  the  testimony  sustains  that  finding. 

We  find  no  error  in  the  decree,  and  it  is  accordingly  af- 
firmed. 

Affirmed. 


EuTH  Eliza  Thompson  v.  The  Knickerbocker  Life  Insur- 
ance Company. 

December  19, 1881. 

1.  While  taking  a  note  in  pajment  of  a  pfeminm  dne  on  a  policy  of  insur- 

ance is  a  waiver  of  the  conditional  forfeiture  for  non-payment  of  the 
premium,  yet  where  there  is  an  express  condition  that  the  policy 
shall  be  void  on  failui-e  to  pay  such  premium  note  at  maturity,  it  is 
not  a  waiver  of  this  secondary  condition. 

2.  Klein  v.  Insurance  Co.,  ante,  p.  110,  approved. 

3.  A  usage  on  the  part  of  an  insurance  company  to  give  the  assured  notice 

of  the  day  of  payment,  and  the  reliance  of  the  assured  upon  having 
such  notice,  and  the  fact  of  such  notice  not  being  given,  is  no  excuse 
for  non-payment,  inasmuch  as  the  assured  is  bound  to  know  when 
his  premiums  become  due. 

4.  A  parol  agreement  alleged  to  have  been  made  at  the  time  of  giving  and 

accepting  a  premium  note  cannot  be  set  up  to  contradict  the  express 
terms  of  the  note  itself,  and  of  the  policy  under  which  it  was  taken. 

5.  A  usage  and  custom  of  an  insurance  company  not  to  demand  punctual 

payment  of  a  premium  note  at  the  day  is  a  mere  matter  of  voluntary 
indulgence,  and  not  a  permanent  waiver  of  the  clause  of  forfeiture,  or 
an  agreement  to  do  the  same  in  future. 

6.  But  even  if  the  above  grounds,  on  whicli  a  waiver  of  the  forfeiture  is 

claimed,  were  sound,  a  tender  of  the  premium  was  necessary  before 
availing  of  them. 

7.  The  payment  of  the  annual  premium  is  not  a  condition  precedent  to 

the. continuance  of  the  policy,  but  a  condition  subsequent,  which  may 
be  waived. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 
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/.  Hubley  Ashion  and  Thomas  N.  Macartney,  for  plaintiff  in 
error. 

F.  P.  Cuppy  and  Thomas  H.  Herndon,  for  defendant  in  error. 

Bkadley,  J. — This  was  an  action  at  law  on  a  policy  of  insur- 
ance for  five  thousand  dollars,  issued  by  the  defendant  in  error, 
on  the  life  of  John  Y.  Thompson,  for  the  benefit  of  his  wife, 
the  plaintiff  in  error.  The  policy  bore  date  January  24, 1870, 
and  was  to  continue  during  the  life  of  the  assured,  in  consid- 
eration of  an  annual  premium  of  $410.20,  payable  on  or  be- 
fore the  24th  day  of  January  in  every  year.  Thompson  died 
November  3,  1874.  The  complaint  was  in  the  usual  form, 
setting  forth  the  contract  contained  in  the  policy,  the  death  of 
the  assured,  and  the  performance  of  the  conditions  of  the  policy 
by  the  assured  and  the  plaintiff'.  The  company  pleaded  the 
general  issue  and  two  special  pleas,  which  set  up  in  substance 
the  same  defense.  The  second  plea,  which  is  all  that  is  neces- 
sary to  state  in  detail,  after  setting  forth  the  provisions  of  the 
policy  for  the  payment  of  the  annual  premium,  proceeds  as 
follows : 

"  Under  said  policy  an  annual  credit  or  loan  of  a  portion  of 
said  premium  was  provided  for,  and  said  policy  also  contained 
a  condition  or  proviso  that  the  omission  to  pay  the  said  annual 
premium  on  or  before  twelve  o'clock  noon  on  the  day  or  dalys 
above  designated  for  the  payment  thereof,  or  that  the  failure 
to  pay  at  maturitj'  any  note,  obligation,  or  indebtedness  (other 
than  the  annual  credit  or  loan)  for  premium  or  interest  due 
under  said  policy  or  contract,  shall  then  and  thereafter  cause 
said  policy  to  be  void  without  notice  to  any  party  or  parties 
interested  therein. 

"  The  defendant  further  says  that  the  said  annual  premium 
was  not  paid  on  or  before  the  24th  day  of  January,  A.  D.  1874, 
and  thereupon  the  defendant  did  give  time  for  the  payment  of 
said  premium  upon  the  condition  named  in  the  note  herein- 
after mentioned,  and  for  the  payment  of  said  premium  did 
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take  certain  promissory  notes  of  said  Thompson,  one  of  which 

was  as  follows  : 

"  1109.]  New  Yoek,  Jan'y  24,  1874. 

"  Nine  months  after  date,  without  grace,  I  promise  to  pay 
to  the  Knickerbocker  Life  Insurance  Company  one  hundred 
and  nine  dollars,  at  Mobile,  Alabama,  value  received,  in  pre- 
mium on  policy  No.  2,334,  which  policy  is  to  be  void  in  case 
this  note  is  not  paid  at  maturity,  according  to  contract  in  said 
policy. 

"  No.  2,334  was  an  error,  No.  2,331  being  intended." 

It  then  avers  that  the  note  was  not  paid  when  it  became 
due,  October  24,  1870,  and.that  by  reason  thereof  the  policy 
became  void  and  of  no  effect  before  the  death  of  the  assured. 

To  these  pleas  four  replications  were  filed,  numbered  2,  3, 
4,  and  o,  as  follows: 

"  2d.  That  the  said  policy  of  insurance  was  renewed  by  said 
said  defendant  on  the  24th  day  of  January,  1874,  and  con- 
tinued in  force  until  January  24,  1875 ;  that  the  payment  of 
said  note  at  maturity  was  not  a  condition  precedent,  as  alleged ; 
that  the  said  Thompson  had  the  money  in  hand,  was  ready 
and  willing  and  intended  to  pay  said  note,  but  that  before  the 
maturity  thereof  he  was  taken  violently  ill,  and  before  and  at 
the  time  the  same  fell  due  was  in  bed,  prostrated  by  a  fatal 
disease,  and  in  this  condition  remained  until  he  died,  on  the 
3d  day  of  November,  1874 ;  that  during  all  this  time  be  was 
mentally  and  physically  incapable  of  attending  to  his  business, 
or  knowing  of  and  performing  his  obligations,  and  was  non 
compos  mentis ;  that  the  existence  of  said  note  was  not  known 
to  the  plain  tift'.  ' 

"  3d.  That  it  was,  and  had  been  for  many  years  before^  and 
on  the  day  said  note  fell  due,  the  uniform  usage  and  custom 
of  said  defendant  in  such  cases  to  give  notice  of  the  day  of 
payment  to  its  policy-holders ;  such  is  and  was  the  uniform 
usage  and  custom  with  all  insurance  companies ;  and  the  said 
defendant  had  in  all  cases  adopted  an  acted  on  said  usage,  and 
in  all  its  dealings  with  said  Thompson  had  adhered  to  said 
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usage,  and  gave  notice  of  the  day  when  such  payments  fell 
due;  yet  said  defendant  in  this  case  failed  to  give  any  notice 
of  the  day  of  payment  of  said  note,  notwithstanding  they  knew 
said  Thompson  was  in  the  city  of  Mobile,  and  was  sick ;  and 
plaintiff  avers  that  said  Thompson  was  ready  and  willing  to 
pay ;  had  said  notice  been  served  as  in  previous  cases,  but  act- 
ing on  said  usage  and  was  deceived  by  want  of  said  notice ; 
and  that  this  plaintiff  had  no  notice  of  the  existence  of  said 
note,  or  when  the  same  fell  due;  wherefore  and  whereb}'  said 
note  was  not  paid. 

"4th.  That  on  the  24th  day  of  January,  1874,  said  policy 
was  renewed  and  entered  in  full  force  for  one  year,  to  wit, 
until  January  24,  1875 ;  that  said  note  was  for  the  balance  of 
the  premium  of  that  year,  which  defendant  agreed  should  be 
deferred  and  paid  as  set  out  on  said  note.;  that  by  said  agree- 
ment said  policy  was  not  to  become  void  on  the  non-payment 
of  the  note  alone  at  maturity,  as  alleged  in  said  plea,  but  was 
to  become  void  at  the  instance  and  election  of  said  defendant ; 
and  plaintiff  avers  that  said  defendant  did  not  elect  to  cancel 
said  policy,  or  take  any  steps  to  avoid  it,  or  give  any  notice  of 
such  intention  during  the  life  of  said  John  Y.  Thompson,  or 
since,  and  still  holds  said  note  against  said  estate  of  said 
Thompson ;  wherefore,  &c. 

"5th.  And  for  further  replication  to  the  first  and  second 
special  pleas  by  said  defendant  pleaded,  plaintiff"  says  that  it 
was  the  general  usage  and  custom  adopted  by  said  defendants, 
and  practiced  by  them  before  and  after  the  making  of  said 
note,  not  to  demand  punctual  payment  of  such  premium  notes 
on  the  days  they  fell  due,  but  to  give  days  of  grace  thereon, 
to  wit,  for  thirty  days  thereafter,  and  the  said  defendants  had 
repeatedly  so  done  with  said  Thompson  and  others,  and  they 
led  said  Thompson  to  believe  and  rely  on  such  leniency  in  this 
case,  and  thereby  said  Thompson  was  deceived,  and  said  note 
not  paid,  and  he  did  rely  on  them  for  such  notice." 

Demurrers  to  these  replications  were  sustained  by  the  court. 
The  case  was  then  tried  before  a  jury  upon  the  plea  of  the 
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general  issue,  and  the  same  questions  raised  on  the  rejection 
of  evidence  at  the  trial  which  were  presented  by  the  replica- 
tions. Exceptions  were  taken  in  due  form  and  preserved  on 
the  record. 

The  case  is  now  here  on  writ  of  error,  and  the  rulings  of  the 
court  on  the  demurrers  are  presented  for  review. 

It  appears  from  the  special  pleas  that  the  policy  contained 
the  usual  condition  that  it  should  become  void  if  the  annual 
premiums  should  not  be  paid  on  the  day, when  they  severally 
became  due,  or  if  any  notes  given  in  payment  of  premiums 
should  not  be  paid  at  maturity. 

The  replications  do  not  pretend  that  the  note  given  for  pre- 
mium which  became  due  on  the  24th  day  of  October,  1874, 
was  ever  paid,  or  that  payment  thereof  was  ever  tendered, 
either  during  the  life  of  Thompson  or  after  his  death  ;  but  it 
is  contended  that  such  payment  was  not  necessary  in  order  to 
avoid  the  forfeiture  claimed  by  the  defendant. 

First,  it  is  contended  that  the  mere  taking  of  notes  in  pay- 
ment of  the  premium  was,  in  itself,  a  waiver  of  the  condi- 
tional forfeiture,  and  for  this  reference  is  made  to  the  case  of 
Insurance  Company  v.  French,  30  Ohio  St.  Rep.,  243.  But 
in  that  case  no  provision  was  made  in  the  policy  for  a  forfeit- 
ure in  case  of  the  non-payment  of  a  note  given  for  the  pre- 
mium, and  an  unconditional  receipt  for  the  premium  had  been 
given  when  the  note  was  taken ;  and  this  fact  was  specially 
adverted  to  by  the  court.  We  think  that  the  decision  in  that 
case  was  entire)}'  correct.  But  in  this  case  the  policy  does 
contain  an  express  condition  to  be  void  if  any  note  given  in 
payment  of  premium  should  not  be  paid  at  maturity.  AVe  are 
of  opinion,  therefore,  that  whilst  the  primary  condition  of  for- 
feiture for  non-payment  of  the  annual  premium  was  waived 
by  the  acceptance  of  the  note,  yet  that  the  secondary  condition 
thereupon  came  into  operation,  by  which  the  policy  was  to  be 
void  if  the  notes  were  not  paid  at  maturity. 

Besides  this  general  answer,  the  plaintiff  set  up,  in  her  rep- 
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lications,  various  excuses  for  not  paying  the  note  in  question, 
which  are  relied  on  for  avoiding  the  forfeiture  of  the  policy. 

In  the  second  replication  the  excuse  set  up  is  that  before 
the  note  fell  due  Thompson  became  sick,  and  mentally  and 
physically  incapable  of  attending  to  business  until  his  death,  on 
the  3d  day  of  November,  1874,  and  that  the  plaintifl:'  was 
ignorant  of  the  outstanding  note.  We  have  lately  held,  in  the 
case  of  Klein  v.  New  York  Life  Insurance  Company,  decided 
at  the  present  term,  that  sickness  or  incapacity  is  no  ground 
for  avoiding  the  forfeiture  of  a  life  policy,  or  for  granting  relief 
in  equity  against  forfeiture.  The  rule  may  in  many  cases  be 
a  hard  one,  but  it  strictly  follows  from  the  position  that  the 
time  of  payment  of  pi'emiura  is  material  in  this  contract,  as 
was  decided  in  the  case  of  New  York  Life  Insurance  Com- 
pany V.  Statham,  93  U.  S.,  24.  Prompt  payment  and  regular 
interest  constitute  the  life  and  soul  of  the  life  insurance  busi- 
ness ;  and  the  sentiment  long  prevailed  that  it  could  not  be 
carried  on  without  the  ability  to  impose  stringent  conditions 
for  delinquency.  More  liberal  views  have  obtained  on  this 
subject  in  recent  years,  and  a  wiser  policy  now  often  provides 
express  modes  of  avoiding  the  odious  result  of  forfeiture.  The 
law,  however,  has  not  been  changed,  and  if  a  forfeiture  is  pro- 
vided for  in  case  of  non-payment  at  the  day,  the  courts  cannot 
grant  relief  against  it.  The  insurer  may  waive  it,  or  may  by 
his  conduct  lose  his  right  to  enforce  it ;  but  that  is  all. 

The  third  replication  sets  up  a  usage,  on  the  part  of  the  in- 
surance company,  of  giving  notice  of  the  day  of  payment,  and 
the  reliance  of  the  assured  upon  having  such  notice.  This  is 
no  excuse  for  non-payment.  The  assured  knew,  or  was  bound 
to  know,  when  his  premiums  became.  The  case  of  Insurance 
Company  v.  Eggleston,  96  U.  S.,  572,  is  cited  in  support  of 
this  replication.  But  in  that  case  the  customary  notice  relied 
on  was  a  notice  designating  the  agent  to  whom  payment  was 
to  be  made,  without  which  the  assured  could  not  make  it, 
though  he  had  the  money  ready.  As  soon  as  he  ascertained 
the  proper  agent  he  tendered  payment  in  due  form.  It  is  ob- 
22  v3 
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vious  that  the  present  case  is  very  different  from  that.  The 
reason  why  the  insurance  company  gives  notice  to  its  members 
of  the  time  of  payment  of  premiums  is  to  aid  their  memory 
and  to  stimulate  them  to  prompt  payment.  The  company  is 
under  no  obligation  to  give  such  notice,  and  assumes  no  respon- 
sibility by  giving  it.  The  duty  of  the  assured  to  pay  at  the 
day  is  the  same,  whether  notice  be  given  or  not.  Banks  often 
give  notice  to  their  customers  of  the  approaching  maturity  of 
their  promissory  notes  or  bills  of  exchange ;  but  they  are  not 
obliged  to  give  such  notice,  and  their  neglect  to  do  it  would 
furnish  no  excuse  for  non-payment  at  the  day. 

The  fourth  replication  sets  up  a  parol  agreement  of  defend- 
ant, made  on  receiving  the  promissory  note,  that  the  policy 
should  not  become  void  on  the  non-payment  of  the  note  alone 
at  maturity,  but  was  to  become  void  at  the  instance  and  elec- 
tion of  the  defendant,  which  election  had  never  been  made. 
As  this  supposed  agreement  is  in  direct  contradiction  to  the 
express  terms  of  the  policy  and  the  note  itself,  it  cannot  affect 
them,  but  is  itself  void.  We  did  hold  in  Eggleston's  case, 
it  is  true,  that  any  agreement,  declaration,  or  course  of  action 
on  the  part  of  an  insurance  company  which  leads  a  party  in- 
sured honestly  to  believe  that  by  conforming  thereto  a  for- 
feiture of  his  policy  will  not  be  incurred,  followed  hy  due  con- 
formity on  his  part,  will  estop  the  company  from  insisting  upon 
the  forfeiture.  An  insurance  company  may  waive  a  forfeiture, 
or  may  agree  not  to  enforce  a  forfeiture;  but  a  parol  agree- 
ment, made  at  the  time  of  issuing  a  policy,  contradicting  the 
terms  of  the  policy  itself,  like  any  other  parol  agreement  in- 
consistent with  a  written  instrument  made  contemporary  there- 
with, is  void,  and  cannot  be  set  up  to  contradict  the  writing. 
So  in  this  case  a  parol  agreement  supposed  to  be  made  at  the 
time  of  giving  and  accepting  the  premium  note  cannot  be  set 
up  to  contradict  the  express  terms  of  the  note  itself,  and  of  the 
policy  under  which  it  was  taken. 

The  last  replication  sets  up  and  declares  that  it  was  the 
■usage  and  custom  of  the  defendants,  practiced  by  them  before 
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and  after  the  making  of  said  note,  not  to  demand  punctual 
payment  thereof  at  the  day,  but  to  give  days  of  grace,  to  wit, 
for  thirty  days  thereafter,  and  they  had  repeatedly  so  done 
with  Thompson  and  others,  which  led  Thompson  to  rely  on 
such  leniency  in  this  case.  This  was  a  mere  matter  of  volun- 
tary indulgence  on  the  part  of  the  company,  or,  as  the  plaintiff 
herself  calls  it,  an  act  of  "leniency."  It  cannot  be  justly  con- 
strued as  a  permanent  waiver  of  the  clause  of  forfeiture,  or  as 
implying  any  agreement  to  waive  it,  or  to  continue  the  same 
indulgence  for  the  time  to  come.  As  long  as  the  assured  con- 
tinued in  good  health  it  is  not  surprising,  and  should  not  be 
drawn  to  the  company's  prejudice,  that  they  were  willing  to 
accept  the  premium  after  maturity  and  waive  the  forfeiture 
which  they  might  have  insisted  upon.  This  was  for  the  mu- 
tual benetit  of  themselves  and  the  assured  at  the  time,  and  in 
each  instance  in  which  it  happened  it  had  respect  only  to  that 
particular  instance,  without  involving  any  waiver  of  the  terms 
of  the  contract  in  reference  to  their  future  conduct.  The 
assured  had  no  right,  without  some  agreement  to  that  effect, 
to  rest  on  such  voluntary  indulgence  shown  on  one  occasion, 
or  on  a  number  of  occasions,  as  a  ground  for  claiming  it  on 
all  occasions.  ■  If  it  were  otherwise,  an  insurance  company 
could  never  waive  a  forfeiture  on  occasion  of  a  particular  lapse 
without  endangering  its  right  to  enforce  it  on  occasion  of  a 
subsequent  lapse.  Such  a  consequence  would  be  injurious  to 
them  and  injurious  to  the  public. 

But  a  fatal  objection  to  the  entire  case  set  up  by  the  plaintiff" 
is  that  payment  of  the  premium  note  in  question  has  never 
been  made  or  tendered  at  any  time.  There  might  possibly  be 
more  plausibility  in  the  plea  of  former  indulgence  and  days 
of  grace  allowed  if  payment  had  been  tendered  within  the 
limited  period  of  such  indulgence.  But  this  has  never  been 
done.  The  plaintiff  has  therefore  failed  to  make  a  case  for 
obviating  and  superseding  the  forfeiture  of  the  policy,  even  if 
the  circumstances  relied  on  had  been  suiRciently  favorable  to 
lay  the  ground  for  it.    A  valid  excuse  for  not  paying  promptly 


340  Gautier  v.  Arthur.  [Oct.  Term, 

Syllabus. 

on  the  particular  day  is  a  different  thing  from  an  excuse  for 
not  paying  at  all. 

Courts  do  not  favor  forfeitures,  but  they  cannot  avoid  en- 
forcing them  when  the  party  by  whose  default  they  are  in- 
curred cannot  show  some  good  and  stable  ground  in  the 
conduct  of  the  other  party  on  which  to  base  a  reasonable 
excuse  for  the  default.  We  think  that  no  such  ground  has 
been  shown  in  the  present  case,  and  that  it  does  not  come  up 
to  the  line  of  any  of  the  previous  cases  referred  to  in  which 
the  excuse  has  been  allowed.  We  do  not  accept  the  position 
that  the  payment  of  the  annual  premium  is  a  condition  prece- 
dent to  the  continuance  of  the  policy.  That  is  untrue.  It  is 
a  condition  subsequent  only,  the  non-performance  of  which 
may  incur  a  forfeiture  of  the  policy,  or  may  not,  according  to 
the  circumstances.  It  is  always  open  for  the  insured  to  show 
a  waiver  of  the  condition,  or  a  course  of  conduct  on  the  part 
of  the  insurer  which  gave  him  just  and  reasonable  ground  to 
infer  that  a  forfeiture  would  not  be  exacted.  But  it  must  be 
a  just  and  reasonable  ground — one  on  which  the  assured  has 
the  right  to  rely. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


JosiAH  H.  Gautier  and  Charles  E.  Gregory,  as  J.  H. 
Gautier  &  Co.,  v.  Chester  A.  Arthur,  collector  of  the 
PORT  OF  New  York. 

December  19, 1881. 

1.  The  act  of  Congress  of  June  6,  1S72,  "to  reduce  duties  on  Imports," 

placing  certain  articles  on  the  fi'ee  list,  repeals,  so  far  as  those  ar- 
ticles are  concerned,  that  part  of  the  act  of  Jnne  30,  1864,  wliich 
imposed  a  discriminating  duty  oii  articles  imported  in  foreign  ships. 

2.  Inasmuch  as  the  articles  in  the  case  at  bar  were  imported  directly  fi'om 

Ceylon,  which  is  east  of  the  Cape  of  Good  Hope,  the  eigiiteenth  sec- 
tion of  the  act  of  1864  does  not  apply. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 
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Abram  Wakeman,  for  plaintiffs  in  error. 

S.  F.  Phillips,  Solicitor-  General,  for  defendant  in  error. 

Field,  J. — This  is  an  action  to  recover  duties  paid  on  goods, 
consisting  of  over  eight  hundred  barrels  of  plum.bago,  imported 
into  the  United  States  by  a  French  vessel  in  July,  1873,  from 
Columbo,  in  the  Island  of  Ceylon. 

The  plain  tifis,  who  are  the  importers,  claim  that  the  goods 
were  exempt  from  duty  under  the  fifth  section  of  the  act  of 
June  6,  1872,  (17  Stats.,  233,)  "to  reduce  duties  on  imports," 
which  places  plumbago  on  the  free  list  and  exempts  its  impor- 
tation from  duty  after  the  1st  of  August  of  that  year.  The 
collector  held  that  the  goods  were  liable  to  duty  under  the 
seventeenth  section  of  the  act  of  June  30, 1864,  and  the  amount 
exacted  was  accordingly  paid  under  protest.  (13  Stats.,  215.) 
That  section  provides,  with  certain  exceptions  not  material  in 
this  case,  that  a  discriminating  duty  of  ten  per  centum  ad 
valorem,  "in  addition  to  duties  imposed  by  law,"  shall  be 
levied  upon  all  goods  subsequently  imported  in  ships  or  ves- 
sels not  of  the  United  States. 

The  contention  of  the  government  is  that  this  seventeenth 
section  imposes  a  duty  upon  all  goods  imported  by  foreign 
vessels — upon  such  as  were  previously  free  as  well  as  those 
already  subjected  to  duty ;  and  that  the  fifth  section  of  the  act 
of  1872  was  not  designed  to  affect  the  discrimination  pre- 
scribed, and  must  be,  therefore,  limited  in  its  application  to 
goods  imported  in  vessels  of  our  own  country. 

The  policy  of  discriminating  against  the  importation  by  for- 
eign vessels  at  all  would  seem  to  require  that  uo  distinction 
should  be  made  between  the  two  classes  of  goods.  The  en- 
couragement of  importation  by  vessels  of  our  country  would 
be  greater  by  extending  the  discrimination  to  all  goods  than 
by  limiting  it  to  those  upon  which  a  duty  was  previously  im- 
posed. A  construction  of  the  section  in  harmony  with  this 
view  is  not  an  unreasonable  one.    In  our  judgment  it  best 
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carries  out  the  purposes  of  the  act  in  imposing  a  discrimina- 
tion, and  it  conforms  to  the  construction  given  by  this  court  to 
the  succeeding  section  of  the  same  act  in  Hadden  v.  The  Col- 
lector, reported  in  the  5th  of  Wallace. 

But  assuming  this  construction  to  be  correct,  the  second 
part  of  the  contention  of  the  government  does  not  necessarily 
follow.  If  the  fifth  section  of  the  act  of  1872  stood  alone,  it 
might,  with  much  reason,  be  claimed  that  it  was  not  intended 
to  affect  the  discrimination  prescribed  by  the  act  of  1864.  But 
it  does  not  stand  alone.  The  general  repealing  clause  of  the 
statute  declares  that  all  acts  and  parts  of  acts  inconsistent  with 
its  provisions  are  repealed;  and  it  excepts  from  its  operation 
provisions  of  certain  other  acts,  among  which  the  discriminat- 
ing section  of  the  act  of  1864  is  not  mentioned.  Both  from 
the  general  language  of  the  repealing  clause  and  the  enumera- 
tion of  the  provisions  of  acts  excepted  from  it,  we  are  forced  to 
conclude  that  it  was  the  intention  of  Congress  to  put  an  end, 
so  far  as  the  free  list  in  the  fifth'  section  of  the  act  of  1872  is 
concerned,  to  the  operation  of  the  discriminating  act  of  1864. 
This  conclusion  necessarily  disposes  of  the  case  and  requires  a 
judgment  of  reversal. 

The  Circuit  Court  founded  its  decision  upon  the  eighteenth 
section  of  the  act  of  1864,  which  provided  that  after  it  took 
effect  there  should  be  levied  on  all  goods  "of  the  growth  or 
produce  of  countries  east  of  the  Cape  of  Good  Hope,"  (except 
raw  cotton,)  when  imported  from  places  west  of  the  Cape,  a 
duty  of  ten  per  centum  ad  valorem  in  addition  to  the  duties 
imposed  on  such  articles  when  imported  directly  from  the 
place  or  places  of  their  growth  or  production.  But  it  is  evi- 
dent that  the  section  has  no  application  to  the  case  at  bar,  for 
the  goods  upon  which  the  duties  were  levied  were  imported 
directly  from  Ceylon,  which,  as  we  know,  is  east  of  the  Cape 
of  Good  Hope,  and  not  a  place  this  side  of  it.  And  in  found- 
ing its  decision  on  that  section  the  Circuit  Court  also  seems  to 
have  assumed  that  the  plumbago  was  of  the  produce  of  the 
island ;  but  of  that  fact  there  was  no  proof  in  the  case.   Unless 
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it  was  so  proved,  even  upon  the  hypothesis  of  the  court,  there 
was  no  reasonable  pretense  for  exacting  the  duty.  Taking  the 
assumed  fact  as  if  found  in  the  case,  and  the  section  referred 
to  does  not,  as  stated,  apply ;  nor  do  the  sections  of  the  act  of 
1865  and  1872,  which  re-enact  its  provisions  with  the  excep- 
tions enlarged. 

As  the  facts  in  this  case  are  agreed  to  by  counsel,  it  will  not 
be  necessary  to  order  a  new  trial ;  but  the  judgment  will  be 
reversed  and  the  court  below  directed  to  enter  a  judgment  for 
the  plaintiffs  for  the  amount  of  duties  paid,  with  legal  interest 
and  costs ;  and  is  so  ordered. 

Keversed. 


William  H.  Wood  v.  The  Burlington  and  Missouri  Eiver 
Kailroad  Company  in  Nebraska. 

December  19, 1881. 

A  grant  of  lands  to  a  railroad,  by  an  act  of  Congress,  of  alternate  sec- 
tions, without  prescribing  any  lateral  limit,  construed  to  mean  that 
the  grantee  conld  go  off  the  Ihie  of  the  road  only  in  case,  at  the  time 
when  its  rights  vested,  there  was  not  sufficient  land  on  its  line  unap- 
propriated to  satisfy  the  grant. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

John  I.  Redick,  W.  J.  Cornell,  and  E.  E.  Broion,  for  appellant. 
No  brief  filed  for  appellee.     • 

Field,  J.— The  grant  to  the  Burlington  and  Missouri  River 
Eailroad  Company  by  the  act  of  Congress  of  July,  1862,  was 
of  ten  sections  of  land  for  every  mile  on  each  side  of  the  line 
of  its  road  when  located,  such  sections  to  be  designated  by  odd 
numbers,  and  the  land  to  be  only  taken  which,  at  the  time  the 
line  was  definitely  fixed,  had  not  been  sold,  reserved,  or  other- 
wise disposed  of  by  the  United  States,  and  to  which  a  pre- 
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emption  or  homestead  claim  had  not  attached.  The  grant 
was  one  of  quantity,  without  any  designation,  in  express  terms, 
of  any  lateral  limit  on  either  side  of  the  road  within  which 
the  land  was  to  be  selected.  In  this  respect  it  differed  from 
nearly  all  other  grants  of  land  made  by  Congress  in  aid  of  the 
construction  of  railroads.  Other  grants  usually  proscribed  a 
lateral  limit.  The  omission  in  that  case  was  not  accidental. 
Nearly  all  the  land  within  the  distance  usually  prescribed  as  a 
limit  had  already  been  disposed  of  to  another  railroad  com- 
pany, or,  from  the  general  settlement  of  the  country,  was  likely 
to  be  appropriated  before  the  line  of  the  road  could  be  defi- 
nitely located.  In  order,  therefore,  that  its  proposed  aid  might 
not  be  defeated,  Conorress  allowed  the  land  arranted  to  be  taken 
on  the  line  of  the  road  wherever  it  could  be  found,  without 
regard  to  the  distance  from  its  line  to  which  the  grantee  might 
be  compelled  to  go  to  satisfy  its  grant,  by  reason  of  previous 
appropriations. 

Although  there  was  no  express  limitation  of  the  distance 
from  the  road  in  which  the  land  was  to  be  selected,  it  was  nec- 
essarily implied  that  the  selection  should  be  made  of  alter- 
nate sections  nearest  the  road,  of  which  the  laud  had  not  been 
previously  sold,  reserved,  or  otherwise  disposed  of.  The  com- 
pany was  not  at  liberty  to  pass  beyond  land  open  to  its  appro- 
priation and  take  lands  farther  removed  from  its  road.  In  all 
grants  which  are  to  be  satisfied  out  of  sections  along  a  line  of 
a  road  it  is  necessarily  implied,  in  the  absence  of  specific  des- 
ignation otherwise,  that  the  land  is  to  be  taken  from  the  near- 
est undisposed  sections  of  -the  character  mentioned.  Such 
grants  give  no  license  to  the  grantees  to  roam  over  the  whole 
public  domain  lying  on  either  side  of  the  road  in  search  of 
land  desired.  The  grants  must  be  satisfied  out  of  the  first  land 
found  which  meets  the  conditions  named. 

The  line  of  the  defendant's  road  was  definitely  located  in 
June,  1865,  and  the  land  covered  by  the  alternate  odd  sections 
within  a  limit  of  twenty  miles  was  withdrawn  from  sale  in 
July  following.     The  land  embraced  by  them,  so  far  as  it  had 
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not  been  previously  aold,  reserved,  or  otherwise  disposed  of, 
or  not  covered  by  a  homestead  or  pre-emption  claim,  was  thus 
appropriated  to  the  satisfaction  of  the  grant.  It  could  not  be 
subsequently  devoted  to  other  purposes,  or  subject  to  the  claim 
of  private  parties.  It  was  immediately  taken  by  the  grant. 
Within  the  twentj;-mile  limit  the  land  would  have  been  sutfi- 
cient  to  satisfy  the  grant  in  full,  if  no  portion  of  the  odd  sec- 
tions had  been  previously  disposed  of,  or  subjected  to  other 
claims;  and  the  grantee  could  only  go  bej'ond  that  limit  when 
it  was  found  that  there  was  a  deficiency  remaining  after  all 
within  it  had  been  appropi'iated. 

The  grant  was  one  in  presenti,  and  when  the  sections  grant- 
ed were  ascertained  the  title  to  the  land  took  effect  by  relation 
as  of  its  date,  except  as  to  the  reservations  named.  The  land 
to  which  the  complainant  asserts  a  homestead  claim  is  em- 
braced in  one  of  the  sections  within  the  twenty-mile  limit;  his 
claim,  therefore,  necessarily  falls  before  the  superior  right  of 
the  company.  Its  estate  had  become  vested  when  he  took  the 
initiatory  steps  to  secure  a  homestead  right. 

The  contention  of  the  complainant,  so  far  as  we  can  under- 
stand his  position,  is  this :  that  as  there  was  no  lateral  limit 
expressed  in  the  act  of  Congress  within  which  the  land  grant- 
ed was  to  be  selected,  therefore  it  might  be  selected  at  any 
distance  from  the  road,  and  that  no  appropriation  could  be 
considered  as  made,  or  any  estate  deemed  to  be  vested,  until 
the  sections  were  actually  selected,  that  is,  until  the  patent  of 
the  United  States  was  issued.  This  notion  arises  from  a  mis- 
conception of  the  language  of  our  decision  in.  the  case  of  the 
United  States  against  the  same  company,  reported  in  8th  Otto. 
It  there  appeared  that  within  the  twenty-mile  limit  there  was 
not  sufBcient  unappropriated  land  to  meet  the  grant,  and  ac- 
cordingly the  company  made  application  to  the  Land  Depart- 
ment for  land  outside  of  that  limit  for  the  balance,  and  pat- 
ents for  such  balance  were  issued  to  it.  A  suit  was  afterwards 
brought  by  the  United  States  to  cancel  those  patents.  We 
there  held,  as  in  this  case,  that  the  grant  was  one  of  quantity, 
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and  we  observed  that  the  laud  was  subject  only  to  these  limit- 
ations: iirst,  that  the  laud  must  be  embraced  by  the  odd  sec- 
tion ;  second,  that  it  must  be  taken  in  equal  quantities  on  each 
side  of  the  road ;  third,  that  it  must  be  on  the  line  of  the  road ; 
and  fourth,  that  it  must  not  have  been  sold,  reserved,  or  oth- 
erwise disposed  of  by  the  United  States,  and  a  pre-emption  or 
homestead  claim  must  not  have  attached  to  it  at  the  time  the 
line  was  located.  And  we  said  that  the  terms  of  the  grant 
did  not  require  the  land  to  be  contiguous  to  the  road;  and  if 
not  contiguous,  it  was  not  easy  to  say  at  what  distance  the  land 
to  be  selected  would  cease  to  be  along  the  line.  This  lan- 
guage was  used  with  reference  to  the  objection  in  the  case  that 
land  could  not  be  taken  beyond  the  twenty-mile  limit,  where 
all  within  that  limit  had  been  previously  exhausted.  We  did 
not  intend  to  intimate  that  the  land  granted  could  be  taken  at 
any  distance  without  I'egard  to  previous  appropriations,  but 
only  that  land  could  be  thuS  taken  where,  from  previous  ap- 
propriations, as  in  that  case,  the  grant  could  not  otherwise  be 
satisfied. 
Decree  affirmed.  Affirmed. 


Ex  PARTE  William  W.  Woollen  and  Willis  S.  Webb.' 

December  19, 1881. 

Rule  26  of  the  orders  in  bankruptcy  of  this  court,  requiring  appeals 
by  a  creditor  from  a  decision  of  tlie  District  Court  i-ejecting  his  claim 
to  be  filed  fn  the  Circuit  Court  witliiii  ten  days  after  being  taken,  is 
not  in  conflict  witli  section  8  of  the  original  bankrupt  law,  or  if  it  is, 
is  viilidated  by  section  4990  of  tlie  Revised  Statutes  of  the  United 
States. 

Hence  an  appeal  taken  from  a  decision  of  the  District  Court  during  a 
term  of  tlie  Circuit  Court  which  lasted  for  several  months  afterwards, 
should  have  been  entered  in  the  Circuit  Court  during  that  term, 
within  ten  days  after  being  taken  ;  and  it  was  too  late  to  wait  till  the 
commencement  of  the  .succeeding  term. 

Petition  for  a  writ  of  mandamus. 
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McDonald  ^  Butler,  for  petitioners. 
Shellabarger  ^  Wilson,  for  respondent. 

Waite,  C.  J. — ^The  petition  in  this  case  shows  that  a  claim 
against  a  bankrupt  estate  was  rejected  by  the  District  Court 
for  the  District  of  Indiana  on  the  19th  of  December,  1879, 
and  that  on  the  same  day  the  creditor  took  an  appeal  to  the 
Circuit  Court  under  section  4980  of  the  Revised  Statutes. 
When  the  appeal  was  taken,  a  term  of  the  Circuit  Court, 
which  bei2;an  on  the  first  Tuesday  in  November  before,  was  in 
session,  and  it  continued  without  a  final  adjournment  until  late 
in  April,  1880.  The  next  term  did  not  begin  until  the  first 
Tuesday  in  May.  On  the  28th  of  March  the  assignee  moved 
the  Circuit  Court  to  dismiss  the  appeal  because  it  had  not 
been  entered  in  that  court.  This  motion  was  resisted  by  the 
creditor  on  the  ground  that  he  had  until  the  next  term  to  enter 
the  case.  The  court,  after  hearing,  granted  the  motion,  and 
we  are  now  asked  to  require  by  mandamus  a  reinstatement  of 
the  appeal. 

Many  objections  are  made  to  this  application;  but  as  it  is 
conceded  that  if  the  question  which  lies  at  the  foundation  of 
the  whole  proceeding  is  decided  adversely  to  the  petitioners  the 
writ  must  be  denied,  we  pass  everything  else  by  and  proceed 
at  once  to  the  consideration  of  that  question,  which  is,  whether, 
under  the  law,  the  creditor  had  until  the  May  Term,  1880,  to 
enter  his  appeal  in  the  Circuit  Court. 

The  original  bankrupt  law  required  the  appeal  to  "  be  en- 
tered at  the  term  of  the  Circuit  Court  whieh,  shall  be  first  held 
within  and  for  the  district  next  after  the  expiration, of  ten  days 
from  the  time  of  claiming  the  same."  (14  Stat.,  520,  ch..li76,. 
sec.  8.)  The  same  act  also  provided  (sec.  10,  p.  521)  that  the- 
justices  of  this  court  should  frame  "  general  orders,"  among 
other  things,  "for  regulating  the  practice  and  procedure  upon 
appeals."  Under  this  authority  the  justices  could  not  by  their 
orders  alter  or  amend  the  law,  but  they  could  prescribe  rules 
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and  regulations  to  aid  in  carrying  into  effect  what  bad  been 
enacted.  Anything  not  inconsistent  with  the  law  as  it  stood 
might  be  ordered  for  the  dispatch  of  business.  It  was  not  in 
so  many  words  provided  that  appeals  might  be  entered  in  the 
Circuit  Court  at  the  first  term  which  began  its  session  after  the 
expiration  of  ten  days  from  the  time  they  were  claimed,  and 
so  the  justices  in  framing  their  orders  at  the  December  Term, 
1866,  (May  16,  1867,)  provided  (No.  26)  that  appeals  by  a 
creditor  from  a  decision  of  the  District  Court  rejecting  his 
claim  should  be  filed  in  the  clerk's  office  of  the  Circuit  Court 
within  ten  days  after  they  were  taken.  As  this  was  evidently 
done  to  promote  the  speedy  settlement  of  bankrupt  estates, 
which  we  have  often  said  was  the  obvious  policy  of  the  law, 
(Bailey  v.  Glover,  21  Wall.,  346;  Wiswall  v.  Campbell,  93  U. 
S.,  350,)  there  would,  in  our  opinion,  be  no  difficulty  in  sus- 
taining the  regulation  if  the  matter  stood  as  it  was  originally. 
The  law  and  the  regulation  are  perfectly  consistent  with  each 
other.  In  effect  it  was  judicially  determined  that  the  law  re- 
quired (sec.  8)  appeals  to  be  filed  during  the  first  term  which 
happened  to  be  in  session  after  the  expiration  of  the  ten  days, 
and  the  regulation  simply  fixed  the  time  in  that  tefm  when 
,the  tihng  must  be  done.  Undoubtedly  the  provisions  of  the 
.regulation  were  directory  rather  than  mandatory.  If  the 
entry  of  the  cause  was  not  made  in  the  Circuit  Court  within 
.the. prescribed  time,  it  would  be  within  the  power  of  that  court, 
■in  the, exercise  of  its  discretion,  to  allow  it  to  be  done  after- 
wards ;  but  after  the  time  had  gone  by  the  assignee  could 
appear  and  ask  to  have  the  appeal  dismissed. 

But  whatever  may  have  been  the  condition  of  the  law  in 
this  particuiar  originally,  there  can  be  no  doubt  what  it  has 
been  since  the  Kevised  Statutes,  section  4990  of  which  is  as 
follows : 

"  The  general  ^orders  in  bankruptcy  heretofore  adopted  by 
.the  justices,  of  the  .Supreme  Court,  as  now  existing,  may  be 
followed,  in  proceedings  under  this  title ;  and  the  justices  may, 
from  tinae, to, time,. subject  to  the  provisions  of  this  title,  re- 
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scind  or  vary  any  of  those  general  orders,  and  may  frame, 
rescind,  or  vary  other  general  orders  for  the  following  pur- 
poses :  *  *  *  Fourth.  For  regulating  the  practice  and 
procedure  upon  appeals." 

Order  number  26  was  then  in  force,  and  there  was  in  this 
section  a  distinct  legislative  recognition  of  its  validity.  In 
section  4982  the  word  "  iirst,"  where  it  occurs  in  that  part  of 
section  8  of  the  original  act  quoted  above,  was  omitted,  so 
that  the  provision  in  the  Revised  Statutes  is  that  "such  a|)peals 
shall  be  entered  at  the  terni  of  the  Circuit  Court  which  shall 
be  held  within  the  district  next  after  the  expiration  of  ten  days 
from  the  time  of  claiming  the  same."  B}'  this  change  the 
original  meaning  was  not  materially  altered,  but  if  it  had  been 
the  result  would  be  the  same,  so  far  as  the  question  now  under 
consideration  is  concerned,  because  in  so  many  words  it  was 
provided  (sec.  4990)  that  the  old  orders  as  they  stood  should 
be  applicable  to  the  revision.  In  amending  the  general  orders 
at  the  October  Term,,  1874,  the  justices  continued  number  26 
in  the  same  form  it  was  originally  adopted. 

Such  being  the  condition  of  the  law  when  the  proceedings 
now  complained  of  were  had  in  the  Circuit  Court,  we  think  it 
was  clearly  in  the  power  of  that  court  to  dismiss  the  appeal 
because  it  had  not  been  entered  in  time. 

The  petition  for  a  mandamus  is  denied.  Denied. 


G.  Db   Eosset   Lamar,  executor"  oe   Garaway  B.  Lamar, 

DECEASED,   V.    MaRY   J.  C.  MiCOU,  ADMINISTRATRIX    OF  AnN 

C.  Sims,  deceased. 

December  19,  1881. 

Where  the  decree  agauist  the  defendant  is  for  less  than  S.j.OOO,  and  she 
appeals,  the  fact  that  the  decree  should  have  been  for  more  than 
$5,000  cannot  be  urged  by  the  defendant  in  order  to  give  thisconrt 
jurisdiction. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 
On  motion  to  dismiss. 

Edward  N.  Dickerson  and  Charles  C.  Beaman,  Jr.,  for  appel- 
lant. 

S.  P.  Nash,  for  appellee. 

Waite,  C.  J. — This  is  an  appeal  by  the  defendant  below 
from  a  decree  against  him  for  less  than  $5,000.  There  is  no 
claim  of  set-off  or  counter-claim,  except  to  reduce  the  amount 
of  the  recovery.  In  no  event  can  the  appellant  get  any  money 
decree  in  his  favor.  All  he  seeks  to  do  is  to  defend  the  claim 
of  the  appellee.  Consequently  the  amount  in  controversy,  so 
far  as  this  appeal  is  concerned,  is  fixed  by  the  decree.  (Thomp- 
son V.  Butler,  95  TJ.  S.,  694 ;  Sampson  v.  Welsh,  24  How., 
207.)  In  effect  the  appellant  insists  that  under  the  rule  of 
liability  established  against  him  in  the  court  below  the  decree 
should  have  been  more  than  $5,000,  and  that  for  this  reason 
he  is  entitled  to  an  appeal,  so  that  he  may  show  he  is  not  lia- 
ble at  all.     This,  we  think  it  clear,  is  not  the  law. 

The  case  is  not  changed  by  the  fact  that  if,  under  an  appeal 
which  is  pending  in  another  suit,  it  shall  be  found  the  appel- 
lant was  credited  in  this  suit  with  an  amount  which  properly 
belonged  to  that,  the  decree  in  that  suit  will  be  reduced,  while 
the  one  in  this  cannot  be  correspondingly  increased.  The  ap- 
pellee is  satisfied  with  what  she  has  got  by  this  decree,  and 
has  not  appealed.  The  appellant  cannot  complain  if  it  turns 
out  in  the  end  that  she  might  have  recovered  more  but  for  a 
mistake  which  was  made  in  his  favor. 

The  motion  to  dismiss  is  granted.    '  Dismissed. 
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Frances  H.  Barton  v.  John  8.  Barbour,  receiver  of  tub 
Washington  City,  Virginia  Midland  and  Great  South- 
ern Railroad  Company. 

November  14,  1881. 

1.  The  general  rule  that  a  receiver  cannot  be  sued  without  leave  of  the 

conrt  by  which  he  was  appointed,  applies  to  suits  brought  against 
him  to  recover  a  money  demand,  or  damages,  as  well  as  to  those  tlie 
object  of  which  is  to  take  from  his  possession  property  which  he  is 
holding  by  order  of  the  coui't. 

2.  The  fact  that  a  receiver  is  in  possession  of  a  railroad,  and  is  by  the 

order  of  court  engaged  in  the  business  of  a  common  carrier  thereon, 
does  not  take  his  case  out  of  the  rule  that  he  is  only  answerable  to 
the  court  by  which  he  was  appointed,  and  cannot  be  sued  without  its 
leave. 

3.  I^o  suit  can  be  maintained  against  the  receiver  of  a  railroad,  who  is  by 

order  of  court  conducting  the  business  of  a  common  carrier  thereon, 
for  injury  to  persons  or  property  caused  by  his  negligence,  or  that  of 
his  servants,  without  leave  of  the  court  by  which  ho  was  appointed. 

4.  The  trial  by  a  court  of  equity,  according  to  its  own  course  and  practice, 

of  issues  of  fact  growing  ont  of  the  administration  of  trust  property 
in  its  possession,  does  not  impair  the  constitutional  right  of  trial 
by  jury. 

5.  If  the  adjustment  of  a  demand  against  the  receiver  involves  any  dis- 

pute in  regard  to  the  facts  on  which  his  liability  depends,  or  in  regard 
to  the  amount  of  the  damages  sustained,  a  court  of  equity,  in  a  proper 
case,  in  the  exercise  of  its  legal  discretioni  either  of  its  own  motion 
or  on  the  demand  of  the  party  injured,  may  allow  him  to  sue  the  re- 
ceiver in  a  court  of  law,  or  direct  the  trial  of  a  feigned  issue  to  settle 
the  contested  facts.     . 

6.  A  court  of  equity  may,  in  its  discretion,  iu  view  both  of  the  public  and 

private  interests  involved,  authorize  its  receiver  of  the  road  and  otlier 
property  of  a  railroad  company  to  keep  tlie  same  in  repair,  and  to 
manage  and  use  it  in  the  ordinary  way,  until  it  can  be  sold  to  tlie 
best  advantage  of  all  interested  therein. 

7.  When  the  court  of  one  State  has  a  railroad  or  other  pi'operty  iu  its  pes-- 

session  for  administration  as  trust  asspts,.and  has  appointed  a  receiver, 
to  aid  in  the  performance  of  its. duty,. by  carrying  on  the  business  to. 
which  the  property  is  adapted,,  until  such  time  as  it  can  be  sold  with 
due  regard  to  the  rights  of  all.  persons  interested  therein,  a  court  of 
another  State  has  not  jurisdiction,  without  leave  of  the  court  by  which 
the  receiver  was  appointed,  to  entertain  a  suit  against  him  for  a  cau.se 
of  action  arishig  in  the  State  ill  which  he  was  appointed  and  in  wliich 
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tile  property  in  his  possession  is  situated,  based  on  his  negligence,  or 
that  of  Ills  servants,  \n  the  performance  of  their  duty  in  respect  of 
such  property. 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

S.  S.  Henkle,  for  plaintiti"  in  error. 

Linden  Kent,  for  defendant  in  error. 

Woods,  J. — This  was  a  suit  brought  by  Frances  H.  Barton, 
the  plaintiff  in  error,  against  John  S.  Bai'bour,  the  defendant 
in  error,  as  receiver  of  the  "Washington  City,  Virginia  Mid- 
land and  Great  Southern  Kailroad  Company, 

The  declaration  was  as  follows:  "The  plaintiff",  Frances  H. 
Barton,  sues  the  defendant,  John  S.  Barbour,  as  receiver  of  the 
Washington  City,  Virginia  Midland  and  Great  Southern  Rail- 
road Company,  a  corporation  organized  under  a  law  of  the 
State  of  Virginia  and  doing  business  and  having  an  office  in 
the  District  of  Columbia,  for  that  the  defendant,  on  the  11th 
day  of  January,  1877,  was  running  and  operating  a  railroad 
through  the  State  of  Virginia,  and  upon  said  railroad  the  de- 
fendant was  a  comnion  carrier  of  freight  and  passengers  for 
hire;  that  on  the  day  and  year  aforesaid  the  plaintiff'  was  a 
passenger  in  a  sleeping  car  upon  said  railroad,  and  by  reason 
of  a  defective  and  insufjScient  rail  upon  the  track  of  said  rail- 
a'oad  the  car  in  which  the  plaintiff'  was  a  passenger  was  thrown 
from  the  track  and  turned  over  down  an  embankment,  and 
she  was  .greatly  hurt  and  injured  and  her  bodily  health  perma- 
nently injured;  that  the  defendant  did  not  use  due  care  in  re- 
lation to  said  defective  rail,  and  the  injury  to  the  plaintiff  was 
occasioned  by  the  negligence  and  carelessness  of  the  defend- 
ant, abut  the  plaiiitiff  used  due  care.  The  plaintiff'  claims 
$5^000  damages." 

To  this  declaration  the  defendant  below  filed  a  plea  to  the 
jurisdiction,  in  which  he  alleged  that  at  the  time  of  service  of 
process  on  him.be  was  the  receiver  of  all  the  property,  rights, 
and  franchises  of  said  .raikoad  company,  by  virtue  of  a  decree 
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made  by  the  Circuit  Court  for  the  city  of  Alexandria,  in  the 
State  of  Virginia,  on  July  13,  1876,  in  a  cause  depending  on 
the  equity  side  of  said  court,  wherein  John  C.  Graham,  who 
sued  for  himself  and  others,  was  complainant  and  said  railroad 
company  and  others  were  defendants;  that  said  decree  author- 
ize<l  him  to  defend  all  actions  brought  against  him  as  such 
receiver,  by  the  leave  of  said  court,  and  declared  that  he  should 
not  in  any  case  incur  any  jiersonal  or  individual  liability  in  con- 
ducting the  business  of  said  railroad,  by  reason  of  any  act  done 
by  him  or  his  servants,  he  acting  in  good  faith  and  in  the  exer- 
cise of  his  best  discretion,  but  that  the  property  in  his  hands  as 
such  receiver  should  nevertheless  be  chargeable  with  any  claim 
which  might  be  established  in  any  action  brought  against  him 
as  such  receiver  under  leave  of  the  court  first  had  and  ob- 
tained. 

The  plea  then  averred  that  the  plaintiff  had  not  obtained 
leave  of  said  court  to  bring  and  maintain  said  suit ;  wherefore 
the  defendant  prayed  judgoieiit  whether  the  court  could  or 
would  take  further  cognizance  of  said  action. 

The  plaintiff  filed  the  general  demurrer  to  the  plea. 

The  court  below  gave  judgment  overruling  the  demurrer, 
and  against  the  plaintift'  for  costs.  This  writ  of  error  is  pros- 
ecuted to  reverse  that  judgment. 

The  question  presented  by  the  record  is  the  sufficiency  of 
the  plea  to  the  jurisdiction  of  the  court. 

The  defendant  in  error  insists  that  the  Supreme  Court  of 
the  District  of  Columbia  had  no  jurisdiction  to  entertain  the 
suit  without  leave  of  the  court  by  which  he  was  appointed 
receiver. 

The  plaintiff  in  error  concedes  it  to  be  a  general  rule  that, 
before  suit  is  brought  against  a  receiver,  leave  should  be  ob- 
tained from  the  court  by  which  he  was  appointed,  and  contends 
that  the  only  consequences  resulting  from  the  prosecution  of 
such  a  suit  without  leave  is  that  the  plaintiff"  may  be  restrained 
by  injunction,  or  attached  as  for  a  contempt. 

He  insists,  however,  first,  that  the  general  rule  requiring 
23  v3 
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leave  applies  only  to  cases  where  the  purpose  of  the  suit  is  to 
take  from  the  receiver  property  which  is  actually  in  his  posses- 
sion, placed  there  by  order  of  the  court.  We  conceive  that 
the  rule  is  not  so  limited. 

The  evident  purpose  of  a  suitor  who  brings  his  action  against 
a  receiver  without  leave  is  to  obtain  some  advantage  over  the 
other  claimants  upon  the  assets  in  the  receiver's  hands.  His 
judgment,  if  he  recovered  one,  would  be  against  the  defendant 
in  his  capacity  as  receiver,  and  the  execution  would  run 
against  the  property  in  his  hands  as  such.  (Hall  v.  Smith,  2 
Bing.,  156 ;  Camp  v.  Barney,  11  N.  Y.,  373 ;  Commonwealth 
V.  Runt,  26  Penn.,  235 ;  Thompson  v.  Scott,  4  Dill.,  588.) 

If  he  has  the  right,  in  a  distinct  suit,  to  prosecute  his  demand 
to  judgment  without  leave  of  the  court  appointing  the  receiver, 
he  would  have  the  right  to  enforce  satisfaction  of  it  without 
leave.  By  vii'tue  of  his  judgment  he  could,  unless  restrained 
by  injunction,  seize  upon  the  property  of  the  trust  or  attach  its 
credits.  If  his  judgment  were  recovered  outside  the  terri- 
torial jurisdiction  of  the  court  by  which  the  receiver  was  ap- 
pointed, he  could  do  this,  and  the  court  which  appointed  the 
receiver  and  was  adtninistering  the  trust  assets  would  be  im- 
potent to  restrain  him.  The  effect  upon  the  property  of  the 
trust  of  any  attempt  to  enforce  satisfaction  of  his  judgment 
would  be  precisely  the  same  as  if  his  suit  had  been  brought  for 
the  purpose  of  taking  property  from  the  possession  of  the  re- 
ceiver. A  suit,  therefore,  brought  without  leave  to  recover 
judgment  against  a  receiver  for  a  money  demand,  is  virtually 
a  suit  the  purpose  of  which  is,  and  effect  of  which  may  be,  to 
take  the  property  of  the  trust  from  the  receiver's  hands  and 
apply  it  to  the  payment  of  the  plaintiff's  claim,  without  regard 
to  the  rights  of  other  creditors,  or  the  orders  of  the  court  which 
is  administering  the  trust  property.  "We  think,  therefore,  that 
it  is  immaterial  whether  the  suit  is  brought, against  the  receiver 
to  recover  specific  property  or  to  obtain  judgment  for  a  money 
demand.    In  either  case  leave  should  be  first  obtained. 

And  it  has  been  so  held,  in  effect  by  this  court.     In  the  case 
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of  Wiswell  V.  Sampson,  14  How.,  652,  this  court  said  :  "It  has 
been  argued  that  a  sale  of  the  premises  on  execution  and  pur- 
chase occasioned  no  interference  with  the  possession  of  the 
receiver,  and  hence  no  contempt  of  the  authority  of  the  court, 
and  the  sale,  therefore,  in  such  a  case  should  be  upheld.  But, 
conceding  the  proceedings  did  not  disturb  the  possession  of 
the  receiver,  the  argument  does  riot  meet  the  objection.  The 
property  is  a  fund  in  court  to  abide  the  result  of  the  litigation, 
and  to  be  applied  to  the  payment  of  the  judgment  creditor 
who  has  tiled  his  bill  to  remove  impediments  in  the  way  of  his 
execution.  If  he  has  succeeded  in  establishing  his  right  to  the 
application  of  any  portion  of  the  fund,  it  is  the  duty  of  the 
court  to  see  that  such  application  is  made ;  and  in  order  to 
effect  this  the  court  must  administer  it  independently  of  any 
rights  acquired  by  third  persons  pending  the  litigation.  Other- 
wise the  whole  fund  may  have  passed  out  of  its  hands  before 
the  final  decree,  and  the  litigation  become  fruitless." 

So  in  Ames  v.  Trustees  of  Birkenhead  Docks,  20  Beav.,  332, 
Lord  Komilly,  master  of  the-  rolls,  said  that  it  is  an  idle  dis- 
tinction that  the  rule  forbidding  any  interference  with  property 
in  the  course  of  administration  in  the  Court  of  Chancery  only 
applies  to  property  actually  in  the  hands  of  the  receiver,  and 
declared  that  it  applied  to  debts,  rents,  and  tolls  which  the 
receiver  was  appointed  to  receive. 

It  is  next  asserted  by  plaintiff  in  error  that  the  fact  that  the 
receiver  in  this  case  is  in  possession  of  and  is  conducting  the 
bulsiness  of  a  railroad  as  a  common  carrier  takes  his  case  out 
of  the  rule  that  he  is  only  answerable  to  the  court  by  which  he 
is  appointed,  and  cannot  be  sued  without  its  leave.  His  con- 
tention is  that  parties  who  deal  with  such  a  receiver,  either  as 
freighters  or  passengers  upon  his  railroad,  may  for  any  injury 
suflered,  either  in  person  or  property,  sue  the  receiver  without 
leave  of  the  court  by  which  he  was  appointed. 

We  do  not  perceive  how  the  fact  that  the  receiver,  under  the 
orders  of  the  court,  is  doing  the  business  usually  done  by  a 
conmion  carrier,  makes  his  case  any  exception  to  the  rule  un- 


356  Barton  v.  Barbour.  [Oct.  Term, 

Opinion  of  the  court. 

der  consideration.  It  was  said  by  this  court  in  Cowdrey  v. 
Galveston,  &c.,  E.  E.  Co.,  93  U.  S.,  352,  that  "the  allowance 
for  goods  lost  in  transportation,  and  for  damages  done  to  prop- 
erty whilst  the  road  was  in  the  hands  of  the  receiver,  was 
properly  made.  The  earnings  received  were  as  much  charge- 
able with  such  loss  and  damage  as  they  were  chargeable  with 
the  ordinary  expenses  of  managing  the  road.  The  bondholders 
were  only  entitled  to  what  remained  after  charges  of  this  kind, 
as  well  as  the  expenses  incurred  in  their  behalf,  were  paid." 
This  puts  claims  against  the  receiver,  in  his  capacity  as  a  com- 
mon carrier,  on  the  same  footing  precisely  as  the  salaries  of 
his  subordinates,  or  as  claims  for  labor  and  material  used  in 
carrying  on  the  business.  If  a  passenger  on  the  railroad,  who 
is  injured  in  person  or  property  by  the  negligence  of  the  serv- 
ants of  the  receiver,  can,  without  leave,  sue  him  to  recover 
his  damages,  then  every  conductor,  engineer,  brakeman,,  or 
track-hand  can  also  sue  for  his  wages  without  leave.  To  admit 
such  a  practice  would  be  to  allow  the  charges  and  expenses  of 
the  administration  of  a  trust  property  in  the  hands  of  a  court 
of  equity  to  be  controlled  by  other  courts,  at  the  instance  of 
impatient  suitors,  without  regard  to  the  equities  of  other  claim- 
ants, and  to  permit  the  trust  pro[ierty  to  be  wasted  in  the  costs 
of  unnecessary  litigation. 

Such  is  not  the  course  and  practice  of  courts  of  equity  in  ad- 
ministering a  trust  estate.  The  costs  and  expenses  of  the  trust 
are  allowed  by  the  court  upon  a  reference  to  its  own  master. 
If  the  adjustment  of  the  claim  involves  any  dispute  in  regard  to 
the  alleged  negligence  of  the  receiver,  or  any  other  fact  upon 
which  his  liability  depends,j|or  in  regard  to  the  amount  of  the 
damages  sustained  by  a  party,  the  court,  in  a  proper  case,  in 
the  exercise  of  its  legal  discretion,  either  of  its  own  motion  or 
on  the  demand  of  the  party  injured,  may  allow  him  to  sue  the 
receiver  in  a  court  of  law,  or  direct  the  trial  of  a  feigned  issue 
to  settle  the  contested  facts. 

The  claim  of  the  plaintift"  in  error,  which  is  against  the  re- 
ceiver for  a  personal  injury  sustained  by  her  while  traveling 
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on  the  railroad  managed  by  him,  stands  on  precisely  the  same 
footing  as  any  of  the  expenses  incurred  in  the  execution  of  the 
trust,  and  must  be  adjusted  and  satisfied  in  the  same  way. 

We  therefore  think  that  the  demand  of  the  plaintiff  in  error 
is  not  of  such  a  nature  that  it  may  be  prosecuted  by  suit  with- 
out leave  of  the  court. 

The  plaintiff  in  error  lastly  contends  that  want  of  leave  to 
bring  the  suit  does  not  take  away  the  jurisdiction  of  the  court 
in  which  it  was  brought  to  hear  and  determine  it,  but  only  sub- 
jects the  plaintiff  to  liability  to  be  attached  for  contempt,  or  to 
be  enjoined  from  its  further  prosecution.  In  other  words,  he 
says  that  leave  to  prosecute  the  suit  is  not  a  jurisdictional  fact, 
and  that,  therefore,  the  plea  to  the  jurisdiction  should  not  have 
been  sustained. 

Our  decision  upon  this  question  will  be  limited  to  the  facts 
of  this  case,  which  are  that  the  receiver  was  appointed  bj'  a 
court  of  the  State  of  Virginia,  and  the  property  in  course  of 
administration  was  in  that  State ;  the  suit  was  brought  in  a 
court  of  the  District  of  Columbia,  a  foreign  jurisdiction,  and 
the  cause  of  action  was  an  injury  received  by  plaintiff  in  the 
State  of  Virginia,  by  reason  of  the  negligence  of  the  defend- 
ant while  carrying  on  the  business  of  a  railroad,  under  the 
orders  of  the  court  by  which  he  was  appointed.  "So  leave  was 
obtained  to  bring  the  suit,  and  it  does  not  appear  that  any  ap- 
plication was  made,  either  to  the  receiver  or  to  the  court  by 
which  he  was  appointed,  to  allow  and  pay  the  demand  of  the 
plaintiff  in  error. 

Upon  these  facts  we  are  of  opinion  that  the  Supreme  Court 
of  the  District  of  Columbia  had  no  jurisdiction  to  entertain  a 
suit. 

This  point  has  been  substantially  settled  by  this  court  in  the 
ease  of  Peale  v.  Pbipps,  14  How.,  368. 

In  that  case  it  appeared  that,  under  a  law  of  the  State  of 
Mississippi,  by  the  decree  of  the  Circuit  Court  of  Adams  county 
in  that  State,  the  charter  of  the  Agricultural  Bank  at  Natchez 
was  declared  forfeited  and  the  corporation  dissolved,  and  Peale,. 
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the  plaintift"  in  error,  appointed  trustee  and  assignee  of  its  as- 
sets, and  was  the  sole  legal  representative  of  the  corporation ; 
that  he  became  legally  liable  to  the  creditors  of  the  bank  to 
the  extent  of  the  assets,  and  that  he  had  assets  in  his  possession 
sutiieient  to  pay  all  the  debts  of  the  corporation.  The  defend- 
ants in  error  claimed  that  there  was  due  them  from  the  bank  a 
large  sum  of  money  on  account  of  mesne  profits,  &c.,  of  cer- 
tain real  estate  in  Natchez,  from  ^vhich  they  had  been  unlaw- 
fully expelled  by  the  bank,  and  the  possession  of  which  they 
had  recovered  from  the  bank  in  an  action  of  ejectment.  The 
defendants  in  error  presented  their  claim  to  Peale,  the  receiver, 
for  allowance  as  a  valid  claim  aga,inst  the  bank,  who  refused 
to  admit  or  allow  it,  or  any  part  of  it. 

Thereupon  the  defendants  in  error  brought  suit  against 
Peale  in  the  United  States  Circuit  Court  for  the  Eastern  Dis- 
trict of  Louisiana  to  recover  said  mesne  profits,  and  eft'ected 
service  upon  him  in  that  district.  Peale,  among  other  defenses, 
filed  an  exception,  in  which  he  denied  the  jurisdiction  of  the 
court.  This  was  overruled,  and  judgment  was  rendered  against 
him  for  $20,058,  to  be  satisfied  out  of  the  assets  of  the  bank 
in  the  hands  of  Peale  as  trustee.  The  case  having  been  brought 
on  error  to  this  court  the  judgment  was  reversed.  The  court. 
Chief  Justice  Taney  delivering  its  opinion,  said :  "As  we  think 
this  exception,"  the  one  just  mentioned,  "  decisive  against  the 
jurisdiction  of  the  Circuit  Court  of  Louisiana,  it  is  unnecessary 
to  set  out  the  other  exceptions.  We  see  no  ground  upon  which 
the  jurisdiction  of  the  court  can  be  sustained.  The  plaintiff 
in  error  held  the  assets  of  the  bank  as  the  agent  and  receiver 
of  the  court  of  Adams  county,  and  subject  to  its  order,  and  was 
not  authorized  to  dispose  of  anj'  assets  or  pay  any  debts  due 
from  the'  bank,  except  by  order  of  the  court.  He  had  given 
bond  for  the  performance  of  his  dutj',  and  would  be  liable  to 
an  action  if  he  paid  any  claim  without  the  authority  of  the 
court  from_which  he  received  his  appointment  and  to  which 
he  was  accountable.  The  property  in  legal  contemplation  was 
in  the  custody  of  the  court  of  which  he  was  an  officer,  and  had 
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been  placed  there  by  the  laws  of  Mississippi.  And  while  it 
thus  remained  in  the  custody  and  possession  of  that  court, 
awaiting  its  order  and  decision,  no  other  court  had  a  right  to 
interfere  with  it  and  wrest  it  from  the  hands  of  its  agent,  and 
thereby  put  it  out  of  his  power  to  perform  his  duty."  And 
the  court  declared  that  the  facts  stated  in  the  petition  showed 
"that  the  Circuit  Court  of  Louisiana  had  no  jurisdiction"  of 
the  case. 

That  case  difi'ersfrom  the  one  now  under  consideration  only 
in  this  :  that  it  was  a  suit  to  recover  a  judgment  against  the 
trustee  and  receiver  upon  a  demand  due  from  the  bank  before 
his  appointment,  while  the  present  caae  seeks  to  establish  a 
demand  against  the  receiver  for  a  claim  which,  according  to 
the  decision  of  this  court,  (Cowdrey  v.  Galveston,  &c.,  R.  K. 
Co.,  supra,)  forms  a  part  of  the  charges  and  expenses  of  exe- 
cuting that  trust.  Such  charges  are  specially  subject  to  the 
control  and  allowance  of  the  court  which  is  administering  the 
trust  property.     • 

We  think,  therefore,  that  the  case  just  cited  is  decisive  of 
this. 

The  argument  is  much  pressed  that  by  leaving  all  questions 
Delating  to  the  liability  of  receivers  in  the  hands  of  the  court 
appointing  them,  persons  having  claims  against  the  insolvent 
corporation,  or  against  the  receiver,  will  be  deprived  of  a  trial 
by  jury.  This,  it  is  said,  is  depriving  a  party  of  a  constitutional 
right.  To  support  this  view  the  following  cases  are  cited: 
Palys  V.  Jewett,  New  Jersey  Court  of  Error  and  Appeals,  Am. 
Law  Reg.,  Sept.,  1880,  p.  553 ;  Kinney  v.  Crocker,  18  Wis., 
80 ;  Allen  v.  Central  R.  R.  of  Iowa,  42  Iowa,  683. 

But  those  who  use  this  argument  lose  sight  of  the  funda- 
mental principle  that  the  right  of  trial  by  jury,  considered  as 
an  absolute  right,  does  not  extend  to  cases  of  equity  jurisdic- 
tion. If  it  be  conceded  or  clearly  shown  that  a  case  belongs 
to  this  class,  the  trial  of  questions  involved  in  it  belongs  to  the 
court  itself,  no  matter  what  may  be  its  importance  or  com- 
plexity. 
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Thus,  upon  a  bill  filed  for  an  injunction  to  restrain  the  in- 
fringement of  letters-patent,  and  for  an  account  of  profits  for 
past  infringement,  it  is  now  the  constant  practice  of  courts  of 
equity  to  try  without  a  jury  issues  of  fact  relating  to  the  title 
of  the  patentee,  involving  questions  of  the  novelty,  utility, 
prior  public  use,  abandonment,  and  assignment  of  the  inven- 
tion patented.  The  jurisdiction  of  a  court  of  equity  to  try 
such  issues  according  to  its  own  course  of  practice  is  too  well 
settled  to  be  shaken.  (Eubber  Co.  v.  Goodyear,  9  Wall.,  788 ; 
Cawood  Patent,  94  U.  8.,  695  ;  Marsh  v.  Seymour,  97  U.  8., 
348.) 

8o  in  cases  of  bankruptcy  many  incidental  questions  arise 
in  the  course  of  administering  the  bankrupt  estate  which  would 
ordinarily  be  pure  cases  at  law,  and  in  respect  of  their  facts 
triable  by  jury,  but  as  belonging  to  the  bankruptcy  proceed- 
ings they  become  cases  over  which  the  Bankruptcy  Court, 
which  acts  as  a  court  of  equity,  exercises  exclusive  control. 
Thus  a  claim  of  debt  or  damages  against  the  bankrupt  is  in- 
vestigated by  chancery  methods.  The  Bankruptcy  Court  may, 
and  in  cases  peculiarly  requiring  such  a  course  will,  direct  an 
action  or  an  issue  at  law  to  aid  it  in  arriving  at  a  right  conclu- 
sion. But  this  rests  in  its  sound  discretion.  True,  if  one  claims 
that  the  assignee  has  wrongfully  taken  possession  of  his  prop- 
erty as  property  of  the  bankrupt,  he  is  entitled  to  sue  him  in 
his  private  capacity  as  a  wrong-doer  in  an  action  at  law  for  its 
recovery. 

Very  analogous  to  the  case  of  an  assignee  in  bankruptcy  is 
that  of  a  receiver  of  an  insolvent  railroad  company  or  other 
corporation.  Claims  against  the  company  must  be  presented 
in  due  course,  as  the  court  having  charge  of  the  case  may  direct. 
But  if  the  receiver  by  mistake,  or  wrongfully,  takes  possession 
of  property  belonging  to  another,  such  person  may  bring  suit 
therefor  against  him  personally  as  a  matter  of  right ;  for  in 
such  case  the  receiver  would  be  acting  uUra  vires.  (Parker  v. 
Browning,  8  Paige,  338;  Paige  v.  Smith,  99  Mass.,  395  ;  Hills 
V.  Parker,  111  Mass.,  508.)     So  far  the  case  seems  plain.     But 
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if  claims  arise  against  the  receiver  as  sncl^,  whilst  acting  under 
the  powers  conferred  on  him,  whether  for  labor  performed, 
for  supplies  and  materials  furnished,  or  for  injury  to  persons 
or  property,  then  a  question  of  some  difficulty  arises  as  to  the 
proper  mode  of  obtaining  satisfaction  and  redress.  The  new 
and  changed  condition  of  things  which  is  presented  by  the 
insolvency  of  such  an  institution  as  a  railroad  company  has 
rendered  necessary  the  exercise  of  large  and  modiiied  forms 
of  control  over  its  property  by  the  courts  charged  with  the  set- 
tlement of  its  ati'airs  and  the  disposition  of  its  assets.  Two 
very  different  courses  of  proceeding  are  presented  for  adop- 
tion. One  is  the  old  method,  usually  applied  to  banking,  in- 
surance, and  manufacturing  corporations,  of  shutting  down 
and  stopping  by  injunction  all  operations  and  proceedings, 
taking  possession  of  the  property  in  the  condition  it  is  found 
at  the  instant  of  stoppage,  and  selling  it  for  what  it  will  fetch 
at  auction.  The  other  is. to  give  the  receiver  power  to  con- 
tinue the  ordinary  operations  of  the  corporation,  to  run  trains 
of  cai's,  to  keep  the  tracks,  bridges,  and  other  property  in  re- 
pair, so  as  to  save  them  from  destruction,  and  as  soon  as  the 
interest  of  all  parties  having  any  title  to  or  claim  upon  the 
corpus  of  the  estate  will  allow,  to  dispose  of  it  to  the  best  ad- 
vantage for  all,  having  due  regard  to  the  rights  of  those  who 
have  priority  of  claim. 

It  is  evident  that  the  first  method  would  often  be  highly  in- 
jurious and  would  result  in  a  total  sacrifice  of  the  property. 
Besides,  the  cessation  of  business  for  a  day  would  be  a  public 
injury.  A  railroad  is  authorized  to  be  constructed  more  for 
the  public  good  to  be  subserved  than  for  private  gain.  As  a 
highway  for  public  transportation  it  is  a  matter  of  public  con- 
cern, and  its  construction  and  management  belong  primarily 
to  the  commonwealth,  and  are  only  put  into  private  hands  to 
subserve  the  public  convenience  and  economy.  But  the 
public  retain  rights  of  vast  consequence  in  the  road  and  its 
appendages,  which  neither  the  company  nor  any  creditor  or 
mortgagee  can  interfere  with.     They  take  their  rights  subject 
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to  the  rights  of  the  public,  and  must  be  content  to  enjoy  them 
in  subordination  thereto.  It  is,  therefore,  a  matter  of  public 
right  by  which  the  courts,  when  they  take  possession  of  the 
property,  authorize  the  receiver  or  other  officer  in  whose 
charge  it  is  placed  to  carry  on  in  the  usual  way  those  active 
operations  for  which  it  was  designed  and  constructed,  so  that 
the  public  may  not  receive  detriment  by  the  non-user  of  the 
franchises.  And  in  most  cases  the  creditors  cannot  complain, 
because  their  interests  as  well  as  those  of  the  public  are  promot- 
ed by  preventing  the  property  from  being  sacrificed  at  an  un- 
timely sale,  and  protecting  the  franchises  from  forfeiture  for 
non-user. 

As  a  choice,  then,  of  least  evil,  if  not  of  the  most  positive 
good,  (but  generally  of  the  latter  also,)  it  has  come  to 'be  set- 
tled law  that  a  court  of  equity  may,  and  in  most  cases  ought 
to,  authorize  its  receiver  of  railroad  property  to  keep  it  in  re- 
pair, and  to  manage  and  use  it  in  the  ordinary  way  until  it 
can  be  sold  to  the  best  advantage  of  all  interested.  The  power 
of  the  court  to  do  this  was  expressly  recognized  in  the  case  of 
Wallace  v.  Loomis,.97  U.  S.,  146. 

But  here  arises  a  dilemma.  If  the  receiver  is  to  be  suable 
as  a  private  proprietor  of  the  railroad  would  be,  or  as  the  com- 
pany itself  whilst  carrying  on  the  business  of  the  railroad  was, 
it  would  become  impossible  for  the  court  to  discharge  its  duty 
to  preserve  the  property  and  distribute  its  proceeds  among 
those  entitled  to  it  according  to  their  equities  and  priorities. 
It  has,  therefore,  been  found  necessary,  and  has  becoilie  a  com- 
mon practice  for  a  court  of  equity,  in  its  decree  appointing  a 
receiver  of  a  railroad  property,  to  provide  that  he  shall  not  be 
liable  to  suit  unless  leave  is  first  obtained  of  the  court  by  which 
he  was  appointed. 

If  the  court  below  had  entertained  jurisdiction  of  this  suit 
it  would  have  been  an  attempt  on  its  part  to  adjust  charges 
and  expenses  incident  to  the  administration  by  the  court  of 
another  jurisdiction  of  trust  property  in  its  possession,  and  to 
enforce  the  payment  of  such  charges  and  expenses  out  of  the 


1881.]  Bakton  v.  Bakbour.  363 

Dissenting  opinion. 

trust  property  without  the  leave  of  the  court  which  was  ad- 
ministering it,  and  without  consideration  of  the  rights  and 
equities  of  other  claimants  to  the  fund.  It  would  have  been 
a  usurpation  of  the  powers  and  duties  which  belonged  exclu- 
sively to  another  court,  and  it  would  have  made  impossible 
of  performance  the  duty  of  that  court  to  distribute  the  trust 
assets  to  creditors  equitably  and  according  to  their  respective 
priorities. 

We  therefore  declare  it  as  our  opinion  that  when  the  court 
of  one  State  has  a  railroad  or  other  property  in  its  possession 
for  administration  as  trust  assets,  and  has  appointed  a  receiver 
to  aid  it  in  the  performance  of  its  duty  by  carrying  on  the 
business  to  which  the  property  is  adapted,  until  such  time  as 
it  can  be  sold  with  due  regard  to  the  rights  of  all  persons  in- 
terested therein,  a  court  of  another  State  has  not  jurisdiction, 
without  leave  of  the  court  by  which  the  receiver  was  appointed, 
to  entertain  a  suit  against  him  for  a  cause  of  action  arising  in 
the  State  in  which  he  was  appointed,  and  in  which  the  prop- 
erty in  bis  possession  is  situated,  based  on  his  negligence,  or 
that  of  his  servants,  in  the  performance  of  their  duty  in  respect 
of  such  property. 

It  follows  from  these  views  that  the  judgment  of  the  Su- 
preme Court  of  the  District  of  Columbia  must  be  affirmed. 

Miller,  J.  (dissenting.) — The  rapid  absorption  of  the  busi- 
ness of  the  country  of  every  character  by  legally  authorized 
corporations,  while  productive  of  much  good  to  the  public,  is 
beginning  also  to  develop  many  evils.  Not  the  least  of  these 
evils  arise  from  the  failure  of  the  corporations  to  pay  their 
debts  and  perform  the  duties  which  by  the  terms  of  their 
organization  they  have  assumed.  One  of  the  most  efficient 
remedies  for  the  failure  to  pay  debts,  when  it  arises  from  the 
inability  of  the  corporation  to  do  so,  is  to  place  the  corpora- 
tion in  the  hands  of  a  receiver,  that  its  affairs  may  be  wound 
up,  its  debts  paid,  and  if  anything  remains  it  may  be  distrib- 
uted among  its  stockholders.     Of  the  beneficial  operation  of 
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this  mode  of  closing  out  an  insolvent  corporation  there  can  be 
little  doubt,  and!  when  this  is  done  with  dispatch,  and  the  prop- 
erty of  the  concern  is  made  to  pay  its  debts  and  its  dead  body 
buried  out  of  sight  as  soon  as  possible,  no  objection  can  be 
made  to  the  procedure,  and  all  good  citizens  and  all  the  courts 
should  contribute,  as  far  as  they  may,  to  this  desirable  object. 

In  regard,  however,  to  a  certain  class  of  corporations — a 
class  whose  operations  are  as  important  to  the  interests  of  the 
community  as  any  other,  and  as  intimately  connected  with  their 
business  and  social  habits — the  creation  of  receiverships  by 
courts  of  chancery,  the  powers  conferred  on  the  receivers,  and 
the  duration  of  their  office,  has  made  a  progress  which,  since 
it  is  wholly  the  work  of  courts  and  not  of  legislatures,  may 
well  suggest  a  pause  for  consideration.  It  will  not  be  neces- 
sary to  any  observing  mind  'to  say  that  I  allude  to  railroad 
corporations.  Of  the  many  thousand  miles  of  railway  in  my 
judicial  circuit,  and  of  the  iifty  or  more  corporations  who  own 
or  have  owned  them,  I  think  I  speak  within  limits  in  saying 
that  hardly  half  a  dozen  have  escaped  the  hands  of  the  receiver. 
If  these  receivers  had  been  appointed  to  sell  the  road,  collect 
its  means,  and  pay  its  debts,  it  might  have  been  well  enough. 
But  this  was  hardly  ever  done.  It  is  never  done  now.  It  is 
not  the  purpose  for  which  a  receiver  is  appointed.  He  gener- 
ally takes  the  road  and  all  its  appurtenances  out  of  the  hands 
of  the  company  which  is  its  owner,  operates  the  road  in  his 
own  way,  with  an  occasional  suggestion  from  the  court,  which 
he  recognizes  as  a  sort  of  partner  in  the  business;  sometimes, 
though  very  rarely,  pays  some  money  on  the  debts  of  the  cor- 
poration, but  quite  as  often  adds  to  the  sum  of  these  debts,  and 
injures  the  prior  creditors  by  creating  a  new  and  superior  lien 
on  the  property  pledged  to  them. 

All  this  time  the  receiver,  in  the  use  of  the  company's  road 
and  rolling  stock,  is  performing  the  functions  of  a  common 
carrier  of  goods  and  passengers.  He  makes  contracts  and 
incurs  obligations,  many  of  which  he  fails  to  perform. 

The  decision  which  has  just  been  announced  declares  that 
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for  these  failures  he  cannot  be  sued  iu  a  court  of  law  ;  that  by 
virtue  of  his  receivership  he  and  all  his  acts,  and  the  business 
operations  of  the  road  which  he  runs,  are  exempted  from  the 
operation  of  the  common  law ;  and  that  parties  who  deal  with 
him  do  so  on  the  implied  understanding  that  they  abandon  the 
right  to  have  their  complaints  tried  by  jury  or  by  the  ordinary 
courts  of  justice,  and  can  only  obtain  such  relief  as  may  be 
had  at  the  hands  of  a  master  in  chancery  of  the  court  which 
appointed  the  receiver. 

When  a  receiver  is  appointed  to  wind  up  a  defunct  corpora- 
tion ;  when  no  power  exists  to  make  new  contracts  or  enter 
upon  the  performance  of  new  duties ;  when  the  sole  duty  of 
the  receiver  is  to  convert  the  property  of  the  corporation  into 
a  fund  for  the  payment  of  its  debts,  and  for  distribution  among 
those  who  are  entitled  to  it,  a  very  strong  reason  exists  why 
the  court  which  appointed  the  receiver  should  alone  control 
him  in  the  performance  of  those  duties ;  and  in  such  cases  the 
Court  of  Chancery  has  the  undoubted  right  to  protect  its  re- 
ceiver by  injunction  against  parties  suing  hira  in  other  courts, 
and  by  punishing  such  parties  for  contempt  of  the  court. 

And  it  is  in  recognition  of  this  principle,  and  to  this  class, 
that  the  cases  of  Wiswall  v.  Sampson,  14  How.,  52,  and  Peale  v. 
Phipps,  14  Id.,  368,  belong.  In  the  former  case  the  court  decided 
that  a  sale  of  property  under  a  judgment  of  one  court  which 
was  in  the  actual  possession  of  a  receiver  appointed  by  another 
court  did  not  confer  a  valid  title  as  against  the  sale  of  the  same 
property  subsequently  made  under  an  order  of  the  court  whose 
receiver  had  held  possession  all  the  time.  The  court  did  not 
decide  that  the  receiver  could  not  have  been  sued  at  law  for 
any  tort  committed  by  him  as  receiver. 

The  case  of  Peale  v.  Phipps,  14  How.,,  carries  the  doctrine  to 
an  extent  to  which  it  had  not  been  carried  before ;  but  it  was 
based  upon  the  proposition  that  Peale,  as  the  trustee  under 
the  law  of  Mississippi,  appointed  by  a  court  of  that  State  to 
close  out  and  distribute  the  assets  of  a  broken  bank,  could 
not  be  made  amenable  as  such  trustee  to  the  jurisdiction  of  a 
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court  of  the  State  of  Louisiana — the  reason  being  that  the  fund 
out  of  which  alone  the  plaintiffs  could.be  satisfied  was  in  the 
control  of  the  court  in  Mississippi.  The  debt  sued  for  in  that 
case  was  one  created  by  the  bank  before  it  was  placed  in  the 
hands  of  the  receiver.  When  the  receiver  was  appointed  the 
bank  in  effect  ceased  to,  exist,  and.no  business  could  be  done- 
by  it  or  debts  contracted  in  its  name.  There  remained  solely 
the  duty  of  realizing  its  assets  and  paying  its  debts. 

In  the  case  before  us  the  receiver  is  sued  for  his  own  tort 
in  regard  to  a  personal  injury  to  plaintiff — ^for  an  act  done  by 
him  or  by  his  agents  in  the  transaction  of  business  as  a  com- 
mon carrier,  in  which  business  he  was  largely  and  continu- 
ously engaged.  Why  should  he  not  be  sued  like  any  one  else 
for  such  a  cause  in  any  court  of  competent  jurisdiction  ? 

The  reply  is  because  he  is  a  receiver  of  the  road  on  which 
plaintiff'  was  injured,  and  holds  his  appointment  at  the  hands 
of  a  Virginia  court  of  chancery.  If  this  be  a  sufficient  answer, 
then  the  railroad  business  of  the  entire  country,  amounting  to 
many  millions  of  dollars  per  annum,  may  be  withdrawn  from 
the  jurisdiction  of  the  ordinary  courts  which  have  cognizance 
of  other  matters  of  like  character,  and  all  the  disputes  arising 
out  of  these  vast  transactions  must  be  tried  alone  in  the  court 
which  appointed  the  receiver.  Not  only  this,  but  the  right  of 
trial  by  jury,  which  has  been  regarded  as  secured  to  every 
man  by  the  constitutions  of  the  States  and  of  the  United  States, 
is  denied  to  the  person  injured,  and  he  is  compelled,  though 
his  case  be  one  with  no  element  of  equitable  jurisdiction  in  it, 
to  submit  it  to  a  court  of  chancery,  or  to  one  of  the  masters 
of  such  a  court. 

In  actions  for  personal  injuries,  which  have  always  been 
considered  as  eminently  fitted  for  a  jury,  and  especially  in  the 
assessment  of  damages,  this  constitutional  right  is  denied  be- 
cause it  is  a  receiver  of  a  railroad  and  not  its  owners  who  have 
done  the  injury. 

Before  I  can  give  my  assent  to  such  a  principle  I  must  be 
well  assured  that  the  law  as  heretofore  expounded  demands  it. 
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So  far  from  entertaining  such  a  conviction,  I  think  the  princi- 
ples which  govern  the  relations  of  the  common-law  courts  and 
courts  of  equity,  wTiere,  as  in  the  courts  of  the  United  States, 
these  jurisdictions,  have  been  kept  separate,  are  opposed  to 
such  a  doctrine. 

In  England,  in  the  contests  between  these  courts  it  was 
never  claimed  that  the  Court  of  Chancery  could  act  directly 
upon  the  court  of  law,  or  that  the  latter  was  bound  in  any  way 
to  follow  the  decisions  of  the  former.  N"or  could  the  chancel- 
lor direct  his  writ  to  the  common-law  court  or  its  officers  ;  but 
if  it  was  determined  to  give  any  equitable  relief  in  the  matter 
pending  before  the  law  court,  the  injunction  or  other  process 
of  the  chancery  was  directed  to  the  suitor,  and  upon  him  alone 
was  the  power  of  the  court  exercised.  In  the  class  of  cases 
before  us,  if  the  Court  of  Chancery  was  of  opinion  that  the 
plaintift'  was  improperly  interfering  with  the  functions  of  the 
receiver  it  could  restrain  him  by  writ  of  injunction,  or  punish 
him  by  attachment  for  contempt.  If,  however,  plaintiff  could 
not  be  reached  by  the  Chancery  Court,  it  is  no  more  than  the 
evil  of  many  other  cases  where  a  defendant  cannot  be  found 
when  he  is  wanted  in  a  court  of  justice. 

But  I  know  of  no  principle,  nor  of  any  precedent,  whereby 
a  court  of  lave,  having  before  it  a  plaintiff  with  a  cause  of  ac- 
tion of  which  that  court  has  jurisdiction,  and  a  defendant 
charged  in  regard  to  his  own  act  also  within  the  jurisdiction, 
is  bound  or  is  even  at  liberty  to  deny  the  party  his  lawful  right 
to  a  trial  of  his  cause  because  the  defendant  is  receiver  of  some 
other  court,  and  to  leave  the  suitor  to  that  court  for  remedy, 
where  it  is  known  that  some  of  the  most  important  guaranties 
of  the  trial  to  which  he  is  entitled,  and  which  are  appropriata 
to  the  nature  of  his  case,  will  be  denied  him. 

Whatever  courts  of  equity  may  have  done  to  protect  their 
receivers,  and  may  do  to  protect  the  fund  in  their  hands,  it  is 
no  part  of  the  duty  of  courts  of  law  to  deny  to  suitors  prop- 
erly before  them  the  trial  of  their  rights,  which  justice  requires 
and  which  the  Constitution  and  the  law  guarantee. 

B 
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These  views  are  well  sustained  by  the  authorities  collected 
in  the  brief  of  plaintiff's  counsel,  especiallj  in  Angell  v. 
Smith,  9  Vesey  Jr.,  335 ;  Hill  v.  Parker,  111  Mass.,  508 ; 
County  Bank  v.  Eisley,  19  N.  Y.,  369 ;  Camp  v.  Barney,  4 
How.,  373 ;  Sprague  v.  Smith,  29  Vt.,  421. 

The  doctrine  is  stated  with  admirable  precision  by  the  Su- 
preme Court  of  Wisconsin  in  the  case  of  Kinney  v.  Crocker, 
18  Wis.,  80,  in  the  following  language : 

"  But  in  all  these  cases  it  is  not  a  question  of  jurisdiction  in 
the  courts  of  law,  but  only  a  question  whether  equity  will  ex- 
ercise its  own  acknowledged  jurisdiction  of  restraining  suits  at 
law  under  such  circumstances  and  itself  dispose  of  the  matter 
involved."  "It  follows  that  although  a  plaintiff  in  such  case, 
desiring  to  prosecute  a  legal  claim  for  damages  against  a  re- 
ceiver, might,  in  order  to  relieve  himself  from  the  liability  to 
have  his  proceeding  arrested  by  an  exercise  of  its  equitable 
jurisdiction,  very  properly  obtain  leave  to  prosecute,  yet  his 
failure  to  do  so  is  no  bar  to  the  jurisdiction  of  the  court  of 
law,  and  no  defense  to  an  otherwise  legal  action  in  the  trial. 
There  can  be  no  room  to  question  this  conclusion  in  all  cases 
where  there  is  no  attempt  to  interfere  with  the  actual  posses- 
sion of  property  which  the  receiver  holds  under  the  order  of 
the  Court  of  Chancery,  but  only  an  attempt  to  obtain  a  judg- 
ment at  law  in  a  claim  for  damages." 

It  is  asserted  by  counsel,  whose  brief  shows  the  extent  of  his 
(research,  that  no  case  can  be  found  where  such  a  plea  has 
been. sustained  in  an  English  court.  I  regret  to  say  that  in 
my  opinion  the  judgment  just  rendered  here  is  without  sup- 
port in  authority  .and  unsound  in  principle. 

Affirmed. 
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Felix  Collins,  John  H.  Beall,  Charles  Hicks,  et  al.  v.  W. 

W.  KiLBY. 

December  12, 1881. 

A  womi\ii  ill  West  Virginia  who  inherits  lands  in  1823,  while  married,  and 
remains  nnder  coverture  till  1868,  immediately  after  the  removal  of 
such  disability  sells  the  same  to  defendant  in  error.  Who  brin2;s  eject- 
ment. The  jury  render  a  special  verdict,  finding  as  a  fact  that  the 
husband  of  the  female  grantor  was  barred  by  the  statute  of  limita- 
tions from  a  recovery.  The  State  statute  of  limitations  allows  fifteen 
years  after  the  right  accrues  in  which  to  bring  suit  to  recover  title, 
but  allows  the  maximum  pei-iod  of  thirty  years  to  tliose  who  labor 
under  disability  :  Meld — 

1.  That  the  finding  that  the  husband  was  barred  did  not  neces- 
sarily import  that  the  w^ife  was  barred;  and  as  it  was  hioumbent  on 
the  defendants  to  show  that  she  was  barred,  the  party  claiming 
through  her,  in  the  absence  of  such  proof,  was  entitled  to  recover, 
inasmuch  as  all  lier  rights  passed  to  him. 

2.  A  verdict  reciting  that  the  lands  in  dispute  "  were  claimed  by 
said  defendants"  is  a  sufficient  oomplianoe  with  the  State  statute 
that  "  the  verdict  shall  be  *  *  *  against  such  of  the  defendants 
as  were  in  possession  thereof,  or  claimed  title  thereto,"  although 
it  does  not  state  that  such  defendants  were  in  possession. 

Error  to  the  District  Court  of  the  United  States  for  the 
District  of  West  Virginia. 

The  defendant  in  error,  claiming  to  be  the  owner  in  fee- 
simple  of  a  large  body  of  land,  containing  three  thousand 
acres,  consisting  of  several  tracts,  in  the  county  of  liitchie. 
State  of  West  Virginia,  brought  this  action  on  the  28th  day 
of  March,  1868,  to  recover  the  same  from  the  plaintiifs  in 
error,  who,  it  is  alleged,  unlawfully  withheld  from  him  the 
possession  thereof.  The  plea,  following  the  requirements  of 
the  local  law,  was  "  not  gailty  of  unlawfully  withholding  the 
premises  claimed  by  the  plaintiff  in  his  declaration."  A  trial 
was  had  before  a  jury,  which  resulted  in  a  verdict  for  the  de- 
fendants. That  verdict  was,  on  motion,  set  aside  and  a  new 
trial  awarded.  Upon  a  second  trial  the  jury  found  for  the 
plaintiff,  the  verdict  being  in  these  words:  "  We,  the  jury,  find 
24  v3 
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for  the  plaintiff  the  land  described  in  the  declaration,  [here 
follows  a  description  of  the  boundary  of  the  entire  tract  of 
three  thousand  acres,]  except  as  to  two  undivided  thirds  of 
[here  follows  a  description  of  separate  tracts,  aggregating 
eighteen  hundred  and  thirty-four  acres,  and  claimed  by  the 
respective  defendants.]  And  as  to  the  two-thirds  of  the  lands 
heretofore  described  and  excepted,  we  find  for  the  defendants; 
and  as  to  the  remaining  one-third  of  the  lands  hereinbefore 
excepted,  and  claimed  by  the  said  defendants,  we  find  the  fol- 
lowing facts :  That  Frederick  Swetzer  died  on  the day  of 

,  1823,  possessed  in  fee  of  lot  No.  4  and  the  lower  half 

of  No.  5,  as  hereinbefore  found  for  the  plaintiff,  leaving  three 
heirs  at  law,  who  inherited  said  property,  one  of  whom,  Polly, 
had  prior  to  his  death  intermari'ied  with  Abraham  Wagoner; 

and  that  subsequent  to  his  death,  to  wit,  on  the day  of 

January,  1868,  the  said  Abraham  Wagoner  and  Polly,  his 
wife,  conveyed  to  the  plaintiff  in  this  cause  all  right  and  title 
in  said  lands ;  and  that  before  the  commencement  of  this  suit 

Abraham  Wagoner  died,  on  the  day  of  February,  1868, 

and  the  said  Polly  Wagoner  died  afterwards,  on  the day 

of  March,  1868  ;  and  we  further  find  that  at  the  date  of  the 
deed  executed  by  the  said  Abraham  and  Polly  Wagoner  to 
the  plaintiff'  in  this  cause,  the  said  Abraham  Wagoner's  right 
to  recover  against  the  said  defendants  was  barred  by  the  stat- 
ute of  limitations.  Upon  this  state  of  facts  as  to  the  interest 
of  Polly  Wagoner,  if  the  law  be  for  the  plaintiff",  then  we  find 
for  the  plaintiff"  in  fee  the  remaining  one-third  of  the  several 
tracts  of  land  claimed  as  aforesaid  by  the  defendants,  and  of 
which  two-thirds  have  been  found  for  them  ;  if  the  law  be  for 
the  defendants,  then  we  find  for  the  said  defendants  the  one 
undivided  third  part  of  the  said  land  conveyed  by  the  said 
Abraham  Wagoner  and  wife,  of  which  we  have  herein  found 
two  undivided  third  parts  for  the  defendants." 

The  plaintiff"  moved  the  court  to  enter  judgment  in  his  be- 
half upon  the  special  verdict,  while  the  defendants  moved  to 
arrest  judgment  for  the  plaintiff",  and,  "  for  various  reasons 
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appearing  upon  the  face  of  the  record,"  to  enter  judgment  in 
their  favor.  The  motion  of  defendants  was  denied,  and  that 
of  the  plaiatiff  granted. 

R.  S.  Blair  a,nd  Edwin  Maxwell,  for  plaintiffs  in  error. 

Gideon  Draper  Camden,  for  defendant  in  error. 

Harlan,  J. — On  behalf  of  the  defendant  in  error  it  is  con- 
tended that  the  verdict  of  the  jury  is  a  general  finding  in  his 
favor  as  to  the  undivided  one-third  of  the  several  tracts  claimed 
bj-  the  defendants  respectively,  and  should  be  followed  by  a 
judgment  for  him,  unless  the  facts  specially  stated  preclude  a 
recovery  by  him.  In  that  view  we  are  unable  to  concur. 
The  finding  is  in  form  a  special  verdict  as  to  the  undivided 
one-third  of  the  lands  in  controversy,  and  was  so  treated  in 
the  court  below  by  both  parties.  It  has  all  the  essential  req- 
uisites of  a  special  verdict,  which  is  one  wherein  the  jury 
"  state  the  naked  facts  as  they  find  them  to  be  proved,  and 
pray  the  advice  of  the  court  thereon  ;  concluding  condition- 
ally that  if  upon  the  whole  matter  the  court  should  be  of 
opinion  that  the  plaintiff  had  a  cause  of  action,  they  then  find 
for  the  plaintiff;  if  otherwise,  then  for  the  defendant."  (3 
Blackst.  Com.,  Book  3,  p.  377.)  The  inquiry,  therefore,  is  not 
whether  the  facts  stated  prevent  the  court  from  entering  a 
judgment  in  favor  of  Riley,  in  pursuance  of  a  general  finding 
for  him,  but  whether  the  facts  stated — "  this  state  of  facts  as 
to  the  interest  of  Polly  Wagoner" — aifirmatively  establish  his 
right  to  any  judgment  for  the  recovery  of  that  interest  from  the 
present  defendants. 

The  main  proposition  advanced  by  plaintiffs  in  error  is  that 
even  if  Riley,  as  between  himself  and  his  grantors,  acquired 
that  interest  by  an  effectual  conveyance,  his  action  was  barred 
by  the  statute  of  liinitations. 

The  statute  which,  it  is  conceded,  governs  this  case  provides 
that  no  person  shall  make  an  entry  on,  or  bring  an  action  to 
recover,  any  land  but  within  fifteen  years  next  after  the  time 
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at  which  the  right  to  make  Ruch  entry,  or  to  bring  such  action , 
shall  have  first  accrued  to  himself,  or  to  some  person  through 
whom  he  claims;  (Virginia  Code,  1860,  title  45,  ch.  149,  see.  1 ;) 
that  if  at  the  time  the  right  shall  have  first  accrued  such  per- 
son was  an  infant,  married  woman,  or  insane,  then  such  person, 
or  the  person  claiming  through  him,  may,  notwithstanding  the 
period  of  fifteen  years  shall  have  expired,  make  an  entry  on, 
or  bring  an  action  to  recover,  such  land  within  ten  years  next 
after  the  time  at  which  the  person  to  whom  such  right  shall 
have  first  accrued  shall  have  ceased  to  be  under  such  disability 
as  e'xisted  when  the  same  so  accrued,  or  shall  have  died,  which- 
ever shall  first  have  happened.     (Id.,  sec.  3.) 

A  subsequent  section  makes  the  foregoing  limitations  of  the 
right  of  entry  on,  or  action  for,  land  subject  to  these  provisos: 
That  no  such  entry  shall  be  made  or  action  brought  by  any 
person  who,  at  the  time  at  which  his  right  to  make  or  bring 
the  same  shall  have  first  acci'ued,  shall  be  under  any  such  dis- 
ability, or  by  any  person  claiming  through  him,  but  within 
thirty  years  next  after  the  time  at  which  such  right  shall  have 
first  accrued,  although  the  person  under  disability  at  such 
time  may  have  remained  under  the  same  during  the  whole  of 
such  thirty  years,  or  although  the  term  of  ten  years  from  the 
period  at  which  he  shall  have  ceased  to  be  under  any  such  dis- 
ability, or  have  died,  shall  not  have  expired.  And  further, 
when  any  person  shall  be  under  any  such  disability  at  the  time 
at  which  his  right  to  make  an  entry  or  bring  an  action  shall 
have  first  accrued,  and  shall  depart  this  life  without  having 
ceased  to  be  under  any  such  disability,  no  time  to  make  an  en- 
try, or  to  bring  an  action,  beyond  the  fifteen  years  next  after 
the  right  of  such  person  shall  have  first  accrued,  or  the  ten 
years  next  after  the  period  of  his  death,  shall  be  allowed  by 
reason  of  any  disability  of  any  other  person.     (Sec.  4.) 

Recurring  to  the  facts  stated  in  the  special  verdict,  it  will  be 
observed  that  Polly  Wagoner  was  under  the  disability  of  cov- 
erture at  the  time  she  inherited  the  lands  in  controversy.  The 
interest  thus  inherited  nevertheless  passed  to  Eiley  by  the  con- 
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veyance  of  January,  1868,  unless  her  rights  had  been  pre- 
viously lost  through  adverse  possession  or  hostile  claim  by 
others.  But  whether  there  was,  prior  to  that  conveyance,  any 
such  adverse  possession  or  hostile  claim,  even  as  against  the 
husband,  is  not  distinctly  found.  The  special  verdict,  it  is  true, 
states  that  the  husband's  right  to  recover  against  the  defend- 
ants was  barred  by  the  statute  of  limitations.  That,  we  think, 
is  a  conclusion  of  law  rather  than  a  statement  of  facts,  upon 
which  it  rests.  If,  however,  we  give  that  iinding  the  fullest 
effect  claimed  for  it,  viz.,  that  the  defendants  had  held  contin- 
uous adverse  possession  of,  or  had  asserted  a  hostile  claim  to, 
the  lauds  long  enough  to  bar  an  action  upon  the  part  of  the 
husband,  we  are  still  not  informed  by  the  special  verdict  as  to 
the  time  such  adverse  possession  in  fact  commenced,  or  when 
such  hostile  claim  was  in  fact  first  asserted  by  defendants.  It 
may  have  existed  for  only  fifteen  years  prior  to  the  convey- 
ance by  Wagoner  and  wife  to  Eiley.  If  it  continued  for  that 
length  of  time,  the  husband's  right  to  the  possession  of  the 
lands  would,  under  the  statute,  have  been  lost.  But  if  adverse 
possession,  or  an  adverse  claim  by  defendants,  for  that  length 
of  time  be  conceded — and  there  is  no  reason  why  it  should  be 
presumed  to  have  continued  for  a  longer  period — it  would  not 
follow  that  the  wife's  right  of  entry  was  barred.  The  statute 
expressly  declares  that  a  woman  shall  not  be  barred  of  her 
right  of  entry  into  land,  even  by  a  judgment  in  her  husband's 
life-time,  by  default  or  collusion ;  and  further,  that  "  no  con- 
veyance, or  other  act  suffered  or  done  by  the  husband  only,  of 
any  land  which  is  the  inheritance  of  the  wife,  shall  be  or  make 
any  discontinuance  thereof,  or  be  prejudicial  to  the  wife  or  her 
heirs,  or  to  any  one  having  right  or  title  to  the  same  by  her 
death,  but  they  may  respectively  enter  into  such  land,  accord- 
ing to  their  right  and  title  therein,  as  if  no  such  act  had  been 
done."     (Virginia  Code,  1860,  ch.  133,  sec.  2,  p.  608.) 

If  the  special  verdict  had  stated  that  defendants  and  those- 
under  whom  they  claim  had  adversely  held  and  claimed  the- 
land  for  a  period  sufficiently  long,  anterior  to  January,  1868„ 
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to  show  that  the  wife,  notwithstanding  the  disability  of  cov- 
erture, had  been  barred  of  her  right  of  action,  then  the  law 
would  be  with  the  defendants.  But  no  suck  facts  are  found. 
The  verdict  is,  as  we  have  seen,  wholly  silent  as  to  when  their 
adverse  possession  or  claim  commenced;  and  the  court  is 
asked  to  adjudge,  as  matter  of  law,  that  the  wife  was  barred 
simply  because,  at  the  date  of  the  conveyance  to  Kiley,  the 
husband's  right  to  recover  was  cut  otf  by  limitation.  The  wife, 
by  the  express  words  of  the  statute,  had  ten  years  after  the 
disability  of  coverture  was  removed  in  which  to  assert  her 
right  of  entry,  provided  such  time  did  not  exceed  thirty  years 
from  the  date  when  her  right  first  accrued.  Notwithstanding, 
therefore,  her  husband,  as  to  his  right  of  possession,  may  have 
been  barred  when  the  deed  tb  Riley  was  made,  that  convey- 
ance, in  the  absence  of  evidence  that  the  wife  was  barred, 
must  be  held  to  have  passed  to  Riley  whatever  interest  she 
then  had  in  the  lands. 

Further,  if  it  be  conceded,  as  perhaps  it  must  be,  that  the 
husband  and  wife,  the  former  being  barred,  could  not,  during 
the  life-time  of  the  husband,  have  brought  a  joint  action  to 
recover  the  lands,  and  that  Riley  could  not  assert  his  rights  as 
against  the  defendants  until  after  the  death  of  the  husband, 
it  would  not  follow  that  Riley  got  nothing  by  the  conveyance 
to  him.  He  certainly  did  acquire  the  wife's  interest,  and  when 
the  disability  of  her  coverture  was  removed  he  could  enter 
upon  the  land,  or  bring  an  action  for  its  recovery,  precisely  as 
the  wife  could  have  done  upon  the  death  of  the  husband,  had 
she  not  joined  in  the  conveyance.  This  is  clear  from  a  com- 
parison of  the  limitation  act  of  Virginia,  passed  February  25, 
1819,  with  the  provision  of  the  code  of  1860.  The  former, 
while  prescribing  twenty  years  as  the  time  within  which  an 
action  for  the  recovery  of  land  must  be  brought,  gave  to  in- 
fants, feme-coverts,  and  others  under  disability,  and  to  their 
heirs,  ten  years  after  such  disability  was  removed  in  which  to 
sue,  notwithstanding  twenty  years  may  have  passed  after  the 
right  to  sue  accrued.     (Rev.  Code  of  Va.,  1819,  vol.  1,  p.  488.) 
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On  the  other  hand,  the  code  of  1860,  as  we  have  seen,  saved 
the  rights  of  those  who  claimed  through  the  person  to  whom  the 
right  of  entry  or  action  accrued.  Riley  undoubtedly  claimed 
through  the  wife,  and  could  sue  by  virtue  of  his  ownership  of 
her  interest,  because  she  could  have  sued  had  no  conveyance 
been  made. 

But  it  is  argued  that  the  special  verdict  must  contain  all  the 
facts  from  which  the  law  is  to  arise ;  that  whatever  is  not  found 
therein  is,  for  the  purposes  of  a  decision,  to  be  considered  as 
not  existing ;  that  it  must  present,  in  substance,  the  whole 
matter  upon  which  the  court  is  asked  to  determine  the  legal 
rights  of  the  parties,  and  cannot,  therefore,  be  aided  by  intend- 
ment or  by  extrinsic  facts,  although  such  facts  may  appear 
elsewhere  in  the  record.  It  is  not  necessary,  iu  the  view  we 
take  of  this  case,  to  controvert  any  of  these  propositions. 
They  undoubtedly  embody  a  correct  statement,  as  far  as  it 
goes,  of  the  law  in  reference  to  special  verdicts.  But  we  do 
not  perceive  that  their  application  in  this  case  would  lead  to 
any  result  different  from  the  one  already  indicated.  We  have 
taken  the  special  verdict  as  presenting  the  whole  case  as  to 
Polly  Wagoner's  interest  in  the  lands.  It  shows  that  Swetzer, 
under  whom  both  sides  claim,  was  at  his  death  the  owner  of 
the  land ;  that  upon  his  death  an  undivided  third  thereof  wag 
inherited  by  his  daughter  Polly ;  and  that  her  interest  was  con- 
veyed in  1868  to  Riley,  by  the  joint  deed  of  herself  and  hus- 
band. No  i'act  is  stated  justifying  the  conclusion  that  her  in- 
terest in  the  land  had  been  lost  prior  to  the  conveyance,  either 
by  adverse  possession  or  by  adverse  claim.  If  such  fact  ex- 
isted it  was  the  duty  of  the  defendants,  who  relied  upon  lim- 
itation, to  have  established  it  by  proof,  and  caused  it  to  be 
stated  in  the  special  verdict.  The  record  contains  no  bill  of 
exceptions,  and  were  we  at  liberty  to  look  beyond  the  special 
verdict,  we  should  find  in  the  record  no  evidence  whatever 
upon  that  point.  We  cannot  presume  that  any  such  evidence, 
was  offered.  It  was  not  for  the  plaintiff  to  prove  that  the 
right  of  the  wife  had  not  been  lost  by  adverse  possession  or 
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adverse  claim  by  others.  That  was  matter  of  defense.  Coun- 
sel for  plaintiffs  in  error  have  proceeded  in  their  argument 
upon  the  assumption  that  the  special  verdict  sets  forth  facts 
showing  that  the  wife's  right  was  barred  at  the  time  she  and 
her  husband  conveyed  to  Eiley,.or  at  the  time  this  action  was 
commenced  ;  but  evidently  it  shows  nothing  more  than  that 
the  husband  was  barred  as  to  his  light  of  possession. 

Another  proposition  advanced  by  counsel  for  plaintiffs  in 
error  deserves  notice.  It  is  that  the  special  verdict  does  not 
show  that  they  were,  at  the  institution  of  the  suit,  in  possession 
of  or  claimed  title  to  the  interest  of  Polly  Wagoner  in  the 
lands  in  dispute. 

By  the  code  of  Virginia  of  1860,  p.  612,  it  is  declared  that 
"if  the  jury  be  of  opinion  [in  actions  of  ejectment]  for  the 
plaintiffs,  or  any  of  them,  the  verdict  shall  be  for  the  plaintiffs, 
or  such  of  them  as  appear  to  have  right  to  the  possession  of 
the  premises,  or  any  part  thereof,  and  against  such  of  the  de- 
fendants as  were  in  possession  thereof,  or  claimed  title  thereto, 
at  the  commencement  of  the  action."  There  was  a  similar 
provision  in  the  code  of  1849,  p.  561.  The  verdict  in  this  case 
is  in  substantial  conformity  with  this  statutory  requirement. 
The  issue  to  be  tried  was  whether  the  defendants  unlawfully 
withheld  from  the  plaintiff  the  premises  described  in  the  dec- 
laration. The  verdict  finds  for  the  defendants  as  to  the  undi- 
vided two-thirds  of  the  land  in  dispute.  If  that  be  not  in  le- 
gal effect  a  finding  that  defendants  were  in  possession  of  the 
entire  land,  there  is  a  finding  that  defendants  respectively 
claimed  title  to  the  several  tracts  in  controversy.  The  ver- 
dict describes  by  metes  and  bounds  each  tract  embraced  in  the 
suit,  giving  the  name  of  each  defendant  by  whom  it  is  claimed, 
and  finding  for  defendants  as  to  two-thirds,  undivided,  of  the 
respective  tracts.  It  then  proceeds  to  find  as  "  to  the  remain- 
ing one-third  of  the  lands  hereinbefore  excepted,  and  claimed 
by  said  defendants." 

Although  the  verdict  does  not  state  in  terms  that  the  de- 
fendants were  in  possession,  it  does  state  that  they  claimed  the 
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lands  in  dispute.  And  that  seems  to  be  sufficient  under  the 
local  law.  In  reference  to  the  case  of.  Southgate  v.  Walker, 
2  W.  Va.,  430,  it  is  sufficient  to  say  that  it  related  to  an  action 
of  ejectment  commenced  in  1848,  before  the  adoption  of  the 
above  recited  provision.  We. are  referred  to  no  decision  of 
the  State  court  in  conflict  with  the  construction  we  have  given 
to  that  provision. 

We  deem  it  unnecessary  to  comment  upon  any  other  objec- 
tions urged  against  the  special  verdict.  There  is  no  error  in 
the  judgment,  and  it  is  affirmed. 

Affikmed. 


EzEKiEL  Giles  v.  Samuel  W.  Little  and  David  May. 

December  18, 1881. 

A  will  which  uses  the  following  words :  "  After  all  my  debts  are  paid,  the 
residue  of  my  estate,  veal  and  personal,  I  give,  bequeath,  and  dispose 
of  as  follows  :  To  my  beloved  wife  I  give  and  bequeath  all  my  estate, 
real  and  personal,  of  which  I  maj'  die  seized,  tlie  .same  to  remain  and 
be  hers,  witli  full  power,  right,  and  authority  to  dispose  of  the  same, 
as  to  her  .shall  seem  meet  and  proper,  so  long  as  she  shall  remain  my 
widow;  upon  the  express  condition  that  if  she  shall  marry  again, 
then  it  is  my  will  that  all  of  the  estate  herein  bequeathed,  or  what- 
ever may  remain,  should  go  to  my  children  *  *  *  ; "  Construed 
to  mean  that  the  wife  took  an  estate  for  life,  subject  to  be  divested  on 
her  marrying  again,  with  power  to  convey  her  life  estate  only,  and 
did  not  take  an  estate  In  fee,  or  the  jus  disponendi  of  the  fee. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  IsTebraska. 

This  was  an  action  brought  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska  for  the  recovery  of 
lot  No.  6,  in  block  54,  in  the  city  of  Lincoln. 

The  following  are  the  material  averments  of  the  petition : 

"  On  June  10, 1869,  and  thence  up  to  his  death,' Jacob  Daw- 
son was  seized  and  possessed  of  divers  real  and  personal  es- 
tates of  great  value,  and  had  a  wife  named  Edith  J.,  and  six, 
children  who  were  on  said  day  minors,  and  some  very  young, 
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and  all  without  any  property  whatever,  his  wife  being  seized 
and  possessed  in  her  own  right  of  real  and  personal  estates  of 
the  value  of  ten  thousand  dollars  and  -over. 

"  On  said  day  the  said  Jacob  made  his  last  will  and  testa- 
ment, which  contained  the  following  sole  bequest :  'After  all 
my  lawful  debts  are  paid  and  discharged,  tlie  residue  of  my 
estate,  real  and  personal,  I  give,  bequeath,  and  dispose  of  as 
follows,  to  wit:  To  my  beloved  wife,  Edith  J.  Dawson,  I  give 
and  bequeath  all  my  estate,  real  and  personal,  of  which  I  may 
die  seized,  the  same. to  remain  and  be  hers,  with  full  power, 
right,  and  authority  to  dispose  of  the  same,  as  to  her  shall  seem 
meet  and  proper,  so  long  as  she  shall  remain  my  widow ;  upon 
the  express  condition  that  if  she  shall  marry  again,  then  it  is 
my  will  that  all  of  the  estate  herein  bequeathed,  or  whatever 
may  remain,  should  go  to  my  surviving  children,  share  and 
share  alike;  and  in  case  any  of  my  children  should  have  de- 
ceased, leaving  issue,  then  the  issue  so  left  to  receive  the  share 
to  which  said  child  would  be  entitled.  I  liiiewise  make,  con- 
stitute, and  appoint  my  said  wife,  Edith  J.,  to  be  executrix  of 
this  my  last  will  and  testament.' 

"  On  the  22d  day  of  June,  1869,  the  said  Jacob  died  at  Lan- 
caster county,  in  this  district,  leaving  him  surviving  his  said 
wife  and  six  children.  The  said  will  was  duly  proved  and  ad- 
mitted to  probate  in  the  proper  court  of  said  county,  and  let- 
ters testamentary  thereon  were  issued  out  of  said  court  to  the 
said  Edith  J.,  who  took  upon  her  the  execution  of  said  trust. 

"  The  personal  property  whereof  the  said  Jacob  died  pos- 
sessed was  duly  inventoried  and  appraised  at  $958;  and 
among  the  real  estates  whereof,  at  his  death,  the  said  Jacob 
was  seized,  was  that  certain  piece  or  parcel  of  land  known  and 
described  as  follows :  Lot  No.  6,  in  block  54,  in  the  city  of 
Lincoln,  in  said  Lancaster  county,  except  six  inches  oft'  the 
entire  east  line  of  said  lot,  which  supports  the  east  party-wall 
of  said  lot ;  which  lot  is  of  the  value  of  $5,000  and  over. 

"  On  the  27th  day  of  April,  1870,  the  said  Edith  J.,  by  her 
certain  deed  of  conveyance  dated  on  said  day,  and  duly  exe- 
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cuted  and  acknowledged,  conveyed  the  said  premises  to  one 
Cody  by  warranty  deed,  which  contained  no  reference  to  nor 
recited  the  power  in  said  will,  and  a  copy  of  said  deed  is  here- 
to annexed,  marked  'A,'  and  made  a  part  of  this  petition;  and 
by  divers  mesne  conveyances  from  said  Cody  the  said  defend- 
ant Little  claims  and  pretends  that  he  is  seized  in  fee  of  said 
premises,  and  he  is  now  in  possession  thereof  by  the  defend- 
ant May  as  his  tenant. 

"  On  or  about  the  15th  day  of  November,  1879,  the  said 
Edith  J.  intermarried  with  one  Pickering. 

"One  of  the  said  children  of  the  said  Jacob  died  intestate 
without  issue,  and  the  survivors  being  in  indigent  circumstan- 
ces have  joined  in  a  conveyance  of  the  said  premises,  bearing 
date  September  15,  1869,  and  duly  executed  and  acknowl- 
edged, whereby  they  conveyed  the  same  in  fee  to  one  Burr 
and  one  Wheeler,  who  by  their  deed  have  duly  conveyed  the 
same  to  the  plaintiff.  And  by  reason  of  the  premises  the  said 
plaintitfhas  become  and  is  seized  in  fee  of  said  premises  above 
described,  and  is  entitled  to  the  immediate  possession  there- 
of; the  defendant,  under  the  alleged  title  derived  to  him  as 
aforesaid,  unlawfully  keeps  the  said  plaintiff  out  of  possession 
thereof." 

There  was  a  general  demurrer  to  this  petition,  which  the 
Circuit  Court  sustained,  and  gave  judgment  for  the  defendants. 

This  action  of  the  court  is  assigned  for  error. 

/.  M.  WooliDorth,  for  plaintiff  in  error. 

T.  M.  Marqueit,  for  defendants  in  error. 

Woods,  J.  —The  contention  of  the  plaintiff"  in  error  is  that 
Edith  J.  Dawson  took  under  the  will  of  her  deceased  husband, 
Jacob  Dawson,  an  estate  for  life,  subject  to  be  determined  in 
case  she  contracted  another  marriage,  with  remainder  to  the 
heirs  of  Jacob  Dawssn ;  and  that  the  power  of  disposal  con- 
ferred on  her  by  the  will  was  only  co-extensive  with  the  estate 
which  she  took  under  the  will;  that  is  to  say,  the  power  was 
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granted  her  to  dispose  of  her  life  estate,  and  consequently  that 
the  estate  conveyed  by  her  deed  to  Cody  determined  upon  her 
marriage  with  Pickering. 

It  was  said  by  this  court  in  Clark  v.  Boorman's  Executors, 
18  Wall.,  493,  Mr.  Justice  Miller  delivering  its  opinion,  that 
"  of  all  legal  instruments  wills  are  the  most  inartificial,  the  least 
to  be  governed  in  their  construction  by  the  settled  use  of  legal 
technical  terms;  the  will  itself  being  often  the  production  of 
persons  not  onlj'  ignorant  of  law,  but  of  the  correct  use  of  the 
language  in  which  it  is  written.  Under  the  state  of  the  science 
of  law  as  applicable  to  the  construction  of  wills,  it  may  well  be 
doubted  if  any  other  source  of  enlightenment  in  the  construc- 
tion of  a  will  is  of  as  much  assistance  as  the  application  of  natural 
reason  to  the  language  of  the  instrument,  under  the  light  which 
may  be  thrown  upon  the  intent' of  the  testator  by  the  extrinsic 
circumstances  surrounding  its  execution  and  connecting  the 
parties  and  the  property  devised  with  the  testator  and  with  the 
instrument  itself." 

If  we  apply  the  methods  thus  indicated  to  the  construction 
of  the  will  of  Jacob  Dawson,  there  can,  it  seems  to  us,  be  no 
serious  doubt  about  its  meaning. 

According  to  the  averments  of  the  petition  it  appears  that 
twelve  days  before  his  death  Dawson  executed  his  last  will. 
At  that  time  he  was  the  owner  of  some  real  estate,  and  of  per- 
sonal property  of  the  value  of  nine  hundred  and  fifty-eight 
dollars.  He  was  the  father  of  six  living  children,  all  of  whom 
were  minors,  some  of  them  very  young,  and  all  without  any 
property  in  their  own  right.  His  wife,  Edith  J.  Dawson,  was 
the  owner  of  real  and  personal  property  to  the  amount  of  ten 
thousand  dollars  or  more. 

The  promptings  of  natural  affection  would  lead  a  testator  so 
situated  to  provide  in  his  will  not  only  for  his  wife,  but  also 
for  his  infant  children. 

The  disposition  of  his  property  is  made  by  a  single  sentence 
in  his  will.  It  seems  clear  that  his  purpose  wa^  to  give  to  his 
wife  an  estate  for  life  in  his  property,  subject  to  be  divested 
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on  her  contracting  a  second  marriage,  and  on  the  determina- 
tion of  the  wife's  interest,  either  by  her  death  or  marriage, 
then  an  estate  in  fee  to  his  children.  No  man  unversed  in 
technical  rules  of  construction  can,  it  seems  to  us,  read  this 
will  without  coming  to  this  conclusion.  To  hold  otherwise 
would  be  to  suppose  the  testator,  in  drafting  his  will,  was  gov- 
erned by  abstruse  rules  of  law  in  regard  to  the  effect  of  his 
expressions,  of  which,  it  is  probable,  he  never  heard  and  had 
not  the  slightest  conception. 

The  clause  of  the  will  which  disposes  of  the  testator's  entire 
estate  provides  first  for  the  payment  of  his  lawful  debts.  The 
residue  of  his  estate,  after  payment  of  debts,  is  then  disposed 
of  as  follows:  "To  my  beloved  wife,  Edith  J.  Dawson,  I  give 
and  bequeath  all  my  estate,  real  and  personal,  of  which  I  may- 
die  seized,  the  same  to  remain  and  be  hers,  with  full  power, 
right,  and  authority  to  dispose  of  the  same  as  to  her  shall 
seem  meet  and  proper,so  long  as  she  shall  remain  ray  widow." 
This  part  of  the  disposing  clause  of  the  will  is  not  open  to 
doubt.  The  phrase  "  so  long  as  she ,  remains  my  widow " 
refers  to  and  qualifies  the  estate  granted  as  well  as  the  power 
of  disposition.  The  clear  and  undoubted  meaning  of  the  sen- 
tence is  that  as  long  as  the  devisee  remains  the  widow  of  the 
testator  his  property,  real  and  personal,  shall  remain  and  be 
hers,  with  full  power  to  dispose  of  the  same.  This  construc- 
tion, so  far  as  it  concerns  the  estate  granted,  is  so  obvious  that 
no  discussion  can  make  it  any  plainer.  How  large  an  estate 
the  widow  was  empowered  to  dispose  of  will  be  considered 
hereafter. 

But  the  testator,  not  satisfied  with  this  unequivocal  declara- 
tion of  his  purpose,  and  to  leave  no  doubt  of  his  intention,  and 
to  give  direction  to  his  property  when  the  estate  of  his  wife 
therein  should  determine,  proceeds  to  add:  "Upon  the  ex- 
press condition  that  if  she  shall  marry  again,  then  it  is  my  will 
that  all  of  the  estate vherein  bequeathed,  or  whatever  may  re- 
main, should  [shall]  go  to  my  surviving  children,  share  and 
share  alike." 
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It  would  be  hard  to  express  more  clearly  the  purpose  of 
the  testator  to  devise  to  his  wife  an  estate  dui-ing  her  wid- 
owhood, and  on  its  determination  a  remainder  in  fee  to  his 
children. 

The  contention,  however,  of  the  defendants  in  error  is  that 
the  testator  by  this  will  gave  to  his  wife  an  absolute  estate  in 
fee-simple,  with  power,  so  long  as  she  remained  his  widow,  to 
dispose  of  it  absolutely. 

We  tind  no  warrant  for  this  construction  of  the  will  either 
in  its  terms  or  in  the  circumstances  whichi  surrounded  the  tes- 
tator. The  language  is  plain  that  the  devisee  was  to  take  a 
life  estate,  subject  to  be  determined  on  her  second  marriage, 
with  a  limitation  over  to  the  children  of  the  testator.  His 
purpose  was  cleai'ly  expressed,  to  provide  for  his  children  as 
well  as  his  widow,  to  give  the  latter  all  his  estate  as  long  as 
she  remained  his  widow,  but  to  put  it  out  of  her  power  to  dis- 
inherit his  children.  According  to  the  construction  of  the 
defendants  in  error,  the  will  gave  her  the  power  of  absolute 
disposition  during  her  widowhood,  so  that  she  could  by  her 
conveyance  entirely  divert  the  estate  from  his  children  ;  and, 
having  done  this,  could  contract  a  second  marriage  without 
the  loss  of  any  interest  in  the  proceeds  of  the  property  devised 
to  her  by  the  testator. 

We  think  it  was  not  the  purpose  of  the  testator  to  devise  an 
estate  in  fee  to  his  wife.  As  already  remarked,  the  devise  is 
limited  by  the  words  "  so  long  as  she  shall  remain  my  widow." 
But  even  if  these  words'  were  wanting,  the  limitation  over  to 
his  children  in  case  she  should  marry  again  would  control  and 
resti'ict  the  preceding  words  by  which  the  estate  was  granted. 

The  case  of  Smith  v.  Bell,  6  Peters,  68,  is  in  point.  The 
will  construed  in  that  case  declared:  "I  give  to  my  wife, 
Elizabeth  Goodwin,  all  iny  personal  estate  whatsoever  and 
wheresoever,  and  of  what  name,  kind,  and  quality  soever, 
after  payment  of  my  debts,  legacies,  and  funeral  expenses, 
which  personal  estate  I  give  and  bequeath  to  my  wife,  Eliza- 
beth Goodwin,  to  and  for  her  own  use  and  benefit  and  disposal 
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absolutely,  the  I'emainder  of  said  estate  to  be  for  the  use  of 
said  Jesse  Goodwin,"  son  of  the  testator,  mentioned  in  an 
earlier  part  of  the  will ;  "  and  I  do  hereby  constitute  and  ap- 
point my  said  wife,  Elizabeth  Goodwin,  sole  executrix  of  this 
my  last  will  and  testament." 

The  court  held  that  this  was  a  devise  to  the  testator's  wife 
for  life,  with  remainder  to  his  son,  Jesse  Goodwin.  Chief 
Justice  Marshall,  in  delivering  its  opinion,  said :  "  It  must  be 
admitted  that  words  could  not  have  been  employed  which 
would  be  better  fitted  to  give  the  whole  personal  estate  to  the 
wife,  or  which  would  more  clearly  express  that  intention.  But 
the  testator  proceeds:  'the  remainder  of  said  estate  to  be  for 
the  use  of  the  said  Jesse  Goodwin.'  These  words  give  the  re- 
mainder of  the  estate,  after  his  wife's  decease,  to  the  son  with 
as  much  clearness  as  the  preceding  words  give  the  whole  es- 
tate to  his  wife.  They  manifest  the  intention  of  the  testator 
to  make  a  future  provision  for  his  son  as  clearly  as  the  first 
part  of  the  bequest  manifests  his  intention  to  make  an  imme- 
diate provision  for  his  wife.  *  *  «  The  limitation  in  re- 
mainder shows  that,  iu  the  opinion  of  the  testator,  the  previous 
words  had  given  only  an  estate  for  life.  This  was  the  sense 
in  which  he  used  them." 

This  case  estabhshes  conclusively  the  contention  of  plaintiff 
in  error  that  the  words  of  the  will  under  consideratioQ  grant- 
ing an  estate  to  the  wife  grant  only  an  estate  for  lifcj  and.  not 
an  estate  in  fee-simple. 

But  it  is  contended  by  defendants  iu  error  that  there-  are- 
words  in  the  last  clause  of  the  will  which  imply  an  absolu|:e 
power  of  disposition,  and  give  to  the  children  only  what  may 
remain  undisposed  of  in  the  wife's  hands  at  the  termination 
of  her  estate.  The  clause  is,  "  if  she  should  marry  again,  then 
it  is  my  will  that  all  the  estates  herein  bequeathed,  or  what- 
ever may  remain,  shall  go  to  my  surviving  children,  share  and 
share  alike."  The  contention  rests  upon  the  words  "  or  what- 
ever may  remain,"  and  is  that  they  imply  that  a  part  or  all  of 
c 
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the  estate  might  be  absolutely  disposed  of  by  the  wife  during 
her  widowhood. 

If  the  purpose  of  the  festator  in  the  disposition  of  his  prop- 
erty is  what  the  other  parts  of  his  will  clearly  indicate,  then 
these  words  cannot  be  construed  to  change  that  purpose. 
They  can  have  operation  without  giving  them  that  eiFect. 
The  testator  was  seized  of  real  estate  and  possessed  of  personal 
property.  Both  were  included  in  the  devise  to  the  wife,  and 
she  was  to  have  the  enjoyment  of  both  during  her  widowhood. 
The  use  of  many  species  of  personal  property  necessarily  con- 
sumes it.  The  words  under  consideration  may  therefore  fairly 
be  construed  to  refer  to  the  personalty,  and  the  entire  clause 
to  give  to  the  children  of  the  testator  a  remainder  in  the  real 
estate,  and  whatever  of  the  personalty  was  not  consumed  by 
the  widow  during  her  widowhood. 

This  construction  is  warranted  by  the  language  of  this  court 
in  Smith  c.  Bell,  6  Peters,  supra,  which  was  as  follows :  "  This 
suit  is  brought  for  slaves,  a  species  of  property  not  consumed 
by  the  use,  and  in  which  a  remainder  may  be  limited  after  a 
life  estate.  They  composed  a  part,  and  probably  the  most  im- 
portant part,  of  the  estate  given  to  the  wife  '  to  and  for  her 
own  use  and  beneiit  and  disposal  absolutely.'  But  in  this  per- 
sonal property,  according  to  the  usual  condition  of  persons  in 
the  situation  of  the  testator,  there  were  trifling  and  perishable 
.  articles,  such  as  stock  on  a  farm,  household  furniture,  the  crop 
of  the  year,  which  would  be  consumed  in  the  use,  and  over 
which  the  exercise  of  absolute  ownership  was  necessary  to  a 
full  enjoyment.  These  may  have  been  in  the  mind  of  the 
testator  when  he  employed  the  strong  words  of  the  bequest  to 
her." 

This. passage  shows  that  in  order  to  carry  out  the  evident 
purpose  of  the  testator,  general  words  which  ai-e  applicable  to 
property  of  different  kinds  may  be  restricted  to  property  of  a 
particular  kind.  For  instance,  that  the  phrase  "  or  whatever 
may  remain," Jn. the  will  under  consideration,  may  be  limited 
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to  personal  property  only,  though  used  in  a  sentence  which 
applies  to  both  real  and  personal  estate. 

On  this  subject  the  case  of  Green  v.  Hewitt,  decided  by  the 
Supreme  Court  of  Illinois,  12  Cent.  Law  Journal,  58,  is  pre- 
cisely in  point.  The  will  in  that  case  provided  as  follows : 
'•  Second.  After  payment  of  such  debts  and  funeral  expenses, 
I  give  and  bequeath  to  my  beloved  wife  the  farm  on  which 
we  now  reside ;  also  all  my  personal  property  of  every  de- 
scription so  long  as  she  remains  my  widow ;  at  the  expiration 
of  that  time  the  whole,  or  whatsoever  remains,  to  descend  to 
my  daughter,  M.  T." 

The  court  held  that  under  this  devise  the  widow  did  not  take 
a  fee,  and  said:  "The  use  of  that  expression  [whatsoever  re- 
mains] is  of  uo  vital  significance,  and  cannot  be  permitted  to 
override  the  clearly  expressed  intention  that  the  widow  should 
take  a  life  estate  only." 

The  next  position  of  the  defendants  in  ferror  is,  that  even 
conceding  that  the  will  gives  the  widow  of  testator  an  estate 
for  life,  yet  it  conferred  on  her  during  her  widowhood  the 
power  to  convey  the  entire  estate  in  fee,  and  she  having  so 
conveyed,  the  defendants  in  error,  who  claim  under  her,  have 
a  good  title. 

But  the  authorities  are  adverse,  and  show  that  when  a  power 
of  disposal  accompanies  a  bequest  or  devise  of  a  life  estate 
the  power  is  limited  to  such  disposition  as  a  tenant  for  life  can 
make,  unless  there  are  other  words  clearly  indicating  that  a 
larger  power  is  intended. 

Thus,  in  Brandt  v.  Virginia  Coal  and  Iron  Co.,  93  TJ.  S., 
326,  the  words  of  the  will  were:  "I  give  and  bequeath  to  my 
beloved  wife,  Nancy  Sinclair,  all  my  estate,  both  real  and 
personal,  that  is  to  say,  all  my  lands,  cattle,  horses,  sheep, 
farming  utensils,  household  and  kitchen  furniture,  with  every- 
thing that  I  possess,  to  have  and  to  hold  during  her  life,  and 
to  do  with  as  she  sees  proper  before  her  death." 

By  virtue  of  this  power  the  widow  undertook  to  convey 
the  fee  of  the  land.    But  this  court,  speaking  by  Mr.  Justice 
25  3v 
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Field,  said :  "  The  interest  conveyed  by  the  devise  to  the  widow 
was  only  a  life  estate.  The  language  admits  of  no  other  con- 
clusion ;  and  the  accompanying  words, '  to  do  with  as  she  sees 
proper  before  her  death,'  only  conferred  power  to  deal  with  the 
property  in  such  manner  as  she  might  choose,  consistently 
with  that  estate,  and  perhaps  without  liability  for  waste  com- 
mitted. The  words  used  in  connection  with  a  conveyance  of 
a  leasehold  estate,  would  never  be  understood  as  conferring  a 
power  to  sell  the  property  so  as  to  pass  a  greater  estate.  What- 
ever power  of  disposal  the  words  confer  is  limited  by  the  es- 
tate with  which  they  are  connected."  (See,  also,  Bradley  v. 
Wescott,  13  Ves.  Jr.,  445  ;  Smith  v.  Bell,  6  Vei.,  supra;  Boyd 
V.  Strahan,  36  111.,  355.) 

It  is  next  insisted  by  the  defendants  in  error  that  the  statute 
of  ISTebraska,  according  to  which  the  will  must  be  construed, 
favors  the  construction  contended  for  by  them.  The  statute 
declares:  "  Everj*  devise  of  land,  in  any  will  hereafter  made, 
shall  be  construed  to  convey  all  the  estate  of  the  devisor  therein 
which  he  could  lawfully  devise,  unless  it  shall  appear  by  the 
will  that  the  devisor  intended  to  convey-  a  less  estate."  (Gen- 
eral Statutes  of  Nebraska,  sec.  124,  chap.  17.)  We  are  at  a 
loss  to  see  how  the  statute  supports  the  view  of  one  party  to 
this  suit  more  than  the  other.  According  to  the  construction 
of  the  plaintiff  in  error,  the  devise  vested  in  the  widow  of  the 
devisor  a  life  estate,  remainder  in  fee  to  his  children  ;  accord- 
ing to  the  construction  of  defendants  in  error,  it  vested  the  fee 
in  the  widow.  By  either  construction  the  devise  conveyed  all 
the  estate  of  the  devisor  in  the  property  devised.  This  is  all 
the  statute  demands. 

Lastly,  it  is  claimed  by  defendants  in  error  that  it  is  the 
settled  rule  that  where  a  devisee,  whose  estate  is  undefined,  is 
directed  to  pay  debts,  the  devisee  takes  an  estate  in  fee. 

The  rule  has  no  application  here,  for,  as  we  have  seen,  the 
estate  of  the  devisee  and  executrix  is  clearly  defined.  A  di- 
rection to  pay  debts  cannot  enlarge  it.     The  case  of  Smith  v. 
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Bell,  6  Pet.,  supra,  is  precisely  in  point  against  the  application 
of  the  rule  to  this  case. 

We  have  no  doubt  about  the  true  construction  of  this  will. 
Edith  J.  Dawson  took  under  it  an  estate  for  life  in  the  testa- 
tor's lands,  subject  to  be  divested  on  her  ceasing  to  be  his  widow, 
with  power  to  convey  her  qualified  life  estate  only.  Her  es- 
tate in  the  land,  and  that  of  her  grantees,  determined  on  her 
marriage  with  Pickering. 

The  judgment  of  the  Circuit  Court  must  therefore  be  re- 
versed, and  the  cause  remanded  to  that  court  with  directions 
to  proceed  in  the  case  in  conformity  with  this  opinion. 

Eeveesed. 


James  M.  Wood  v.  Joseph  W.  Weimar. 

December  19,  1881. 

1.  Under  the  law  and  .statutes  of  Michigan,  although  goods  mortgaged  can 

be  taken  under  an  attachment,  if  in  the  posse.ssion  of  the  mortgagor, 
yet  the  oflScer  must  surrender  them  to  the  mortgagee  on  demand, 
unless  the  validity  of  the  mortgage  is  disputed  ;  and,  if  he  refuses,  tlie 
mortgagee  may  maintain  replevin  against  him. 

2.  In  the  absence  of  an  intent  to  defraud,  a  mortgage  is  not  invalidated 

by  the  failure  to  describe  truthfully  and  accurately  the  indebtedness 
secui-ed;  but  if  snbsequent  creditors  have  not  been  injured  by  the 
omission  of  specifications,  and  the  debt  comes  fairly  within  the  general 
description  given,  identity  may  be  established  by  parol. 

3.  The  provision  of  the  Michigan  recording  act  requiring  the  mortgagee 

within  a  year  from  the  filing  of  the  mortgage  to  make  an  affidavit 
setting  forth  his  Interest,  applies  only  where  the  mortgagor  remains 
in  possession,  and  does  not  apply  to  a  case  where  the  goods  were  re- 
plevied before  the  year  expired,  and  wliere  possession  was  then  taken 
by  the  mortgagee. 

4.  Notes  given  for  past-due  interest  on  a  mortgage  which  had  been  satisfied 

and  secured  by  another  mortgage,  wliile  good  as  between  the  parties, 
are  i>ot  good  as  against  the  creditors  of  the  mortgagor. 

5.  Under  an  exception  to  the  admission  of  a  deed  in  evidence  in  the  lower 

court  on  the  ground  that  It  was  Incompetent,  immaterial,  and  irrele- 
vant, objections  to  the  form  of  its  authentication  cannot  be  considered 
in  this  court. 
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6.  The  owner  of  a  note  dies,  and  no  administration  is  taken  out  on  her 
estate.  Her  distributees  assign  the  note  to  one  of  the  distributees, 
who  assigns  it  to  a  party  for  collection  :  Held,  That  the  equitable  title 
passed  by  these  assignments,  notwitlistanding  the  failure  to  admin- 
ister. 

Erkor  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

L.  D.  Norris,  for  plaintiff  in  error. 

George  W.  Lawton,  for  defendant  in  error. 

Waitb,  C.  J. — This  was  a  suit  in  replevin  begun  by  Wood, 
the  mortgagee  of  a  stock  of  goods  in  a  hardware  store  at  St. 
Joseph,  Michigan,  against  Weimar,  a  sheriff,  who  had  seized 
the  mortgaged  property  under  certain  writs  of  attachment  is- 
sued by  the  Circuit  Court  of  Berrien  county,  Michigan,  against 
Charles  A.  Stewart,  the  mortgagor.  The  case  was  tried  by  the 
court  under  a  stipulation  of  the  parties  waiving  a  jury,  and 
comes  here  on  the  facts  and  a  bill  of  exceptions.  The  facts 
are  very  inartificially  presented,  a  part  appearing  in  the  find- 
ings of  the  court  incorporated  into  the  opinion  of  the  judge  and 
mixed  up  with  his  reasoning  in  deciding  the  case,  and  the  I'est 
in  two  stipulations  tiled  in  the  progress  of  the  trial,  one  of 
which  was  omitted  from  the  record  as  originally  sent  here,  but 
has  been  brought  up  since.  An  objection  is  made  to  our  consider- 
ing these  stipulations,  but  we  think  the  case  stands  upon  agreed 
statements  as  to  part  of  the  facts  and  findings  as  to  the  rest. 

These  facts  thus  appearing  material  to  the  questions  pre- 
sented by  the  assignments  of  error  may  be  stated  as  follows : 

On  the  25th  of  May,  1875,  Charles  A.  Stewart  mortgaged 
his  stock  of  goods  to  Wood  to  secure  the  payment  of  a  debt  of 
$10,465.46,  and  interest,  on  or  before  November  25,  1875. 
This  was  done  in  good  faith  and  without  any  intention  to 
hinder  or  defraud  creditors.  The  mortgage  was  filed  in  the 
town  clerk's  office  the  day  it  was  executed,  in  accordance  with 
the  requirements  of  the  Michigan  statute.     The  mortgaged 
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property  remained  in  Stewart's  possession  after  the  mortgage, 
and  he  continued  his  sales  from  the  stock  in  the  usual  course 
of  business.  .There  was  no  express  agreement  between  the 
parties  that  this  might  be  done,  neither  was  it  prohibited.  The 
mortgage  contained  the  usual  power  of  sale  in  case  of  default, 
and  authorized  the  mortgagee  to  take  possession  at  any  time, 
if  he  deemed  himself  insecure. 

The  mortgage  purported  on  its  face  to  be  executed  to  secure 
a  debt  owing  to  Wood.  The  debt  was  represented  by  seven 
notes,  none  of  which  were  described.  Of  these  notes  five  only 
actually  belonged  to  Wood.  The  five  all  bore  date  May  25, 
1875,  the  same  as  the  mortgage,  and  were  payable  to  Wood's 
order.  One  for  $1,263.43,  payable  one  month  after  date,  with 
interest  at  ten  per  cent.,  and  another  for  $250,  also  payable 
one  month  after  date,  with  interest  from  June  22  at  ten  per 
cent.,  were  taken  in  good  faith  for  interest  supposed  to  be  past 
due  on  a  mortgage  of  lands  in  Berrien  county  for  $5,000,  dated 
December  22,  1868,  and  payable  in  five  years,  executed  by 
Charles  A.  Stewart  to  one  Terwilliger.  This  mortgage,  to- 
gether with  the  note  it  secured.  Wood  bought  in  good  faith, 
supposing  it  to  be  valid  and  subsisting,  on  the  1st  day  of  May, 
1875,  after  its  maturity,  and  paid  for  it  five  thousand  dollars 
and  accrued  interest.  Both  the  note  and  mortgage  were  de- 
livered to  him  when  his  purchase  was  made,  and  he  had  them 
with  him  at  the  time  the  chattel  mortgage  was  taken.  Stew- 
art gave  the  notes  to  Wood  under  the  impression  that  he  owed 
the  interest  they  represented,  and  the  transaction  securing  their 
payment  by  the  chattel  mortgage  was  in  entire  good  faith. 

Full  payment  of  interest  to  June  22,  1872,  was  indorsed  on 
the  Terwilliger  note  on  the  29th  of  August  of  that  year.  On 
the  next  day,  the  30th  of  August,  Terwilliger  released  twenty 
acres  of  land  covei-ed  by  the  mortgage,  and  on  the  19th  of 
October  afterwards  there  was  recorded  in  the  records  of  Cook 
county,  Illinois,  what  purported  to  be  a  deed,  with  covenants 
of  warranty,  except  as  to  certain  incumbrances,  dated  Septem- 
ber 21,  1872,  and  executed  by  Charles  A.  Stewart  to  Terwilli- 
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ger,  conveying  oneundividedhalf  of  certain  lauds  in  Chicago, 
"  in  consideration  of  the  sura  of  five  thousand  dollars,  which 
is  paid  by  way  of  the  release  of  a  mortgage  for  that  sum,  re- 
corded in  liber  No.  4"of  mortgages,  in  the  office  of  the  register 
of  deeds  of  Berrien  county,  *  *  *  the  receipt  whereof  is 
hereby  acknowledged."  There  was  no  other  evidence  except 
the  record  tending  to  show  that  this  deed  was  ever  delivered  to 
Terwilliger,  or  that  he  knew  of  its  being  recorded.  Wood 
had  no  knowledge  of  the  deed  when  he  bought  the  mortgage. 
The  note  was  never  surrendered  to  Stewart,  and  the  mortgage 
was  never  discharged  on  the  records  of  Berrien  county.  When 
Wood  took  the  chattel  mortgage  he  understood  that  Terwilli- 
ger claimed  to  own  an  interest  in  the  Chicago  lands  in  common 
with  Stewart,  and  on  the  27th  of  May,  two  days  after  the  chat- 
tel mortgage  was  executed,  Stewart  made  another  deed  to 
Terwilliger  for  an  undivided  half  of  the  Chicago  lands,  which 
be  delivered  to  Wood  as  agent  for  Terwilliger.  In  connection 
with  these  facts,  the  court  below  said  in  its  findings :  "  But 
although  there  is  some  confusion  about  the  facts  as  to  whether 
the  mortgage  debt  of  $5,000  was  understood  by  Stewart  and 
Terwilliger  as  having  been  paid,  on  the  whole  evidence  it 
should  be  regarded  as  paid  as  to  creditors." 

To  prove  the  deed  from  Stewart  to  Terwilliger  bearing  date 
September  21,  1872,  a  copy  from  the  records  of  Cook  county, 
certified  by  the  recorder  under  his  seal  of  office,  was  oflei'ed  in 
evidence.  There  was  no  other  authentication.  This  deed  was 
objected  to  "  for  that  it  was  incompetent,  immaterial,  and  irrele- 
vant." The  objection  was  overruled  and  the  deed  admitted. 
Exception  was  taken,  which  was  in  due  form  embodied  in  a 
bill  of  exceptions  and  made  part  of  the  record. 

As  to  two  other  of  the  notes  to  Wood,  one  for  |800  and  the 
other  for  $1,890,  the  first  payable  one  month  from  date,  with 
interest  at  ten  per  cent.,  and  the  other  one  month  from  date, 
with  interest  at  the  same  rate  after  June  18,  it  was  found  that 
after  the  commencement  of  this  suit  Wood  realized  from  other 
securities  which  he  held  for  the  payment  of  the  debt  of  which 
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these  notes  represented  the  interest  enough  to  satisfy  both,  less 
the  sum  of  $477. 

As  to  another  note  given  to  Wood  for  $669.91,  payable  in 
six  months  from  date,  no  special  facts  are  found. 

The  sixth  note  was  for  $3,300,  payable  one  day  after  date, 
January  1, 1873,  with  interest  at  ten  per  cent.,  to  the  order  of 
Elizabeth  Stewart.  The  payee  of  the  note  had  died  intestate 
before  the  execution  of  the  chattel  mortgage,  and  no  admin- 
istrator had  been  appointed  on  her  estate.  She  left  no  cred- 
itors, so  far  as  the  proof  shows,  but  several  heirs.  One  of  the 
heirs  was  Cornelia  Stewart,  and  all  the  others  united  in  an 
assignment  of  this  note  to  her.  Wood  was  in  some  way  rela- 
ted to  Elizabeth  and  Cornelia  Stewart,  and  Cornelia  Stewart 
had  indorsed  the  note  to"  him  to  collect  or  get  security.  When 
he  took  the  chattel  mortgage  he  had  the  note  and  the  assign- 
ment from  the  heirs  in  his  possession.  There  was  due  on  the 
note  at  the  time  $4,092.12,  and  Charles  Stewart  wished  to 
secure  it  by  the  chattel  mortgage.  What  was  done  was  for  the 
benetlt  of  Cornelia  Stewart. 

The  seventh  note  belonged  to  Harriet  A.  Stewart,  but  upon 
this  no  questions  arise  here,  as  the  judgment  below  was  in  favor 
of  Wood  for  all  he  claimed. 

When  the  attachments  under  which  Weiniar  claims  were 
put  on  the  property,  Charles  A.  Stewart  was  in  possession. 
The  attachment  was  not  made  subject  to  the  chattel  mortgage, 
and  in  the  pleadings  in  this  case  it  is  insisted  by  the  sheriff 
that  the  goods  were  not  the  property  of  Wood,  and  that  the 
chattel  mortgage  was  without  consideration,  and  void  as  to 
creditors.  The  value  of  the  property  taken  by  the  replevin 
was  $8,870.46. 

The  attachments  were  served  on  the  15th  of  July,  and  were 
for  debts  amounting  in  all  to  $7,601.77.  On  the  11th  of  Octo- 
ber, 1875,  Wood  demanded  the  goods  of  the  sheriff,  who  then 
had  them  in  possession,  but  the  delivery  was  refused.  This 
suit  was  begun  on  the  same  day,  but  after  the  demand  and 
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refusal.     "Weimar  at  the  trial  waived  a  return  to  him  of  the 
goods,  and  prayed  a  judgment  for  their  value. 

Upon  this  state  of  facts  the  court  below  ruled  (1)  that  re- 
plevin would  not  lie  in  favor  of  a  mortgagee  against  a  sheriff 
for  personal  property  covered  by  a  chattel  mortgage,  seized 
under  an  attachment  against  the  mortgagor  while  the  mortr 
gagor  was  in  possession,  and  that  consequently  "Weimar  was 
entitled  to  a  judgment,  the  only  question  being  as  to  the 
amount  of  his  recovery ;  (2)  that  "Wood  could  claim  nothing 
under  the  chattel  mortgage  on  account  of  the  notes  given 
for  what  was  believed  to  be  past-due  interest  on  the  Terwil- 
liger  debt;  (3)  that  his  lien,  on  account  of  the  two  notes  of 
1800  and  $1,890,  could  only  be  enforced  for  $477,  the  bal- 
ance that  remained  due  after  deducting  what  had  been  real- 
ized from  the  proceeds  of  other  securities  since  this  suit  was 
begun  ;  and  (4)  that  be  could  claim  nothing  on  account  of  the 
Elizabeth  Stewart  note,  as  until  administration  on  her  estate, 
and  distribution,  her  next  of  kin  had  no  right  or  title  to  the 
note,  legal  or  equitable,  which  they  could  convey  for  collec- 
tion or  otherwise,  and  that  consequently  there  was  no  one 
capable  of  taking  or  holding  security  for  it. 

The  result  was  that  the  lien  of  "Wood,  under  his  mortgage, 
was  fixed  at  $3,295.36.  This  amount. he  was  allowed  to  retain 
out  of  the  value  of  the  goods  in  his  hands,  and  a  judgment 
was  given  against  him  in  favor  of  Weimar  for  the  balance, 
being  $5,575.10  and  costs.  To  reverse  this  judgment  against 
him  the  case  has  been  brought  here  by  Wood.  The  errors 
assigned  present  for  our  consideration  the  foregoing  rulings 
below  and  the  exception  to  the  admission  in  evidence  of  tte 
deed  recorded  in  Cook  county. 

1.  As  to  the  right  to  bring  an  action  of  replevin.  Practi- 
cally this  involves  only  a  question  of  costs,  for  in  the  progress 
of  the  cause  Wood  was  given  the  same  kind  of  relief  he  would 
have  been  entitled  to  if  the  court  had  held  that  his  suit  was 
properly  brought.  By  a  statute  of  Michigan,  (C.  L.  of  1871, 
sec.  6754,)  "When  either  of  the  parties  to  an  action  of  replev- 
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in,  at  the  time  of  the  commencement  of  the  suit,  shall  have 
only  a  lien  upon,  or  special  property  or  part  ownership  in,  the 
goods  and  chattels  described  in  the  writ,  and  is  not  the  general 
owner  thereof,  that  fact  may  be  proved  on  the  trial,  or  on  the 
assessment  of  value,  or  on  the  assessment  of  damages,  in  all 
cases  arising  under  this  chapter;  and  the  finding  of  the  jury 
or  court,  as  the  case  may  be,  shall  be  according  to  such  fact, 
and  the  court  shall  thereupon  render  such  judgment  as  shall 
be  just  between  the  parties." 

Confessedly  Wood  was  only  a  lien-holder.  The  goods  were 
delivered  into  his  possession  under  the  writ,  and  their  value 
was  agreed  on.  Weimar  did  not  ask  their  return,  but  was 
content  with  a  judgment  for  the  value  of  what  had  been  wrong- 
fully taken  from  him.  His  interest  in  the  property  was  only 
that  which  the  attaching  creditors  could  subject  to  the  payment 
of  their  debts.  Another  provision  of  the  Michigan  statutes 
is,  (Id.,  sec.  6759,)  that  "  whenever  the  defendant  shall  be  en- 
titled to  a  return  of  the  property  replevied,  instead  of  taking 
judgment  for  such  return,  *  *  *  he  may  take  judgment 
for  the  value  of  the  property  replevied,  in  which  case  such 
value  shall,  be  assessed  on  the  trial,  or  upon  the  assessment  of 
damages,  as  the  case  may  be,  subject  to  the  provisions  of  sec- 
tion 29  of  this  chapter."  Section  29,  here  referred  to,  is  the 
same  as  section  6754,  supra.  As  the  court  below  found  as  a 
fact  that  Wood  had  a  valid  mortgage,  it  proceeded,  notwith- 
standing the  suit  was  improperly  brought,  to  ascertain  the 
amount  and  value  of  his  lien  and  adjudge  accordingly.  This 
is  all  that  could  have  been  done  if  the  ruling  had  been  the 
other  way  upon  the  right  to  maintain  the  action. 

If  this  were  all  there  was  in  the  case  we  should,  under  our 
uniform  practice,  decline  to  consider  it.  No  writ  of  error  lies 
from  a  judgment  as  to  costs  alone.  (Canter  v.  American  & 
Ocean  Ins.  Co.,  3  Peters,  307 ;  Elastic  Fabrics  Co.  v.  Smith, 
100  U.  S.,  112.)  But  there  are  other  questions,  and  this  may, 
therefore,  properly  be  taken  up.  Since  the  judgment  below 
the  Supreme  Court  of  Michigan  has  held,  in  King  v.  Hubbell, 
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2K  W.  Eep.,  440,  that  although  goods  mortgaged  could  be 
taken  under  an  attachment,  if  in  possession  of  the  mortgagor, 
the  oflScer  must  surrender  them  to  the  mortgagee  on  demand, 
after  his  inventory  and  appraisement  have  been  completed, 
unless  the  attaching  creditors  dispute  the  validity  of  the  mort- 
gage. This  clearly  implies  that  replevin  will  lie  if  a  delivery 
to  the  mortgagee  is  refused  when  properly  demanded.  We 
hold,  therefore,  on  the  authority  of  that  case,  that  there  was 
error  in  deciding  that  the  action  was  improperly  brought. 

Before  taking  up  the  questions  arising  on  the  assessment  of 
damages,  it  is  necessary  to  consider  some  objections  which  have 
been  urged  to  the  mortgage.  It  has  been  found  as  a  fact  that 
the  mortgage  was  executed  in  good  faith  to  secure  what  were 
supposed  at  the  time  to  be  valid  and  subsisting  obligations,  and 
with  no  intent  to  defraud  other  creditors.  We  are,  therefore, 
to  enter  on  our  inquiries  with  this  established.  It  is  insisted, 
however,  that  notwithstanding  the  good  faith  of  the  parties 
the  mortgage  is  invalid  because  it  does  not  truthfully  describe 
the  indebtedness  secured.  It  is  conceded  that  the  real  trans- 
action was  not  set  forth  in  detail.  The  amount  of  the  indebt- 
edness the  parties  intended  to  have  secured  is  correctly  stated, 
though  the  several  items  which  made  it  up  are  not  specified. 
They  were,  however,  identified  at  the  trial,  and  the  honesty  of 
the  transaction  established.  In  Shirras  v.  Caig,  7  Or.,  50, 
where  a  mortgage  purported  to  secure  a  debt  of  £30,000,  due 
to  all  the  mortgagees,  but  was,  in  fact,  intended  to  secure  dif- 
ferent sums  due  at  the  time  to  particular  mortgageea,  and  ad- 
vances afterwards  to  be  made  and  liabilities  to  be  incurred  to 
an  uncertain  amount,  Chief  Justice  Marshall  said :  "  It  is  not 
to  be  denied  that  a  deed  which  misrepresents  a  transaction  it 
recites,  and  the  consideration  on  which  it  is  executed,  is  liable 
to  suspicion.  It  must  sustain  a  rigorous  examination.  It  is 
certainly  always  advisable  fairly  and  plainly  to  state  the  truth. 
But  if,  upon  investigation,  the  real  transaction  shall  appear 
fair,  though  somewhat  variant  from  that  which  is  described,  it 
would  seem  to  be  unjust  and  unprecedented  to  deprive  the 
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person  claiming  under  the  deed  of  his  real  equitable  rights, 
unless  it  be  in  tuvor  of  a  person  who  has  been  in  fact  injured 
and  deceived  by  the  representation."  Here  it  has  been  found 
that  all  was  fair.  It  was  material  for  creditors  to  know  the 
amount  of  the  indebtedness  secured  and  the  property  covered. 
These  are  truly  stated.  To  enforce  his  mortgage  the  mortga- 
gee must  prove  his  debt,  and  he  can  only  recover  to  the  extent 
of  what  he  proves.  If  the  items  which  make  up  the  debt  are 
particularly  described  in  the  mortgage,  it  may  save  trouble  in 
establishing  the  facts;  but  if  there  has  been  no  fraud,  and 
subsequent  creditors  have  not  been  injured  by  the  omission  of 
specifications,  identity  may  be  established  by  parol.  In  making 
the  proof  the  debt  must  come  fairly  within  the  general  de- 
scription which  has  been  given ;  but  if  it  does,  and  the  identity 
is  satisfactorily  made  out,  the  mortgage  will  be  sustained  where 
good  faith  exists. 

It  matters  not  in  this  case  that  the  notes  actually  intended 
to  be  secured  became  due  at  different  dates,  and  not  at  the 
time  fixed  by  the  mortgage.  Suits  might  be  brought  on  the 
notes  when  they  matured  for  the  recovery  of  the  debt,  but  the 
mortgage  could  only  be  enforced  according  to  its  terms.  Pos- 
session might  be  taken  under  the  mortgage  when  necessary  for 
the  preservation  of  the  security,  but  ho  sale  of  the  mortgaged 
property  could  be  made  until  after  the  condition  was  broken, 
that  is  to  say,  until  after  a  failure  to  pay  on  the  25th  of  No- 
vember. 

It  is  also  claimed  that  the  lien  of  the  mortgage  was  lost 
after  the  suit  was  begun,  because  of  a  failure  to  comply  with 
the  requirements  of  the  recording  acts.  These  acts  prescribe 
that  where  mortgages  of  chattels  are  not  accompanied  by  im- 
mediate delivery  and  followed  by  an  actual  and  continued 
change  of  possession,  they  shall  be  void  as  against  creditors 
and  subsequent  purchasers  in  good  faith,  unless  copies  are  filed 
in  the  proper  office.  Another  provision  is  that  every  such 
mortgage  shall  cease  to  be  valid,  as  against  creditors  and  sub- 
sequent purchasers  or  mortgagees  in  good  faith,  after  the  expi- 
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I'ation  of  one  year  from  the  iiliug,  unless  within  thirty  days 
next  preceding  the  expiration  of  the  year  the  mortgagee,  his 
agent  or  attorney,  shall  annex  to  the  instrument  on  file  an  affi- 
davit setting  forth  the  interest  which  the  mortgagee  has,  by 
virtue  of  his  mortgage,  in  the  property  mortgaged.  The  goods 
in  this  case  were  replevied  before  the  year  expired,  and  while 
the  mortgage  was  in  full  force  under  the  recording  acts.  The 
possession  of  the  propertj'  was  then  taken  by  Wood.  After 
that  the  recording  acts  did  not  apply,  unless  the  property  was 
again  put  into  the  possession  of  the  mortgagor.  Nothing  of 
this  kind  appears  in  the  findings,  and  the  presumptions  arQ  all 
the  other  way.  We  conclude,  therefore,  that  at  the  time  of  the 
replevin  the  lien  of  the  mortgage  was  valid  and  subsisting  to 
the  extent  of  the  debt  secured  by  it  as  established  by  the 
findings. 

This  brings  us  to  the  questions  arising  on  the  assessment  of 
damages. 

1.  As  to  the  notes  given  for  the  interest  on  the  Terwilliger 
mortgage. 

The  court  found  as  a  fact  that  the  Terwilliger  note  was 
"  paid  as  to  the  creditors."  By  this  we  understand  that  as  be- 
tween Stewart  and  Terwilliger  the  debt  had  been  satisfied,  and 
that  there  was  consequently  no  consideration  for  the  interest 
notes  given  Wood.  Such  being  the  case  he.  could  not  enforce 
those  notes  against  creditors.  Although  Stewart  might,  if  he 
saw  fit,  recognize  the  debt  in  the  hands  of  Wood,  and  pay  it 
if  the  rights  of  creditors  did  not  intervene,  as  against  creditors 
an  agreement  to  pay  would  not  be  binding.  The  court  has 
found  the  transaction  fair  and  bona  fide  as  between  Wood  and 
Stewart.  This  saves  the  mortgage  as  to  the  remainder  of  the 
indebtedness  secured,  but  does  not  make  the  notes  themselves 
of  any  avail  against  the  attaching  creditors.  We  cannot  con- 
sider the  evidence  on  which  this  finding  was  made.  That  was 
the  province  of  the  court  below. 

In  this  connection  it  is  proper  to  consider  the  exception 
which  was  taken  to  the  introduction  in  evidence  of  the  deed 
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from  Stewart  to  Terwilliger.  The  language  of  the  exception, 
as  recorded  in  the  bill  of  exceptions,  is  as  follows:  "To  the 
reading  in  evidence  of  which  deed,  plaintiff,  by  his  counsel, 
objected,  for  that  it  was  incompetent,  iraniaterial,  and  irrele- 
vant." It  is  now  insisted  that  "  the  attestation  of  the  recorder 
of  deeds  of  correctness  of  the  transcript  was  not  certified  to  be 
in  due  form  and  by  the  proper  oflScer,  as  required  by  the  act 
of  Congress  of  March.  27, 1804,  prescribing  the  mode  in  which 
the  public  records  in  each  State  shall  be  authenticated,  so  as 
to  take  effect  in  every  other  State."  This  was  not  the  objec- 
tion made  below,  and  it  comes  too  late  here.  There  the  atten- 
tion of  the  court  was  called  only  to  the  competency,  mate- 
riality, and  relevancy  of  the  deed;  here  to  the  form  of  the 
authentication  of  the  copy.  The  rule  is  universal  that  nothing 
which  occurred  in  the  progress  of  the  trial  can  be  assigned  for 
error  here  unless  it  was  brought  to  the  attention  of  the  court 
below  and  passed  upon  directly  or  indirectly.  It  is  clear  that 
the  ruling  complained  of  in  this  case  was  in  respect  to  the 
effect  to  be  given  the  deed  when  proved,  and  not  to  the  form 
of  making  the  proof.  We  see  no  error  in  the  judgment  below 
as  to  this  item  in  the  claim  for  allowance  under  the  mortgage. 
2.  As  to  the  notes  of  $800  and  $1,890.  It  is  insisted  by 
Wood  that  collections  made  by  him  on  the  mortgage  debt 
since  the  commencement  of  the  suit  cannot  be  taken  into  ac- 
count in  stating  the  amount  of  his  lien ;  and  if  they  could, 
that  what  was  realized  by  him  from  his  other  securities  should 
be  applied  on  the  principal  of  the  debt  rather  than  on  these 
notes,  which  represent  only  the  interest.  Wood  ought  not  to 
be  permitted  to  enforce  his  lien  on  the  goods  he  holds,  or  their 
value,  beyond  the  amount  which  is  actually  due  him  on  the 
mortgage  debt  when  the  judgment  is  rendered.  The  judg- 
ment must  be  such  as  shall  "  be  just  between  the  parties."  If, 
when  the  suit  was  begun,  his  lien  was  equal  to  the  full  value 
of  the  property,  and  it  was  reduced  by  payment  afterwards,  he 
must  account  in  the  judgment  for  what  is  left  after  his  debt  is 
eventually  satisfied,  but  will  be  protected  in  respect  to  costs. 
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From  the  finding  it  may  fairly  be  inferred  that  the  entire 
debt,  principal  and  interest,  was  paid  from  the  proceeds  of  the 
other  securities,  except  the  sum  of  $477.  Certainly  there  is 
nothing  inconsistent  with  such  a  presumption.  Before  a  judg- 
ment can  be  reversed  because  it  is  not  supported  by  the  find- 
ings, the  error  must  be  apparent.  All  intendments  are  in 
favor  of  what  has  been  done.  This  assignment  of  error  has 
not  been  sustained. 

3.  As  to  the  Elizabeth  Stewart  note.  The  court  has  dis- 
tinctly found  that  this  was  a  valid  debt  which  Charles  A.  Stew- 
art wished  to  have  secured  by  the  chattel  mortgage.  There  was 
no  fraud  intended,  but,  on  the  contrary,  everything  was  done  in 
good  faith.  Inasmuch,  however,  as  Mrs.  Stewart  was  dead, 
and  no  administration  had  been  granted  on  her  estate,  it  was 
decided  that  Wood  had  no  lien  on  the  property'  for  the  security 
of  this  note.  In  this  we  think  there  was  error.  There  can  be 
no  doubt,  from  the  facts  as  found,  that  in  equity  the  debt  was 
owing  to  Cornelia  Stewart.  There  were  no  creditors,  and  all 
who  would  have  been  distributees  under  an  administration  of 
the  estate  of  Elizabeth  Stewart  had  assigned  to  her  their  inter- 
est in  the  note.  This  assignment,  with  the  necessary  authority 
from  Cornelia  Stewart,  Wood  had  in  his  possession.  There 
can  be  no  doubt  that  if  Charles  Stewart  had  taken  up  the  old 
note,  and  given  another  to  Wood  or  Cornelia  Stewart  in  its 
place,  the  new  note  vvould  have  been  good  as  against  every 
one  but  a  creditor  of  Mrs.  Stewart.  So,  too,  if  he  had  actually 
paid  the  debt  instead  of  securing  it,  his  creditors  could  not 
complain.  Such  being  the  case,  we  do  not  see  why  the  secu- 
rity he  gave  may  not  be  enforced.  He  owed  the  debt,  and 
had  the  right  to  provide  for  it  without  waiting  for  administra- 
tion on  the  estate  of  Mrs.  Stewart,  if  it  could  be  done  with 
safety.  Of  that  he  was  to  judge,  if  he  acted  in  good  faith,  and 
not  his  creditors.  All  thej'  can  ask  is  that  his  property  shall 
not  be  charged  with  its  payment  more  than  once.  While, 
therefore.  Wood,  as  the  indorsee  of  Cornelia  Stewart,  may  not 
have  had  the  legal  title  to  the  note,  he  certainly  held  the  equi- 
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table  title,  which  Charles  A.  Stewart  was  at  liberty  to  recog- 
nize, if  he  would.  Having  recognized  it  in  good  faith  and 
acted  accordingly,  his  creditors  cannot  interfere.  He  was  at 
liberty  to  select  such  trustee  as  he  chose  to  hold  the  security 
he  desired  to  give.  If  there  was  fraud  or  bad  faith  the  case 
would  be  diiierent.  The  court  has  found  against  any  such 
claim,  and  in  our  judgment  a  valid  lien  was  created  on  the 
property  in  favor  of  Wood  for  the  benefit  of  Cornelia  Stewart, 
whose  interests  he  rightfully  represented,  and  whose  trustee 
he  was. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  enter  a  judgment  in  favor  of  Wood  for  the  costs 
of  the  suit,  and  against  him  for  only  $1,482.98,  the  difference 
between  the  value  of  the  mortgaged  property  and  the  amount 
due  on  the  mortgage  debt,  including  the  amount  adjudged  in 
his  favor  below  and  ttie  Elizabeth  Stewart  note ;  the  judgment 
so  to  be  rendered  to  bear  interest  from  and  after  the  12th  day 
of  June,  1878. 

Ebversed. 


William  Libbt  and  George  Fox,  survivors  of  Alexander  T. 
Stewart  and  Francis  Warden,  deceased,  v.  Lewis  C.  Hop- 
kins AND  Maria  W.  Hopkins,  and  Isaac  M.  Jordan,  trustee 
in  bankruptcy  of  Lewis  C.  Hopkins. 

December  19,  1881. 

1 .  Under  section  5073  of  the  Revised  Statutes,  relating  to  set-off  and  credits 

in  bankruptcy,  the  terms  credits  and  debts  are  correlative.and  credits 
do  not  include  trusts. 

2.  Hence,  wliere  a  merchant  in  Cincinnati,  indebted  by  mortgage  and 

also  on  a.  general  merchandise  account  to  a  New  York  firm,  remitted! 
a  large  sum  to  the  firm  with  instructions  to  apply  it  on  the  mortgage - 
debt,  and  afterwards  was  adjudged  a  bankrupt:  Held,  That  such, 
remittance  created  a  trust,  and  that  the  New  York  firm  had  no  right; 
to  refuse  to  apply  the  remittance  as  directed,  and  to  apply  it  as  a 
credit  or  set-off  on  the  merchandise  account;  and  that  in  the  event  of 
such  refusal  the  firm  held  the  said  remittance  subject  to  the  order  of 
the  Cincinnati  merchant,  or  that  of  his  trustee  after  his  bankruptcy. 
D 
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Error  to  the  Supreme  Court  of  the  State  of  Ohio. 

This  suit  was  brought  in  the  Superior  Court  of  Gincinnati 
by  the  plaintifts  in  error  against  Lewis  C.  Hopkins  and  wife 
and  Isaac  M.  Jordan,  trustee  in  bankruptcy  of  Hopkins. 

It  appears  from  the  record  that  the  plaintiflsj  A.  T.  Stewart 
&  Co.,  merchants  of  the  city  of  ]!^ew  Yorlc,  on  June  6,  1866, 
loaned  to  Lewis  C.  Hopkins,  one  of  the  defendants,  a  merchant 
of  Cincinnati,  Ohio,  one  hundred  thousand  dollars,  and  took 
his  promissory  note  of  that  date  therefor,,  payable  on  demaud 
with  interest  from  date.  To  secure  the  payment  of  this  note 
Hopkins  executed-  and  delivered  to  Stewart  &  Co.  several 
mortgages  on  real  estate  in.  Cincinnati  and  its  vicinity.  Both 
before  and  after  June  6,  1866,  Hopkins  bought  of  Stewart  & 
Co.  large  quantities  of  goodsj  and  as  a  matter  of  convenience 
kept  with  them  two  accounts — one  a  cash  and  the  other  a  mer- 
chandise account.  They  were  the  bankers  of  Hopkins.  All 
his  remittances  were  sent  to  them,  and  were  credited  to  him 
in  the  cash  account.  He  paid  his  debts  for  merchandise  to 
Stewart  &  Co.  and  other  New  York  merchants  by  drafts  there- 
on. It  was  to  replenish  this  cash  account  that  Hopkins  bor- 
rowed of  Stewart  &  Co.  the  hundred  thousand  dollars  above 
mentioned,  and  it  was  carried  to  his  credit  in  that  account. 
.On  May  4, 1867,  Hopkins  paid  on  his  note  to  Stewart  &  Co. 
.twenty-iive  thousand  dollars.  On  November  12,  1867,  he  re- 
.mitted  to  them  |10,000,  on  December  27,  1867,  $17,000,  on 
,the  .28th  of  the  same  month  $10,000,  and  on  the  30th  $48,025. 
He  directed  all  these  remittances  to  be  applied  to  the  payment 
of  his  note  for  one  hundred  thousand  dollars,  and  to  be  cred- 
ited thereon.  It  is  now  no  longer  disputed,  that  the  first  three 
of  these  remittances  were  applied  by  Stewart  &  Co.  towards 
the  pajanent.of  .the  note.  The  last  two  remittances,  amount- 
ing to  f  58,6^6.51,  with,  the  interest  thereon,  constitute  the  sum 
now  in  .controversy. 

On..January  1,  1868,  Hopkins  suspended  bosiuess  insolvent. 
At  that-time  ha  owed  A.  T.  Stewart  &  Co.  $231,5^15  on  account, 
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and  unsecured.     His  liabilities  to  others  amounted  to  more 
than  $500,000. 

On  February  29, 1868,  a  petition  in  bankruptcy  was  filed 
against  him,  and  on  March  30  he  was  adjudicated  a  bankrupt, 
and  on  April  30  Isaac  M.  Jordan  was  appointed  trustee  of  the 
bankrupt  estate. 

As  to  the  foregoing  facts  there  is  no  dispute. 

In  August,  1868 — on  what  day  the  record  does  not  show — 
Stewart  &  Co.  commenced  this  suit  for  the  foreclosure  of  the 
mortgages  executed  by  Hopkins  to  secure  his  note  to  them, 
claiming  as  due  the  full  amount  of  the  note,  less  the  payment 
of  125,000. 

The  answer,  besides  other  defenses  not  necessary  to  notice, 
because  they  are  not  pertinent  to  any  contention  now  raised 
by  plaintifls  in  error,  averred  that  Hopkins  had  paid  on  the 
note  not  only  the  said  sum  of  twenty-five  thousand  dollars, 
but  also  the  remittances  above  mentioned,  making  the  total 
amount  paid  on  the  note  $110,025,  and  alleging  that  said  pay- 
ments were  made  in  fraud  of  the  bankrupt  act,  demanded,  by 
way  of  counter-claim,  a  judgment  against  Stewart  &  Co.  there- 
for. 

The  reply  admitted  that  Hopkins  requested  Stewart  &  Co. 
to  credit  said  remittances  on  his  mortgage  debt,  and  averred 
that  they  held  them  subject  to  the  order  of  Hopkins,  and 
continued  so  to  hold  them  up  to  the  time  when  the  rights  of 
Jordan,  trustee,,  attached,  subject  to  such  law  of  set-otf  as  is 
provided  in  the  bankrupt  act.  It  nowhete  appeared  in  the 
pleadings  that  Hopkins  was  indebted  to  Stewart  &  Co.  on  any 
unsecured  claim,  or  in  any,  other  way,  except  upon  the  note 
for  one  hundred  thousand  dollars.  'No  unsecured  debt  of 
Hopkins  was  pleaded  as  a  set-ofl:'  or  otherwise. 

The  Superior  Court  made  a  final  decree,  in  which  it  found 

that  the  mortgages  of  Hopkins  to  the  plaintiffs  in  error  were 

valid,  and  were  the  first  and  best  lien  on  the  premises  therein 

described,  and  that  there  was  due  thereon,  including  interest 
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the  sum  of  $75,957.06,  for  which  sum  it  rendered  its  decree 
in  favor  of  Stewart  &  Co. 

The  court  further  found  that  when  Hopkins  made  said  last 
two  remittances,  one  of  $10,000  and  the  other  of  $48,025, 
respectively,  it  was  with  the  intent  and  express  instruction  in 
writing  to  Stewart  &  Co.  that  they  should  be  applied  in  dis- 
charging said  mortgage  claim,  but  that  Stewart  &  Co.  refused, 
and  had  a  right  to  refuse,  so  to  apply  them ;  but  that  they  as- 
sumed to  apply,  and  did  apply,  the  said  remittances  to  the  credit 
of  Hopkins  on  their  general  account  against  him  for  merchan- 
dise due  said  plaintiffs  in  error,  but  that  Hopkins  did  not  au- 
thorize or  consent  to  such  application  of  said  remittances,  and 
that  Stewart  &  Co.  had  no  right  to  make  such  application,  and 
that  said  remittances  remained  in  their  hands  as  the  moneys 
of  Hopkins  from  the  several  days  of  their  payment  until  Feb- 
.  I'uary  29, 1868,  when  the  title  of  Jordan  as  trustee  attached 
thereto;  and  that  the  said  two  several  sums  were  not  subject 
to  any  claim  of  set-off  or  cross-demand,  or  of  mutual  debts  or 
credits,  on  the  part  of  Stewart  &  Co.,  under  section  20  of  the 
bankrupt  act,  or  otherwise. 

The  court  therefore  rendered  a  decree  in  favor  of  Jordan, 
trustee,  against  the  plaintiffs  in  error,  for  $58,025,  the  aggre- 
gate of  said  last  two  remittances,  with  interest,  amounting  in 
all  to  the  sum  of  $75,981.30. 

The  case  was  carried  by  the  petition  in  error  of  Stewart  & 
Co.  and  the  cross-petition  in  error  of  Jordan,  trustee,  to  the 
Supreme  Court  of  Ohio,  bj'  which  the  decree  of  the  Superior 
Court  was  affirmed. 

The  original  plaintiffs,  A.  T.  Stewart  &  Co.,  have  brought 
the  case  here  by  writ  of  error  for  the  consideration  of  this 
court. 

Aaron  F.  Perry,  for  plaintiffs  in  error. 

Isaac  M.  Jordan  and  J.  A.  Jordan,  for  defendants  in  error. 

Woods,  J.— The  only  question  to  which  our  attention  is  di- 
rected by  the  plaintiffs  in  error  is  that  of  set-off  under  the 
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twentieth  section  of  the  bankrupt  act.  That  section,  now  em- 
bodied in  sec.  5073  of  the  Revised  Statutes  as  originally  passed, 
and  as  it  stood  at  the  time  of  the  trial  in  the  Superior  Court, 
provided  as  follows :  "  In  all  cases  of  mutual  credits  betweeij 
the  parties  the  account  between  them  shall  be  stated  and  one 
debt  set  oft"  against  the  other,  and  the  balance  onlj'  shall  be  al- 
lowed or  paid ;  but  no  set-oft"  shall  be  allowed  in  favor  of  any 
•  debtor  to  the  bankrupt  of  any  claim  in  its  nature  not  provable 
against,  or  of  a  claim  purchased  by  or  transferred  to,  him  after 
the  filing  of  the  petition." 

The  contention  of  the  plaintift's  in  error  is  that  they  were 
entitled  under  this  section  to  set  off  an  unsecured  account  due 
them  from  Hopkins  against  the  $58,025  remitted  to  them  by 
"him  with  directions  to  credit  it  on  his  mortgage  debt,  and  which 
they  refused  so  to  apply. 

Waiving  the  difficulty  that  they  have  not  pleaded  their  un- 
secured debt  as  a  set-off,  we  shall  Consider  the  question  made 
by  them.  Their  unsecured  account  against  Hopkins  is  a  claim 
prov-able  against  the  bankrupt  estate,  and  it  was  not  purchased 
by  or  transferred  to  them  after  the  tiling  of  the  petition  in 
bankruptcy.  The  controversy  is,  therefore,  reduced  to  this 
issue:  Were  the  unsecured  account  of  plaintift's  in  error 
against  Hopkins,  and  the  money  transmitted  by  him  to  plain- 
tiffs in  error,  and  held  and  not  applied  by  them  to  the  mort- 
gage debt  of  Hopkins,  mutual  credits,  or  mutual  debts  which 
could  be  set  oft"  against  each  other  under  the  twentieth  seption 
of  the  bankrupt  act  ? 

The  plaintiffs  in  error  insist  that  the  term  mutual  credits  is 
more  comprehensive  than  the  term  mutual  debts  in  the  statutes 
relating  to  set-off;  that  the  term  credit  is  synonymous  with 
trust,  and  the  trust  or  credit  need  not  be  money  on  both  sides ; 
that  where  there  is  a  deposit  of  property  on  one  side  without 
authority  to  turn  it  into  money  no  debt  can  arise  out  of  it,  but 
where  there  are  directions  to  turn  it  into  money  it  may  be- 
come a  debt,  the  reason  being  that  when  turned  into  money 
it  becomes  like  any  other  mutual  debt.      They  say  that  the 
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first  of  the  two  remittances  under  consideration  is  not  proved 
to  have  been  other  than  money,  but  as  it  was  only  $10,000  its 
application  to  the  note  could  not  be  required.  The  larger  re- 
mittance was  in  drafts,  and  their  application  could  not  be  re- 
quired. But  there  was  authority  to  turn  them  into  money, 
and  that  to  get  the  money  on  them  it  was  necessary  that  the 
drafts  should  be  indorsed  by  the  plaintiffs  in  error,  and  that 
the  indorsement  to  and  collection  by  the  plaintiffs  in  error  put 
the  money  received  in  the  same  plight  as  if  the  drafts  had  been 
sent  to  them  for  collection.  We  cannot  assent  to  th^se  views 
of  the  plaintiffs  in  error. 

Their  contention  receives  but  little  support  from  the  adjudged 
cases. 

The  case  ex  farte  Deeze,  1  Atk.,  228,  arose  under  the  28th 
section  of  the  statute  5  G.  2,  c.  30,  which  provides  that  "  when 
it  shall  appear  to  the  said  commissioners  [in  bankruptcy],  or 
the  major  part  of  them,  that  there  hath  been  mutual  credit 
given  by  the  bankrupt  and  any  other  person,  or  mutual  debts 
between  the  bankrupt  and  any  other  person,  at  any  time  be- 
fore such  person  became  bankrupt,  the  said  commissioners,  or 
the  major  part  of  them,  or  the  assignees  of  such  bankrupt's 
estate,  shall  state  the  account  between  them,  and  one  debt  shall 
be  set  against  another,  and  what  shall  appear  to  be  due  on 
either  side  on  the  balance  of  said  account,  and  on  setting  such 
debts  against  one  another,  and  no  more,  shall  be  claimed  on 
either  side  respectively." 

In  the  case  just  mentioned  a  packer  claimed  to  retain  goods 
not  only  for  the  price  of  packing  them,  but  for  a  sum  of  £500 
lent  to  the  bankrupt  on  his  note.  Lord  Hardwicke  determined 
that  he  had  such  right  on  the  ground  of  mutual  credits,  hold- 
ing that  the  words  "mutual  credits"  have  a  larger  effect  than 
mutual  debts,  and  that  under  them  many  cross-claims  might 
be  allowed  in  cases  of  bankruptcy  which  in  common  cases 
would  be  rejected. 

But  this  ruling  was  subsequently  made  narrower  by  Lord 
Hardwicke  himself,  in  ex  parte  Ockenden,  1  Atk.,  235,  and  was 
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in  effect  overruled  in  the  later  case  of  Hose  v.  Hart,  8  Taunt., 
499.  In  that  case  trover  was  brought  for  cloths  deposited  by 
the  bankrupt  previously  to  his  bankruptcy  with  the  defendant, 
a  fuller,  for  the  purpose  of  being  dressed,  and  it  was  held  that 
the  defendant  was  not  entitled  to  detain  them  for  his  general 
balance  for  such  work  done  by  him  for  the  bankrupt  previously 
to  his  bankruptcy,  for  there  was  no  mutual  credit  within  sec- 
tion 28,  chapter  30,  of  the  statute  of  2  G.  2.  And  the  court 
declared  that  by  the  term  mutual  credits  in  the  act  was  meant 
only  such  credits  as  must  in  their  nature  terminate  in  debts. 

The  rule  established  in  this  case,  that  the  credits  which  can 
be  the  subject  of  set-off  must  be  such  as  must  in  their  nature 
terminate  in  debts,  has  been  declared  in  other  cases.  (Smith 
V.  Hodson,  4  Term,  211;  Easum  v.  Gate,  5  B.  and  Aid.,  861.) 
The  effect  of  these  authorities  is  that  the  term  mutual  credits 
includes  only  cases  where  a  debt  may  have  been  within  the 
contemplation  of  the  parties. 

These  authorities  make  it  clear  that  even  under  the  bank- 
rupt act  2  G.  2  the  plaintiffs  in  error  would  have  no  right  to 
the  set-oft"  claimed  by  them.  And  they  lose  sight  of  the  con- 
trolling fact  that  the  money  and  the  drafts  which  they  turned 
into  money  were  remitted  to  them  with  express  directions  to 
apply  them  on  a  specific  debt.  Without  the  consent  of  Hop- 
kins they  could  never  be  changed  into  a  debt  due  to  him  from 
the  plaintifls  in  error,  and  that  consent  has  never  been  given. 

Whether  or  not  Hopkins  had  the  right  to  direct  the  applica- 
tion, is  immaterial.  There  was  no  legal  obstacle  to  the  appli- 
cation of  the  money  as  directed.  The  fact  that  he  gave  the 
direction  imposed  on  the  plaintiffs  in  error  the  obligation  to 
apply  the  money  as  directed,  or  to  return  it  to  him. 

They  had  no  better  right  to  refuse  to  make  the  application 
and  to  retain  the  money  and  set  oft"  against  it  the  debt  due  to 
them  from  Hopkins  than  if  they  had  been  directed  to  pay  the 
money  on  a  debt  due  from  Hopkins  to  another  of  his  creditors, 
or  than  they  had  to  apply  money  left  with  them  by  Hopkins 
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as  a  special  deposit  to  the  payment  of  a  debt  due  from  him  to 
them. 

The  money  and  drafts  were  sent  to  them  upon  the  faith  and 
trust  that  they  would  be  applied  according  to  the  instructions 
of  Hopkins.  The  refusal  of  the  plaintifts  in  error  so  to  apply 
them  did  not  change  the  relations  of  the  parties  to  this  fund. 
It  did  not  make  that  a  debt  which  before  such  refusal  was  a 
trust.  To  so  hold  would  be  to  permit  a  trustee  to  better  his 
condition  by  a  refusal  to  execute  a  trust  which  he  had  assumed. 
The  authorities  cited  by  the  plaintiffs  in  error  to  support  their 
contention  (Winslow  v.  Bliss,  3  Lans.,  220  ;  Scammon  v.  Kim- 
ball, 92  U.  S.,  362)  are  cases  where  a  bank  or  banker  was 
allowed  to  set  off  the  money  of  a  depositor  against  a  debt  due 
from  him  to  the  bank.  The  answer  to  these  authorities  is  that 
the  relation  between  a, bank  and  its  general  depositor  is  that 
of  debtor  and  creditor.  When  money  is  deposited  with  the 
bank,  the  bank  becomes  the  debtor  of  the  depositor  to  the 
amount  of  the  deposit.  (Faley  v.  Hill,  2  H.  L.  Cases,  39 ; 
Bank  of  the  Kepublie  v.  Millard,  10  Wall.,  152 ;  Bullard  v. 
Kandall,  1  Gray,  605.)  When,  therefore,  the  depositor  be- 
comes indebted  to  the  bank,  it  is  a  case  of  mutual  debt,  and 
credit  which  may  well  be  set  off  against  each  other. 

But  in  this  case  there  was  no  deposit.  The  relation  of  banker 
and  depositor  did  not  arise ;  consequently  there  was  no  debt. 
When  A  sends  money  to  B,  with  directions  to  apply  it  to  a 
debt  due  from  him  to  B,  it  cannot  be  construed  as  a  deposit, 
even  though  B  may  be  a  banker.  The  reason  is  plain :  the 
consent  of  A  that  it  shall  be  considered  a  deposit,  and  not  a 
payment,  is  necessary  and  is  wanting. 

Another  answer  to  the  contention  of  the  plaintiffs  in  error  is 
found  in  the  language  of  the  20th  section  of  the  bankrupt  act, 
which  differs  materially  from  that  of  the  28th  section  of  the 
act  of  2  G.  2.  In  our  act  the  terms  credits  and  debts  are  used 
as  correlative.  What  is  a  debt  on  one  side  is  a  credit  on  the 
other,  so  that  the  term  credits  can  have  no  broader  meaning 
than  the  term  debts.     We  find  no  warrant  in  the  language  of 
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the  section  or  its  context  for  extending  the  term  credits  so  as 
to  include  trusts.  Generally  we  know  that  credit  and  trust 
are  not  synonymous  terms.  They  have  distinct  and  well-settled 
meanings,  and  we  see  no  reason  why  they  should  be  confounded 
in  interpreting  the  20th  section  of  the  bankrupt  act. 

To  authorize  a  set-oft'  there  must  be  mutual  credits  or  mu- 
tual debts.  The  remitting  by  Hopkins  to  the  plaintifls  in  error 
of  certain  money  assets,  to  be  applied  by  them  according  to  his 
instructions,  did  not  make  the  plaintiffs  in  error  his  debtors, 
but  his  trustees.  So  that  there  were  in  the  case  no  mutual 
credits  or  debts.  The  indebtedness  was  all  on  the  side  of 
Hopkins.  The  plaintifts  in  error  owed  him  nothing.  They 
held  his  money  in  trust  to  apply  it  as  directed  by  him. 

They  refused  to  make  the  application  as  he  directed.  They 
held  it,  therefore,  subject  to  his  order.  They  continued  so  to 
hold  it  until  the  rights  of  the  trustee  in  bankruptcy  attached, 
and  until  he  sought  to  recover  it  by  his  counter-claim  filed  in 
this  case. 

The  only  contention  of  the  plaintiffs  in  error  set  up  in  this 
court  is  that  the  Supreme  Court  of  Ohio  approved  of  the  action 
of  the  Superior  Court  of  Cincinnati  in  refusing  to  allow  the 
plaintifts  in  error  to  set  off  the  unsecured  debt  due  to  them  by 
Hopkins  against  funds  intrusted  to  them  by  him  for  an  entirely 
difterent  purpose.  We  are  of  opinion  that  the  decision  of  the 
Superior  Court  was  correct.  The  judgment  of  the  Supreme 
Court  of  Ohio  must  therefore  be  affirmed. 

Affirmed. 


The  Town  of  Louisville  v.  The  Portsmouth  Savings  Bank. 

December  19,  1881. 

1.  Tlie  Jaw  does  not,  in  general,  take  cognizance  of  tlie  fractions  of  a  day; 

but  the  courts  may  do  so  when  substantial  justice  requires  it. 

2.  The  second  section  of  article  14  of  the  Illinois  Constitution  went  into 

opei-ation  on  tlie  2d  day  of  Jnly,  1870 ;  but  it  did  not  invalidate  town- 
ship bonds  issued  in  aid  of  a  railroad  corporation  pursuant  to  an  elec- 
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tion  held  on  that  day,  at  an  hour  prior  to  the  closing  of  the  polls  of 
the  general  election  at  which  the  people  of  the  State  voted  on  tlie 
adoption  of  the  Constitntion — the  bonds  so  issued  to  be  applied  in 
discliarge  of  a  donation  voted  in  1868  to  be  paid  by  special  tax. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

W.  J.  Menry,  for  plaintiff  in  error. 
S.  M.  Cullom,  for  defendant  in  error. 

Harlan,  J. — The  bonds,  coupons  of  which  are  here  in  suit, 
were  issued  by  the  plaintiff  in  error,  a  township  of  Clay  county, 
Illinois,  to  aid  in  the  construction  of  what  was  originally  known 
as  the  Illinois  Southeastern  Railway.  They  were  delivered!  by 
the  township  authorities  to  the  Springfield  and  Illinois  South- 
eastern Railway  Companj%  a  corporation  formed  by  the  con- 
solidation, in  February,  1870,  of  the  Illinois  Southeastern 
Railway  Company  with  the  Pana,  Springfield  and  Northwest- 
ern Railroad  Company.  They  contain  the  same  recitals  as  the 
bonds  of  Harter  township,  in  the  same  county,  the  validity  of 
which  was  determined  in  Harter  v.  Kernochan,  103  U.  S.,  562. 
Like  the  bonds  of  that  township,  they  purport  to  have  been 
issued  in  pursuance  as  well  of  authority  conferred  by  an  act  of 
the  General  Assembly  incorporating  the  Illinois  Southeastern 
Railway  Company,  approved  February  25,  1867,  and  an  act 
amendatory  thereof,  approved  February  24,  1869,  as  of  an 
election  of  the  legal  voters  of  the  township,  held  on  the  10th 
of  ^"ovember,  1868.  The  same  questions  which  in  that  case 
arose  on  the  validity,  construction,  and  scope  of  those  enact- 
ments, and  the  delivery  of  the  bonds  to  the  consolidated  com- 
pany, are  presented  for  determination  in  reference  to  the  bonds 
issued  by  the  plaintiff  in  error.  We  perceive  no  reason  for 
withdrawing  or  qualifying  the  conclusions  we  then  announced. 

There  is,  however,  one  question  of  some  importance  in  the 
present  case  which  did  not  arise  in  Harter  v.  Kernochan.  In 
that  case  it  appeared  that  the  election  held  under  the  act  of 
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February  25, 1867,  on  November  10, 1868,  at  which  the  town- 
ship voted  a  donation  to  be  raised  by  special  tax,  payable  in 
three  equal  annual  instalments,  was  supplemented  by  an  elec- 
tion held,  under  the  authority  of  the  amendatory  act,  on  the  20th 
day  of  May,  1870,  at  which  Harter  township  directed  bonds  to 
be  issued  in  payment  of  its  donation  previously  voted.  In  the 
present  case,  while  the  election  at  which  the  township  of  Louis- 
ville voted  a  similar  donation,  to  be  raised  by  like  special  tax, 
was  also  held  on  the  10th  of  November,  1868,  the  one  at  which 
that  township  voted  to  issue  bonds  in  payment  of  such  dona- 
tion was  not  held  until  the  2d  of  July,  1870.  On  the  day  last 
named  the  people  of  Illinois  voted  in  favor  of  the  adoption  of 
a  new  Constitution,  the  second  section  of  the  fourteenth  article 
of  which  was  separately  submitted,  and  is  in  these  words :  "  No 
county,  city,  town,  township,  or  other  municipality  shall  ever 
become  a  subscriber  to  the  capital  stock  of  any  railroad  or  pri- 
vate corporation,  or  make  donations  to  or  loan  its  credit  in  aid 
of  any  such  corporation :  Provided,  however.  That  the  adoption 
of  this  article  shall  not  be  construed  as  affecting  the  right  of 
any  such  municipality  to  make  such  subscriptions  where  the 
same  have  been  authorized  under  existing  laws  by  a  vote  of 
the  people  of  such  municipalities  prior  to  such  adoption."  In 
Town  of  Concord  v.  Portsmouth  Savings  Bank,  92  U.  S.,  625, 
we  held  that  donations  by  counties  or  other  municipalities  in 
Illinois  to  railroad  companies  were  prohibited  by  the  State 
Constitution,  and  could  not  lawfully  be  made  after  July  2, 
1870,  though  authorized  by  a  prior  statute  and  a  popular  vote 
before  the  adoption  of  the  Constitution.  This  ruling  was  made 
in  ignorance  of  the  fact,  to  which  our  attention  was  not  at  the 
time  called,  that  the  Supreme  Court  of  Illinois  had,  in  an  un- 
reported case,  decided  that  the  intention  of  the  framers  of  the 
Constitution  was  not  to  prohibit  donations  authorized  under 
pre-existing  laws  by  a  vote  of  the  people  prior  to  the  adoption 
of  that  instrument,  but  to  place  subscriptions  and  donations  on 
the  same  feeting.  Consequently,  in  the  later  case  of  Fairfield 
V.  County  of  Gallatin,  100  U.  S.,  50,  the  ruling  was  modified, 
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and  the  coiistrnction  placed  upoa  the  organic  law  of  Illinois 
by  its  highest  court  accepted  and  enforced.  It  may,  therefore, 
be  regarded  as  the  settled  law  of  Illinois  that  its  Constitution 
recognized  as  binding  donations,  as  well  as  subscriptions,  by  a 
township  in  aid  of  a  railroad  corporation,  which  were  author- 
ized under  existing  laws  by  a  vote  of  the  people  prior  to  the 
adoption  of  that  instrument. 

We  have  seen  that  the  people  of  Louisville  township  did, 
prior  to  the  adoption  of  the  Constitution  of  1870,  vote  a  do- 
nation, to  be  raised  by  special  tax  for  a  limited  period,  in  aid 
of  this  railroad  enterprise.  That  donation  was,  beyond  ques- 
tion, unaffected  by  the  provisions  of  the  Constitution  prohib- 
iting municipal  aid  to  railroad  or  private  corporations.  When 
that  instrument  was  adopted  the  township  had  ample  au- 
thority, conferred  by  vote  of  the  people,  to  raise  by  special 
tax  a  specific  amount  to  be  donated  for  the  purpose  indicated. 

But  the  argument  on  behalf  of  the  plaintiff  in  error  pro- 
ceeds upon  these  grounds:  that  this  is  not  a  suit  to  enforce 
the  levy  of  a  special  tax  in  payment  of  the  donation  voted 
November  10,  1868,  but  a  suit  on  the  bonds  voted  on  the  2d 
day  of  July,  1870 ;  that  by  the  settled  course  of  decisions  in 
the  Supreme  Court  of  Illinois  (82  111.,  568 ;  92  Id.,  27)  the 
township  officers  could  not  legally  issue  bonds  in  payment  of 
a  donation,  previously  voted  to  be  raised  by  special  tax,  with- 
out the  consent  of  the  people  expressed  at  an  election  duly 
called  and  held  for  the  purpose  of  determining  that  question ; 
that  no  election  could  confer  authority  to  issue  bonds  unless 
held  before  the  second  section  of  article  14  of  the  Constitu- 
tion of  1870  went  into  effect;  that  that  section  and  article, 
having  been  adopted  by  popular  vote  on  the  2d  of  July,  1870, 
was  in  operation  from  the  first  moment  of  that  day  ;  and  that 
consequently  the  township  election  held  on  the  same  day  was, 
in  view  of  the  constitutional  inhibition,  unavailing  to  confer 
authority  to  substitute  a  donation  of  interest-bearing  bonds, 
maturing  many  years  after  date,  for  a  donation  to  be  satisfied 
by  a  special  annual  tax  for  three  years.     In  other  words,  that 


1881.]  Louisville  v.  Savings  Bank.  1 1 1 

Opinion  of  the  court. 

a  popular  vote  authorizing  an  issue  of  bonds,  in  order  to  es- 
cape the  constitutional  prohibition,  must  have  been  had  prior 
to  the  day  on  which  the  Constitution  was  adopted. 

Passing  by  as  unnecessary  to  the  determination  of  this  case 
the  propositions  of  law  embodied  in  the  first  branch  of  this 
argument,  we  proceed  to  inquire  as  to  the  time  when  the  Con- 
stitution of  1870,  including  the  provisions  inhibiting  munici- 
pal aid  to  railroad  corporations,  became  the  fundamental  law 
of  the  State,  and  what  effect  it  had  on  the  township  election 
held  on  the  2d  of  July  of  that  year. 

At  what  precise  hour  on  that  day  the  Constitution  was 
adopted  by  popular  vote  cannot  be  stated.  But  we  know  that 
it  could  not  have  occurred  before  sunset,  since  the  schedule 
providing  for  the  submission  of  the  Constitution  to  the  popu- 
lar vote  expressly  required  the  polls  to  be  kept  open  for  the 
reception  of  ballots  until  that  hour.  Nor  are  we  able  to  as- 
certain from  the  record  the  exact  moment  when  the  township 
of  Louisville  voted  in  favor  of  the  issue  of  these  bonds.  But 
it  does  appear  that  the  town  meeting  to  determine  whether 
bonds  should  be  issued  in  lieu  of  a  special  tax  was  called  for 
nine  o'clock  in  the  forenoon,  that  such  meeting  was  held  pur- 
suant to  notice,  and  that  only  fifty-four  votes  were  cast,  of 
which  fifty-two  were  in  favor  of  issuing  bonds.  The  pre- 
sumption may,  therefore,  be  fairly  indulged  that  the  township 
had  in  fact  voted  for  issuing  bonds  before  the  close  of  the 
genera]  election,  on  the  same  day,  at  which  the  people  of  the 
State  voted  on  the  adoption  of  the  particular  sections  of  the 
Constitution,  separately  submitted,  which  prohibited  municipal 
subscriptions  and  donations  in  aid  of  railroad  corporations. 

The  schedule  provided  that  if  a  majority  of  the  votes  polled 
were  for  the  Constitution,  so  much  of  it  as  was  not  separately 
submitted  should  be  the  supreme  law  of  the  State  on  and  after 
August  8,  1870.  The  Supreme  Court  of  Illinois,  in  Schall  v. 
Bowman,  62  111.,  322,  declared  that  although  the  result  of  the 
election  could  not  have  been  ofiicially  ascertained  and  de- 
clared before  the  expiration  of  some  weeks  from  the  election, 
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the  provision  relating  to  municipal  aid  to  railroad  corporations 
"  was  so  framed  that  it  could,  appropriately  and  eftectualiy, 
become  a  part  of  the  organic  law,  without  the  disturbance  of 
any  of  its  elements,  and  was  a  declaration  of  the  people  on  the 
2d  day  of  July,  1870,  that  from  and  after  that  day,  no  matter 
what  may  become  of  the  new  Constitution,  no  county,  city, 
town,  township,  or  other  municipality  shall  ever  become  sub- 
scriber to  the  capital  stock  of  any  railroad  or  private  corpora- 
tion, or  make  donations  to  or  loan  its  credit  in  aid  of  sueli 
corporation."  Further,  in  the  same  case,  it  was  said :  "  We 
are  unable  to  find  anything  in  the  Constitution  itself,  or  in  the 
schedule  thereto,  militating  against  the  view  we  have  taken, 
that  this  separate  article  of  the  Constitution  of  1870  went  into 
full  eifect  on  the  day  of  its  adoption  by  a  vote  of  the  people  ; 
that  is,  on  the  2d  day  of  July,  1870.  There  is  no  provision 
of  the  Constitution  requiring  a  difterent  construction."  The 
subscription  the  validity  of  which  was  there  involved,  we  re- 
mark, in  passing,  was  made  in  pursuance  of  a  municipal  elec- 
tion held  on  the  3d  day  of  August,  1870. 

The  next  case  was  Kichards  v.  Donagho,  66  111.,  74,  which 
related  to  a  proposed  municipal  subscription  in  pursuance  of 
an  election  called  July  12,  1870,  and  held  August  2,  1870. 
The  court  adhered  to  the  decision  in  Schall  r.  Bowman.  The 
remaining  case  to  which  our  attention  has  been  called  is 
Wright  V.  Bishop,  88  111.,  304.  There  the  vote  for  an  issue 
of  bonds  was  given  at  an  election  held  on  the  2d  day  of 
August,  1870.  The  court>  referring  to  the  preceding  cases, 
said :  "  This,  we  have  held,  was  too  late.  The  clause  in  the 
Constitution  containing  the  prohibition  against  municipal  sub- 
scriptions or  donations  in  aid  of  railroad  companies  and  other 
pri\'ate  corporations  took  efl'ect  on  the  2d  day  of  July,  1870, 
and  all  such  subscriptions  or  donations  not  authorized  by  a 
vote  of  the  municipality  prior  to  that  time  are  void." 

It  is  thus  seen  that  the  cases  related  to  an  election  held  in 
the  month  of  August,,  1870.  Neither  of  them  involved  the 
validity  of  a  subscription  or  a  donation  made  in  pursuance  of 
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an  election  held  on  the  2d  of  July,  1870 ;  and  consequently 
that  learned  tribunal  has  not  indicated  its  opinion  as  to  whethei' 
the  constitutional  inhibition  forbade  a  municipal  subscription 
or  donation  in  pursuance  of  an  election  held  on  the  very  day 
of  the  adoption  of  the  Constitution.  It  is  true  that  the  court, 
in  Wright  v.  Bishop,  after  saying  that  the  provisions  in  ques- 
tion "  took  effect  on  the  2d  of  July,  1870,"  remarked  that  "  all 
such  subscriptions  or  donations  not  authorized  by  a  vote  of 
the  nlunicipaUty  prior  to  that  time  are  void."  But  that  lan- 
guage must  be  interpreted  with  reference  to  the  facts  of  the 
particular  case  presented  for  judicial  determination.  It  is  not 
clear  that  the  phrase  "  prior  to  that  time "  was  intended  to 
refer  to  the  day  on  which  the  constitutional  provision  took 
effect,  as  distinguished  from  the  precise  moment  of  its  adop- 
tion by  popular  vote.     The  case  involved  no  such  question. 

We  are  justified  in  so  interpreting  the  decision  in  Wright  v. 
Bishop  by  what  was  said  in  Grosvenor  v.  Magill,  37  III.,  240, 
the  doctrines  of  which  have  not,  so  far  as  we  are  able  to  find, 
been  modified  by  any  subsequent  ruling  of  the  State  court. 
That  was  an  adjudication  upon  the  general  question  whether 
the  law  regards  fractions  of  a  day.  The  court,  speaking  by 
Mr.  Justice  Lawrence,  said :  "  It  is  true  that  for  many  pur- 
poses the  law  knows  no  divisiou  of  a  day ;  but  whenever  it 
betoraes  im"portant  to  the  ends  of  justice,  or  in  order  to  decide 
upon  conflicting  interests,,  the  law  will  look  into  fractions  of  a 
day  as  readily  as  into  the  fractions  of  any  other  unit  of  time. 
(2  Black.  Comm.,  140,  notes.)  The  rule  is  purely  one  of  con- 
venience, which  must  give  way  whenever  the  rights  of  parties 
requii-e  it.  There  is  no  indivisible  unity  about  a  day  which 
forbids  us,  in  legal  proceedings,  to  consider  its  component 
houi's,.  any  more  than  about  a  month,  which  restrains  us  from 
regai'ding  its  constituent  days.  The  law  is  not  made  of  such 
unreasonable  and  abitrai^  rules." 

The  views  expressed  in  the  last  case  are  consistent  with 
sound  reason  and  pubhc  policy.     They  accord  with  our  own 
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judgment,  and  are  in  line  with  the  settled  course  of  decisions 
in  other  courts. 

In  Arnold,  &c.,  v.  United  States,  9  Cranch,  118,  it  was  de- 
clared to  be  the  general  rule  that  where  computation  is  to  be 
made  from  an  act  done,  the  day  on  which  the  act  is  to  be  done 
should  he  included.  Hence  an  act  of  Congress  imposing  ad- 
ditional duties  to  be  levied  and  collected  upon  all  goods  im- 
ported from  and  after  its  passage  was  adjudged  to  be  in  force 
on  the  day  of  its  approval  by  the  President.  And  it  has  been 
said  in  some  cases  that  a  statute  is  operative  'from  the  first 
moment  of  the  day  on  which  it  takes  effect ;  this  upon  the 
principle  that  the  law  will  not  take  cognizance  of  fractions  of 
a  day.  But  to  these  general  rules  there  are  established  ex- 
ceptions, as  an  examination  of  the  adjudged  cases  and  the 
elementary  treatises  will  show. 

The  question  is  discussed  with  fullness  by  Mr.  Justice  Story 
in  Richardson's  Case,  2  Story.  By  an  act  approved  March  3, 
1843,  the  statute  establishing  a  uniform  system  of  bankruptcy 
throughout  the  United  States,  approved  August  19,  1841,  was 
repealed.  But  it  contained  a  proviso  that  the  act  should  not 
affect  any  cause  or  proceeding  in  bankruptcy  commenced  before 
its  passage,  or  any  pains,  penalties,  or  forfeitures  incurred  under 
said  act;  but  that  "every  such  proceeding  might  be  continued 
to  its  final  consummation,"  in  like  manner  as  if  that  act  had 
not  passed.  A  petition  in  bankruptcy  was  filed  by  Richardson 
on  the  3d  of  March,  1843,  and  the  question  arose  whether  it 
was  cut  off  by  the  repealing  act  approved  on  the  same  day. 

It  appeared  that  the  petition  was  tiled  about  noon,  while  the 
repealing  act  was  not  in  fact  approved  by  the  President  until 
late  in  evening  of  the  same  day,  several  hours  after  the  filing 
of  the  petition.  It  was  ruled,  upon  the  case  presented,  that 
the  act  of  Congress  should  be  held  to  have  taken  effect  only 
from  the  act  of  approval  by  the  President,  and  not  by  relation 
from  the  commencement  of  the  day  on  which  such  approval 
was  given.  After  a  review  of  the  English  decisions,  the  court 
said:  "  So  that  we  see  that  there  is  no  ground  of  authority,  and 
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certainly  there  is  no  reason,  to  assert  that  any  such  general  rule 
prevails  as  that  the  law  does  not  allow  of  fractions  of  a  day. 
On  the  contrary,  common  sense  and  common  justice  equally 
sustain  the  propriety  of  allowing  fractions  of  a  day,  whenever 
.it  will  promote  the  purposes  of  substantial  justice." 

In  Lapeyre  v.  United  States,  17  Wall,  198,  it  was  said  that 
an  act  of  Congress,  unless  it  is  otherwise  declared  by  law,  be- 
comes operative  from  the  first  moment  of  the  day  of  its  pas- 
sage ;  and  further,  that  "  fractions  of  the  day  are  not  recog- 
nized," and  "  an  inquiry  involving  that  subject  is  inadmissible." 
In  reference  to  that  case  we  remark  that  the  question  presented 
for  determination  was  not  as  to  fractions  of  a  day,  but  whether 
a  proclamation  of  the  President,  bearing  date  June  24,  1865, 
took  effect  on  that  day  or  on  the  27th  of  June,  1865,  when  it 
was  first  promulgated  by  publication  in  the  newspapers.  That 
case  did  not  require  a  determination  of  the  question  of  law 
now  before  us.  The  language  quoted  from  the  opinion  nmst, 
therefore,  be  taken  as  a  declaration  of  the  general  rule  which 
obtains  when  the  evidence  does  not  show  the  necessity  of  re- 
garding fractions  of  a  day. 

In  United  States  v.  Norton,  97  U.  S.,  170,  the  court,  while 
declaring,  upon  the  authority  of  Lapeyre  v.  United  States,  that 
the  President's  proclamation  of  June  13,  1865,  removing  all 
restrictions  upon  internal,  domestic,  and  coastwise  intercourse 
and  trade,  took  effect  as  of  the  beginning  of  June  13,  1865, 
and  covered  all  the  transactions  of  that  day  to  which  it  was 
applicable,  said :  "We  do  not  think  this  is  a  case  in  which 
fractions  of  a  day  should  be  taken  into  account."  This  lan- 
guage of  the  chief  justice  clearly  implies  that  there  were  cases 
in  which  the  court  would  regard  fractions  of  a  day.  Besides, 
there  was  no  question  in  that  case,  nor  any  proof  made,  as  to 
the  particular  hour  of  the  day  when  the  proclamation  of  the 
President  was  issued. 

At  the  same  term  of  the  court  the  case  of  Burgess  v.  Salmon, 
97  U.  S.,  381,  was  decided.  An  act  of  Congress  increased  the 
tax  on  tobacco  from  twenty  to  twenty-four  cents  per  pound,  but 
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contained  a  proviso  that  the  increased  tax  should  not  apply  to 
tobacco  "ou  which  the  tax  under  existing  laws  shall  have 
been  paid  when  this  [that]  act  takes  effect."  It  was  approved 
on  the  afternoon  of  March  3, 1875,  while  the  tobacco  of  Salmon 
was  stamped,  sold,  and  removed  for  consumption  or  use  from 
the  place  of  manufacture  in  the  forenoon  of  the  same  day.  It  ' 
was  ruled  that  the  court  could  inquire  as  to  the  time  of  the  day 
when  the  President  approved  the  act,  and  that  "  the  time  of 
such  approval  points  out  the  earliest  possible  moment  at  which 
it  could  become  a  law,  or,  in  the  words  of  the  act  of  March  3, 
1875,  at  which  it  could  take  eftect."  It  was  consequently  ad- 
judged that  the  tobacco  was  not  subject  to  the  increased  tax 
imposed  by  a  statute  which  was  not  in  fact  approved  and  did 
not  take  effect  until  after  the  removal,  on  the  same  day,  of  the 
tobacco.  In  that  case  the  parties  agreed  as  to  the  respective 
hours  of  the  day  when  the  tobacco  was  in  fact  stamped  and 
removed,  and  when  the  act  was  approved  by  the  President. 
But  such  an  agreement  could  not  have  authorized  an  inquiry 
into  fractions  of  a  day  unless  such  inquiry  were  permissible  by 
the  established  rules  of  law. 

The  cases  in  the  State  courts  bearing  upon  this  question,  and 
taking  substantially  the  same  view,  are  numerous.  We  refer 
to  only  two  of  them.  In  Kennedy  v.  Palmer,  6  Gray,  816,  the 
question  was  as  to  the  jurisdiction  of  a  justice  of  the  peace  of 
a  particular  county  to  hear  and  determine  an  action  com- 
.menced  May  7,  1865,  on  which  day  the  governor  of  the  State 
approved  an  act,  by  which  the  exclusive  jurisdiction  of  all  such 
actions,  "  not  already  pending,"  was  vested  in  a  police  court 
thereby  established,  the  act  providing  that  it  should  take  effect 
from  and  after  its  passage.  The  evidence  did  not  show  either 
.tbe  hour  of  the  day  when  the  action  was  commenced  or  the 
.hour  when  the  governor  approved  the  act.  The  court  adjudged 
that  the  justice  had  jurisdiction  until  the  precise  point  of  time 
when  the  act  was  a,pproved,  and  thus  became  a  law ;  and  that 
since- it  did  not  appear  that  the  suit  was  instituted  after  the 
approval  .«f  the  act,  it  must  be  treated  as  one  pending  at 
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the  passage  of  the  act,  and,  therefore,  aa  unaffected  by  its 
provisions. 

The  other  case  is  People  ex  rel.  Campbell  v.  Clark,  1  Cal., 
406.  The  facts  of  that  case  were  these:  Clark  was  elected 
county  judge  at  an  election  regularly  appointed  and  held.  On 
that  day  the  Legislature  passed  an  act  repealing  the  one  by 
virtue  of  which  the  election  was  held,  and  conferring  upon 
the  governor  the  power  of  appointment.  The  repealing  act 
was  approved  the  same  day,  but  at  what  hour  of  the  day  did 
not  appear.  Some  days  thereafter  the  relator  was,  by  the  gov- 
ernor, appointed  county  judge.  The  court  sustained  the  va- 
lidity of  the  election,  remarking  that  "  the  time  of  the  approval 
of  the  executive  is  a  fact  which  can  be  ascertained  and  proven, 
and  in  all  cases  where  the  rights  of  parties  are  in  any  manner 
to  be  affected  by  the  time  of  the  approval,  an  investigation  of 
the  question  when  the  event  (the  passage  of  the  act)  occurred 
should  be  had." 

There  are  decisions  in  the  English  courts  to  the  same  effect. 
In  Eoe  d.  Wrangham  v.  Hersey,  3  Wils.,  271,  the  court  char- 
acterized as  a  mere  fiction  of  law  the  general  proposition  that 
there  were  no  fractions  of  a  day;  that  "by  fiction  of  law  the 
whole  time  of  the  assizes  and  the  whole  session  of  Parliament 
may  be,  and  sometimes  are,  considered  as  one  day ;  yet  the 
matter  of  fact  shall  overturn  the  fiction  in  order  to  do  justice 
between  the  parties."  Ficiio  eedit  veritati;  jiclio  juris  non  est 
ubi  Veritas. 

In  Combe  v.  Pitt,  3  Burr,  1423-1434,  Lord  Mansfield  ex- 
pressed similar  views.  He  said:  "But  though  the  law  does 
not,  in  general,  allow  of  the  fraction  of  a  day,  yet  it  admits  it 
in  cases  where  it  is  necessary  to  distinguish.  And  I  do  not 
see  why  the  very  hour  of  the  day  may  not  be  so,  too,  when  it 
is  necessary  and  can  be  done;  for  it  is  not  like  a  mathematical 
point  which  cannot  be  divided." 

In  view  of  the  authorities  it  cannot  be  doubted  that  the 
courts  may,  when  substantial  justice  requires  it,  ascertain  the 
precise  hour  when  a  statute  took  effect  by  the  approval  of  the 
27  v3 
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executive.  But  it  may  be  argued  that  the  rule  does  not  ap- 
ply where  the  inquiry  is  as  to  the  time  when  constitutional 
provisions  became  operative  by  popular  vote ;  that  a  popular 
vote,  given  at  an  election  covering  many  hours  of  the  same 
day,  should  be  deemed  one  indivisible  act,  effectual,  by  rela- 
tion, from  the  moment  the  electors  entered  upon  the  perform- 
ance of  that  act,  to  wit,  from  the  opening  of  the  polls.  But 
we  are  of  opmion  that  no  such  distinction  can  be  maintained. 
In  determining  when  a  statute  took  effect  no  account  is  taken 
of  the  time  it  received  the  sanction  of  the  two  branches  of  the 
legislative  department,  which  sanction  is  as  essential  to  the 
validity  of  the  statute  as  the  approval  of  the  executive.  We 
look  to  the  final  act  of  approval  by  the  executive  to  find  when 
the  statute  took  effect,  and,  when  necessary,  inquire  as  to  the 
hour  of  the  day  when  that  approval  was  in  fact  given.  So  in  ■ 
ascertaining  when  a  constitutional  provision  was  adopted  we 
perceive  no  sound  reason  why  the  courts  may  not,  in  proper 
cases,  inquire  as  to  the  hour  when  such  approval  became  effect- 
ual, to  wit,  as  to  the  time  when,  by  the  closing  of  the  polls,- the 
people  had  adopted  such  provision.  In  this  case  all  difficulty 
is  removed  by  the  fact,  made  certain  by  the  schedule  tb  the 
Constitution  requiring  the  polls  to  be  kept  open  until  a  certain 
hour  of  the  day  of  election.  That  fact  should  not  be  disre- 
garded or  ignored  in  ascertaining  when  the  constitutional  pro- 
vision was  adopted,  especially  since  it  expressly  saved  the 
obligations  and  rights  of  municipalities  which  had,  before  its 
adoption,  under  the  authority  of  pre-existing  laws,  voted  sub- 
scriptions or  donations. 

We  are  of  opinion  that,  within  the  fair  meaning  of  the  State 
Constitution,  the  township  election  of  the  2d  of  July,  1870, 
was  held  prior  to  the  adoption  of  the  section  forbidding  mu- 
nicipal subscriptions  or  donations  in  aid  of  railroad  corporations, 
and  under  the  authority  of  valid  enactments  in  force  when 
such  election  was  held.  The  bonds  the  coupons  of  which  are 
in  suit  were  consequently  unaffected  by  the  prohibitions  of  the 
State  Constitution,      All  other  material  objections  to  their 
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validitj'  have  beeu  considered  and  overruled  in  Harter  v.  Ker 
nochan. 
Judgment  affirmed.  Affirmed. 


Edward  Miller  &  Co.  v.  The  Bridgeport  Brass  Co. 

January  9,  1883. 

1.  A  reissued  patent  for  the  use  of  a  certain  dome  and  a  chimney  in  a 

lamp,  when  the  original  patent  claimed,  amongst  otlier  device.s,  two 
domes,  one  above  the  other,  witli  the  object  of  dispensing  witli  the 
chimney,  is  void  as  being  for  a  different  invention  from  that  con- 
tained in  the  original  patent. 

2.  The  claim  of  a  specific  device  and  an  omission  to  claim  other  devices  or 

combinations  apparent  on  the  face  of  the  patent  are,  in  law,  a  dedica- 
tion to  the  public  of  that  wliich  Is  not  claimed,  which  can  only  be 
i-evol£ed  by  proving,  with  all  due  diligence  and  speed,  that  tlie  omis- 
sion arose  from  real  inadvertence,  accident,  or  mistake,  without  fi-and. 

3.  The  court  reviews  the  legislation  autliorizing  reissued  patents,  and 

reprehends  tlie  practice  of  reissuing  them  with  broader  and  more 
comprehensive  claims  than  tliose  of  the  original  patent. 

4.  While  a  claim  may  bo  enlarged  in  a  reissued  patent  in  cases  of  a  real 

bona-Jide  mistake  inadvertently  committed,  such  reissues  should  be 
the  exception  and  not  the  rule ;  as  to  them  the  doctrine  of  laches 
should  be  strictly  applied,  and  no  one  should  be  relieved  who  has 
slept  upon  his  rights,  especially  In  a  matter  apparent  on  the  face  of 
the  instrnment,  upon  a  mere  comparison  of  the  original  patent  with 
ttie  reissue. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Connecticut. 

John  S.  Beach,  for  appellants. 

C.  R.  Ingersoll,  for  appellee. 

Bradley,  J. — This  is  a  suit  brought  to  restrain  the  infringe- 
ment of  a  patent  and  for  an  account  of  profits,  &c.  The  patent 
vi&&  for  an  alleged  improvement  in  lamps,  and  was  originally 
granted  to  Joshua  E.  Ambrose  October  16,  1860,  for  fourteen 
years,  and  was  extended  for  seven  years  longer.     It  was  twice 
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surrendered  and  reissued,  once  in  May,  1873,  and  again  in 
January,  1876.  The  court  below  dismissed  the  bill  on  the 
ground  that  the  second  reissue,  on  which  the  suit  was  brought, 
was  notforthe  same  invention  which  was  described  and  claimed 
in  the  original  patent.  We  agree  with  the  Circuit  Court  in  the 
conclusion  to  which  it  came.  The  original  patent  described  a 
combination  of  devices ;  amongst  other  things,  two  domes  or 
reflectors,  one  above  the  other,  elevated  above  a  perforated 
cap  through  which  a  wick  tube  and  a  vapor  tube  ascended.  It 
was  claimed  that  this  combination  of  devices,  especially  includ- 
ing the  two  domes,  which  admitted  the  external  air  between 
them  for  producing  a  more  perfect  combustion,  would  make  a 
lamp  which,  without  a  chimney,  and  without  danger  of  explo- 
sion, would  burn  those  hydro-carbons  which  are  volatile  and 
contain  an  excess  of  carbon.  The  invention  proved  a  failure, 
but  it  was  found  that  the  use  of  one  of  the  domes,  (and  the 
other  parts,)  with  the  restoration  of  the  chimney,  would  be  a 
real  improvement,  and  both  plaintiff  and  defendant  made  such 
lamps  in  large' quantities.  Fifteen  years  after  the  original  pat- 
ent was  granted,  the  patentee — or  rather  his  assignee — discov- 
ers that  the  improved  lamp  was  really  a  part  of  his  original 
invention,  and  that  by  inadvertence  and  mistake  he  had  omit- 
ted to  claim  it.  We  think,  however,  that  the  court  below  was 
clearly  right  in  holding  that  the  invention  specified  in  the  sec- 
ond claim  of  the  reissued  patent,  which  is  the  one  in  question 
here,  is  not  the  same  invention  which  was  described  and  claimed 
in  the  original  patent.  The  latter  was  for  a  double  dome  with- 
out a  chimney,  the  peculiarity  of  the  supposed  invention  being 
the  use  of  the  double  dome  as  a  means  of  dispensing  with  the 
chimney.  The  reissue  is  for  a  single  dome  with  a  chimney.  It 
is  not  only  obviously  a  different  thing,  but  it  is  the  very  thing 
which  the  patentee  professed  to  avoid  and  dispense  with. 

But  there  is  another  grave-  objection  to  the  validity  of  the 
reissued  patent  in  this  case.  It  is  manifest  on  the  face  of  the 
patent,  when  compared  with  the  original,  that  the  suggestion 
of  inadvertence  and  mistake  in  the  specification  was  a  mere 
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pretense,  or  if  not  a  pretense,  the  mistake  was  so  obvious  as 
to  be  instantly  discernible  on  opening  the  letters-patent,  and 
the  right  to  have  it  corrected  was  abandoned  and  lost  by  un- 
reasonable delay.  The  only  mistake  suggested  is  that  the 
claim  was  not  as  broad  as  it  might  have  been.  The  mistake, 
if  it  was  a  mistake,  was  apparent  upon  the  tirst  inspection  of 
the  patent,  and  if  any  correction  was  desii-ed  it  should  have 
been  applied  for  immediately. 

These  after-thoughts,  developed  by  the  subsequent  course  of 
improvement,  and  intended  by  an  expansion  of  claims  to  sweep 
into  one  net  all  the  appliances  necessary  to  monopolize  a  prof- 
itable manufacture,  are  obnoxious  to  grave  animadversion. 
The  pretense  iu  this  ease  that  there  was  an  inadvertence  and 
oversight  which  had  escaped  the  notice  of  the  patentee  for 
fifteen  years  is  too  bald  for  human  credence.  He  simply  ap- 
pealed from  the  judgment  of  the  office  in  1860  to  its  judgment 
in  1876 ;  from  the  commissioner  and  examiners  of  that  date 
to  the  commissioner  and  examiners  of  this — and  upon  a  mat- 
ter that  was  obvious  on  the  first  inspection  of  the  patent.  If  a 
patentee  who  has  no  corrections  to  suggest  in  his  specification, 
except  to  make  his  claim  broader  and  more  comprehensive, 
uses  due  diligence  in  returning  to  the  Patent  Ofiice,  and  says 
"  I  omitted  this,"  or  "  my  solicitor  did  not  understand  that," 
his  application  may  be  entertained,  and  on  a  proper  showing 
correction  may  be  made.  But  it  must  be  remembered  that 
the  claim  of  a  specific  device  or  combination,  and  an  omission 
to  claim  other  devices  or  combinations  apparent  on  the  face  of 
the  patent,  are  in  law  a  dedication  to  the  public  of  that  which 
is  not  claimed.  It  is  a  declaration  that  that  which  is  not 
claimed  is  either  not  the  patentee's  invention,  or  if  his,  he 
dedicates  it  to  the  public.  This  legal  eflect  of  the  patent  can- 
not be  revoked  unless  the  patentee  surrenders  it  and  proves 
that  the  specification  was  framed  by  real  inadvertence,  accident, 
or  mistake,  without  any  fraudulent  or  deceptive  intention  on 
his  part;  and  this  should  be  done  with  all  due  diligence  and 
speed.     Any  unnecessary  laches  or  delay  in  a  matter  thus  ap- 
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parent  on  the  record  atiects  the  right  to  alter  or  reissue  the 
patent  for  such  cause.  If  two  years'  public  enjoyment  of  an 
invention  with  the  consent  and  allowance  of  the  inventor  is 
evidence  of  abandonment  and  a  bar  to  an  application  for  a 
patent,  a  public  disclaimer  in  the  patent  itself  should  be  con- 
strued equally  favorable  to  the  public,  l^othing  but  a  clear 
mistake  or  inadvertence,  and  a  speedy  application  for  its  cor- 
rection, is  admissible  when  it  is  sought  merely  to  enlarge  the 
claim. 

The  power  given  by  the  law  to  issue  a  new  patent  upon  the 
surrender  of  the  original,  for  the  correction  of  errors  and  mis- 
takes, has  been  greatly  misunderstood  and  abused.  It  was  first 
contained  in  the  act  of  July  3,  1832,  and  the  law  was  adopted 
in  view  of  suggestions  made  in  several  judgments  of  this 
court.  But  it  was  carefully  contined  to  cases  where  the  patent 
was  invalid  or  inoperative  by  reason  of  a  failure  to  comply  with 
any  of  the  terms  and  conditions  prescribed  by  the  law  for 
giving  a  clear  and  exact  description  of  the  invention,  and 
where  such  failure  was  due  to  inadvertence,  accident,  or  mis- 
take, without  any  fraudulent  or  deceptive  intention.  This  be- 
ing shown,  a  new  patent,  with  a  correct  specification,  was 
authorized  to  be  issued  for  the  same  invention.  The  act  of 
1836  enlarged  the  power  to  grant  reissues  hy  adding  an  addi- 
tional ground  for  reissue,  namely,  that  the  patentee  had  inad- 
vertently claimed  in  his  specification,  as  his  own  invention, 
more  than  he  had  a  right  to  claim  as  new.  And  with  that 
addition  the  law  has  continued  substantial!}-  the  same  to  the 
present  time.  The  tiftj'-third  section  of  the  act  of  1870,  which 
was  the  law  on  this  subject  when  the  reissue  in  the  present 
case  was  granted,  was  in  the  following  words:  "Whenever 
any  patent  is  inoperative  or  invalid  by  reason  of  a  defective  or 
insufficient  specification,  or  by  reason  of  the  patentee  claiming 
as  his  own  invention  or  discovery  more  than  he  had  a  right  to 
claim  as  new,  if  the  error  has  arisen  by  inadvertence,  accident, 
■  or  mistake,  and  without  any  fraudulent  or  deceptive  intention, 
the  commissioner  shall,  on  the  surrender  of  such  patent  and 
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the  payment  of  the  duty  required  hy  law,  cause  a  new  patent 
for  the  same  invention,  and  in  accordance  with  the  corrected 
specification,  to  be  issued  to  the  patentee."  It  will  be  observed 
that  whilst  the  law  authorizes  a  reissue  when  the  patentee  has 
claimed  too  much,  so  as  to  enable  him  to  contract  his  claim, 
it  does  not  in  terms  authorize  a  reissue  to  enable  him  to  ex- 
pand his  claim.  The  great  object  of  the  law  of  reissues  seems 
to  have  been  to  enable  a  patentee  to  make  the  description  of 
his  invention  more  clear,  plain,  and  specific,  so  as  to  comply 
with  the  requirements  of  the  law  in  that  behalf,  which  were 
very  comprehensive  and  exacting.  The  act  of  1793,  section  3, 
required  an  applicant  for  a  patent  "  to  deliver  a  written  de- 
scription of  his  invention,  and  of  the  manner  of  using  or  pro- 
cess of  compounding  the  same,  in  such  full,  clear,  and  exact 
terms  as  to  distinguish  the  same  from  all  other  things  before 
known,  and  to  enable  any  person  skilled  in  the  art  or  science 
of  which  it  is  a  branch,  or  with  which  it  is  most  nearly  con- 
nected, to  make,  compound,  and  use  the  same.  And  in  the 
case  of  any  machine  he  shall  fully  explain  the  principle,  and 
the  several  modes  in  which  he  has  contemplated  the  applica- 
tion of  that  principle  or  character,  by  which  it  may  be  dis- 
tinguished from  other  inventions;  and  he  shall  accompany  the 
whole  with  drawings  and  written  references,  where  the  nature 
of  the  case  admits  of  drawings."  This  careful  and  elaborate 
requirement  was  substantially  repeated  in  the  patent  act  of 
July  4,  1836,  section  6,  with  this  addition :  "  and  shall  partic- 
ularly- specify  and  point  out  the  part,  improvement,  or  combi- 
nation which  he  claims  as  his  own  invention  or  discovery." 
Although  it  had  been  customary  to  append  a  claim  to  most 
specifications,  this  was  the  first  statutory  requirement  on  the 
subject.  It  was  introduced  into  the  law  several  years  subse- 
quent to  the  creation  of  reissues;  and  it  was  in  the  thirteenth 
section  of  this  act  of  1836  that  provision  was  made  for  a  reis- 
sue to  correct  a  claim  which  was  too  broad  in  the  original. 
]S^ow,  in  view  of  the  fact  that  a  reissue  was  authorized  for  the 
correction  of  mistakes  in  the  specification  before  a  formal  claim 
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was  required  to  be  made,  and  of  the  further  fact  that  when 
such  formal  claim  was  required  express  power  was  given  to 
grant  a  reissue  for  the  purpose  of  making  a  claim  more  nar- 
row than  it  was  in  the  original,  without  any  mention  of  a  reis- 
sue for  the  purpose  of  making  a  claim  broader  than  it  was  in 
the  original,  it  is  natural  to  conclude  that  the  reissue  of  a 
patent  for  the  latter  purpose  was  not  in  the  mind  of  Congress 
when  it  passed  the  laws  in  question.  It  was  probably  supposed 
that  the  patentee,  would  never  err  in  claiming  too  little.  Those 
who  have  any  experience  in  business  at  the  Patent  Office  know 
the  fact  that  the  constant  struggle  between  the  office  and  ap- 
plicants for  patents  has  reference  to  the  claim.  The  patentee 
seeks  the  broadest  claim  he  can  get.  The  office,  in  behalf  of  the 
public,  is  obliged  to  resist  this  constant  pressure.  At  all  events, 
we  think  it  clear  that  it  was  not  the  special  purpose  of  the 
legislation  on  this  subject  to  authorize  the  surrender  of  patents 
for  the  purpose  of  reissuing  them  with  broader  and  more  com- 
prehensive claims,  although,  under  the  general  terms  of  the 
law,  such  a  reissue  may  be  made  where  it  clearly  appears  that 
an  actual  mistake  has  inadvertently  been  made.  But,  by  a 
curious  misapplication  of  the  law,  it  has  come  to  be  principally 
resorted  to  for  the  purpose  of  enlarging  and  expanding  patent 
claims;  and  the  evils  which  have  grown  from  the  practice 
have  assumed  large  proportions.  Patents  have  been  so  ex- 
panded and  idealized,  years  after  their  first  issue,  that  hundreds 
and  thousands  of  mechanics  and  manufacturers,  who  had  just 
reason  to  suppose  that  the  field  of  action  was  open,  have  been 
obliged  to  discontinue  their  employments,  or  to  pay  an  enor- 
mous tax  for  continuing  them. 

Now,  whilst,  as  before  stated,  we  do  not  deny  that  a  claim 
may  be  enlarged  in  a  reissued  patent,  we  are  of  opinion  that 
this  can  only  be  done  when  an  actual  mistake  has  occurred — 
not  from  a  mere  error  of  judgment,  (for  that  may  be  rectified 
by  appeal,)  but  a  real  bona-jide  mistake,  inadvertently  com- 
mitted— such  as  a  court  of  chancery,  in  cases  within  its  ordi- 
nary jurisdiction,  would  correct.   Reissues  for  the  enlargement 
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of  claims  should  be  the  exception  and  not  the  rule.  And 
when,  if  a  claim  is  too  narrow — that  is,  if  it  does  not  contain 
all  that  the  patentee  is  entitled  to — the  defect  is  apparent  on 
the  face  of  the  patent,  and  can  be  discovered  as  soon  as  that 
docunjent  is  taken  out  of  its  envelope  and  opened,  there  can 
be  no  valid  excuse  for  delay  in  asking  to  have  it  corrected. 
Every  independent  inventor,  every  mechanic,  every  citizen,  is 
aftected  by  such  delay  and  by  the  issue  of  a  new  patent  with 
a  broader  and  more  comprehensive  claim.  The  granting  of  a 
reissue  for  such  a  purpose,  after  an  unreasonable  delay,  is 
clearly  an  abuse  of  the  power  to  grant  reissues,  and  may  justly 
be  declared  Jllegal  and  void.  It  will  not  do  for  the  patentee 
to  wait  until  other  inventors  have  produced  new  forms  of  im- 
provement, and  then,  with  the  new  light  thus  acquired,  under 
pretense  of  inadvertence  and  mistake,  apply  for  such  an  en- 
largement of  his  claim  as  to  make  it  embrace  these  new  forms. 
Such  a  process  of  expansion  carried  on  indefinitely,  without  re- 
gard to  lapse  of  time,  would  operate  most  unjustly  against  the 
public,  and  is  totally  unauthorized  by  the  law.  In  such  a  case, 
even  he  who  has  rights,  and  sleeps  upon  them,  justly  loses 
them. 

The  correction  of  a  patent  by  means  of  a  reissue,  where  it 
is  invalid  or  inoperative^  for  want  of  a  fnll  and  clear  descrip- 
tion of  the  invention,  cannot  be  attended  with  such  injurious 
results  as  follow  from  the  enlargement  of  the  claim.  And 
hence  a  reissue  may  be  proper  in  such  cases  though  a  longer 
period  has  elapsed  since  the  issue  of  the  original  patent.  But 
in  reference  to  reissues  made  for  the  purpose  of  enlarging  the 
scope  of  the  patent,  the  rule  of  laches  should  be  strictly  ap- 
plied ;  and  no  one  should  be  relieved  who  has  slept  upon  his 
rights,  and  has  thus  led  the  public  to  rely  on  the  implied  dis- 
claimer involved  in  the  terms  of  the  original  patent.  And 
when  this  is  a  iiiatter  apparent  on  the  face  of  the  instrument 
upon  a  mere  comparison  of  the  original  patent  with  the  re- 
issue, it  is  competent  for  the  courts  to  decide  whether  the  de- 
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lay  was  unreasonable,  and  whether  the  reissue  was  therefore 
contrary  to  law  and  void. 

We  think  that  the  delay  in  this  case  was  altogether  unrea- 
sonable, and  that  the  patent  could  not  lawfully  be  reissued  for 
the  purpose  of  enlarging  the  claim  and  extending  the  scope  of 
the  patent. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Nathan  C.  Draper  v.  Henry  S.  Davis  et  al. 

January  9, 1882. 

Altliougli  a  deed  of  trust  usually  authorizes  a  trustee  to  sell  on  default  of 
payment,  yet  where  a  trustee  attempts  to  sell  property  subject  to  con- 
flicting liens,  some  of  which  it  is  questionable  whether  liis  deed 
covers,  it  is  the  light  of  the  parties  interested  to' bring  the  matter 
before  a  court  of  equity  for  the  purpose  of  deciding  the  mutual  lights 
of  the  parties  and  administering  the  fund  accordingly,  and  a  decree 
to  sell  and  hold  the  proceeds  for  distribution  according  to  the  equities 
was  correct. 

Appeal  from  the  Supreme  Court  of  the  District  of  Colum- 
bia. 

William  A.  Meloy,  for  appellant. 

John  Selden,  Leigh  Robinson,  Elliott  ^  Robinson,  for  appellees. 

Bradley,  J. — The  circumstances  out  of  which  this  case  grew 
were  as  follows:  In  1867,  Draper,  Thomas,  and  Bodine,  part- 
ners in  businiess,  having  purchased  a  planing-mill,  with  its 
fixtures,  machinery,  and  chattels,  from  one  Henry  S.  Davis, 
executed  to  Fendall  and  Winder  a  deed  of  trust  to  secure  the 
payment  of  notes  to  the  amount  of  $20,000,  given  to  Davis  for 
the  purchase-money.  The  deed  embraced  the  lot,  the  mill, 
machiuerj',  and  all  other  goods  and  chattels  on  the  premises, 
and  also  all  other  machinery  and  other  articles  then  in  and 
on  said  premises,  or  which  might  thereafter  be  placed  in  and 
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upon  them.  This  debt  was  reduced  by  payments  to  an  amount 
somewhat  less  than  $10,000. 

In  July,  1872,  Bodine  sold  his  interest  to  Draper  and 
Thomas,  and  to  pay  him  they  borrowed  $10,000  of  one  Mrs. 
Forest,  and  executed  as  security  therefor  a  trust  deed  to 
Anthony  Hyde,  upon  the  same  lot,  mill,  machinery,  fixtures, 
and  furniture  then  on  the  premises,  and  also  upon  several 
other  lots  not  embraced  in  Davis's  trust  deed. 

In  Februar}',  1875,  the  mill  burned  down,  and  Draper  and 
Thomas  rebuilt  it  at  an  expense  of  about  $3,600,  Davis  furnish- 
ing the  money. 

Draper  and  Thomas  failing  to  pay  their  interest  in  March, 
1877,  Hyde,  as  trustee  for  Mrs.  Forest,  advertised  for  sale  the 
property  embraced  in  her  deed  of  trust,  including  the  fixtures, 
machinery,  and  personal  property  in  the  planing-raill.  The 
original  bill  in  .this  case  was  filed  by  Draper  to  restrain  the 
sale.  The  principal  grounds  on  which  the  bill  was  founded 
were  that  Hyde  threatened  to  sell  more  property  than  was 
embraced  in  his  trust  deed  ;  that  the  sale  at  that  time  would 
be  attended  with  a  great  sacrifice  ;  that  Davis's  trust  deed  was 
prior  to  that  of  Mrs.  Forest's ;  that  her  deed  did  not  cover  the 
machinery  and  chattels  procured  since  the  fire,  or  since  its 
execution ;  that  Thomas  iu  1870  had  executed  a  trust  deed  on 
his  share  to  the  complainant  Draper  to  secure  $2,600 ;  that 
Mrs.  Forest's  trust  deed  covered  other  property ;  and  that  to 
secure  a  just  and  equitable  distribution  of  the  proceeds  there 
should  be  a  sale  under  a  decree  of  the  court.  The  bill  prayed 
an  injunction  to  prevent  Hyde  from  making  a  sale  as  proposed 
by  him,  especially  as  to  the  machinery  and  personal  property, 
and  made  Thomas  and  his  wife,  Davis  and  his  surviving  trus- 
tee. Winder,  and  one  Champlin  parties  defendant.  A  tem- 
porary injunction  was  granted.  Answers  were  filed  and  proofs 
were  taken.  In  June,  1877,  whilst  the  suit  was  pending,  Davis 
directed  his  trustee,  Winder,  to  advertise  for  sale  the  property 
embraced  in  his  deed  of  trust.  Draper  then  filed  a  supple- 
mental bill  to  enjoin  this  sale.     The  court  finally  made  a  de- 
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cree  directing  Winder  to  sell  all  the  property  embraced  in  the 
trust  deed  executed  to  him  and  Fendall,  including  the  plan- 
ing-mill,  fixtures,  machinery,  and  personal  property,  and  to 
bring  the  proceeds  into  court  to  abide  its  further  order,  retain- 
ing the  cause  in  the  meantime  for  the  purpose  of  ascertaining 
the  condition  of  all  the  parties  after  the  sale  shall  have  taken 
place.  Hyde  was  enjoined  from  making  a  sale  until  further 
order. 

Draper  appealed  from  this  decree.  Why  he  has  appealed 
it  is  somewhat  difficult  to  see.  The  decree  is  sui)stantialiy  in 
accordance  with  what  he  sought  by  his  bill — a  judicial  admin- 
istration of  the  propert}^  and  a  provision  for  ascertaining  the 
equities  of  the  parties.  We  think  that  the  decree  was  a  just 
and  proper  one.  Although  a  deed  of  trust  to  secure  a  debt 
usually  authorizes  the  trustee  to  sell  on  default  of  payment, 
yet  where  a  trustee  attempts,  as  Hyde  did  in  this  case,  to  . 
sell  property  subject  to  conflicting  liens,  some  of  which  it 
is  at  least  questionable  whether  his  deed  covers,  it  is  the 
right  of  the  other  parties  interested  to  bi'ing  the  matter  before 
a  court  of  equity  for  the  purpose  of  deciding  the  mutual  rights 
of  the  parties  and  administering  the  fund  accordingly.  No 
injury  is  done  by  the  decree  appealed  from  to  Davis  or  to  Mrs. 
Forest,  because  they  want  a  sale  to  be  made,  and  the  sale 
ordered  by  the  court  will  fully  protect  their  rights,  as  well  as 
those  of  all  the  other  parties ;  and,  besides,  they  have  not  ap- 
pealed from  the  decree.  It  cannot  be  doubted  that  the  court 
had  fuU  power  to  take  the  trustee.  Winder,  under  its  control 
and  to  direct  him  to  dispose  of  the  trust  fund  embraced  in  the 
deed  executed  to  him,  including  the  personal  property  in  dis- 
pute. As  it  is  the  purpose  of  the  court  to  adjust  all  the  equities" 
of  the  parties  in  due  and  regular  course,  we  are  unable  to 
perceive  anything  in  the  decree  which  can  injuriousl}'  aft'ect 
the  appellant. 

The  decree  is  therefore  affirmed.  Affirmed. 
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David  8.  Draper  v.  The  Town  of  Springport. 

January  9,  1882. 

Where  a  statute  authorized  a  town  to  subscribe  to  tlie  capital  stock  of 
a  railroad  and  to  issue  bonds  to  pay  for  such  subscription,  and  pre- 
scribed that  the  subscription  should  be  made  bj'  commissioners,  wlio 
were  to  execute  the  bonds  under  tHslr  hand  and  seal,  the  failure  to 
afflx  seals  to  tlie  bonds  did  not  invalidate  them,  tlie  requirement  as  to 
seals  being  merely  directory  and  a  matter  of  form,  not  of  substance. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

James  R.  Cox,  for  plaintiff  in  error. 

William  F.  Cogswell,  for  defendant  in  error. 

Bradley,  J. — The  action  below  was  brought  bj'  the  plaintiff 
in  error  against  the  defendant  to  recover  the  amount  of  cer- 
tain interest  coupons  annexed  to  certain  instruments  called 
bonds  of  the  town  of  Springport,  issued  in  payment  of  stock 
of  the  Cayuga  Lake  Eailroad  Company.  One  defense  was 
that  the  bonds  had  no  seals  affixed  to  the  signatures  of  the  town 
commissioners.  For  this  defect  the  court  below  gave  judg- 
ment for  the  defendant,  a  jury  having  been  waived  by  the 
parties.  Other  defenses  were  set  up  on  the  trial,  but  were 
overruled  by  the  court.  These  were:  1st.  That  on  a  certiorari 
(to  which  the  plaintiff  was  not  a  party)  the  proceedings  of  the 
town  commissioners  which  resulted  in  the  issue  of  the  bonds 
were  set  aside.  2d.  That  there  was  no  sufficient  consent  of 
tax-payers  of  the  town  to  authorize  the  commissioners  to  sub- 
scribe for  the  stock  of  the  railroad  company.  3d.  That  many 
of  those  tax-payers  who  did  subscribe  revoked  their  consent 
before  the  commissioners  acted,  which  reduced  the  number  of 
those  consenting  below  that  required  to  give  the  commission- 
ers power  to  act. 

Without  expressing  any  opinion  as  to  the  sufficiency  of  the 
defenses  which  were  overruled,  we  are  of  opinion  that  the 
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ground  on  which  the  court  below  dismissed  the  petition  was 
insufiicient.  It  related  merely  to  a  matter  of  form,  and  not 
to  the  substance  of  the  transaction.  The  statute  under  which 
the  bonds  (so  called)  were  issued  was  passed  April  14,  1869, 
and  was  entitled  "An  act  to  facilitate  the  construction  of  the 
Cayuga  Lake  Railroad,  and  to  authorize  the  town  of  Spring- 
port,  Caj'uga  county,  to  subscribe  to  the  capital  stock  thereof." 
The  iirst  section  authorized  the  county  judge  to  appoint  under 
his  hand  and  seal  three  freeholders  of  the  town  as  commis- 
sioners to  carry  into  efiect  the  purposes  of  the  act.  These 
commissioners  were  duly  appointed  and  qualiiied.  The  sec- 
ond section  of  the  act  was  as  follows: 

"  Section  2.  It  shall  be  lawful  for  the  said  commissioners  to 
borrow  on  the  faith  and  credit  of  the  said  town  such  sum  of 
money  as  the  tax-paying  inhabitants  shall  fix  upon  by  their 
assent  in  writing,  not  exceeding  in  amount  ten  per  cent,  of  the 
assessed  valuation  of  the  real  and  personal  property  of  said 
town  as  shown  by  the  assessment-roll  for  the  year  1868  for 
said  town,  at  a  rate  of  interest  not  exceeding  seven  per  cent, 
for  a  term  not  exceeding  thirty  years,  and  to  execute  bonds 
therefor  under  their  hands  and  seal. 

"The  bonds  so  to  be  executed  may  be  in  such  sums  and  pay- 
able at  such  tinies  and  places,  not  exceeding  thirty  years,  and 
in  such  form  as  the  said  commissioner  or  commissioners  and 
their  successors  may  deem  expedient;  provided,  however,  that 
the  powers  and  authority  conferred  by  this  section  shall  only 
be  executed  upon  the  condition  that  the  consent  shall  first  be 
obtained  in  writing  of  the  majority  of  the  tax-payers  of  said 
town  owning  more  than  one-half  of  the  taxable  property  of 
said  town  assessed  and  appearing  upon  the  assessment-roll  of 
the  year  1868,  which  consent  shall  be  proved  or  acknowledged 
in  the  same  manner  as  conveyances  of  real  estate  are  proved 
or  acknowledged,  or  proved  by  a  subscribing  witness  who  shall 
swear,  in  addition  to  the  ordinary  form  of  affidavits  of  subscrib- 
ing witnesses,  that  the  party  assenting  informed  the  witness 
that  he  knew  the  contents  thereof. 
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"  The  proof  required  to  show  that  a  majority  of  the  taxable 
inhabitants,  representing  a  majority  of  the  taxable  property  of 
the  town,  have  given  their  consent  required  by  this  section 
shall  be  by  the  affidavit  of  the  assessors,  or  a  majority  of  them,  of 
said  town,  which  affidavit,  consent,  and  acknowledgment  shall 
be  filed  in  the  town  and  county  clerk's  office  of  the  said  county, 
with  a  copy  of  the  assessment-roll  of  the  year  1868 ;  and  it  shall 
be  the  duty  of  the  said  assessors,  and  they  are  hereby  required, 
to  make  such  affidavit,  whenever  the  said  consent  shall  be 
obtained,  on  or  before  the  1st  day  of  January,  1870. 

"  (The  time  of  obtaining  consents  was  extended  by  the  act 
of  April  1, 1870,  to  April  1,  1871.) 

"A  certified  copy  of  such  affidavit,  consent,  and  acknowl- 
edgment shall  be  presumptive  evidence  of  the  facts  therein 
contained,  and  shall  be  admitted  in  any  court  of  this  State,  or 
before  any  judge  or  justice  thereof." 

Section  3  authorized  the  commissioners  in  their  discretion  to 
dispose  of  the  bonds  to  anybody  at  not  less  than  par,  and  di- 
rected that  the  money  raised  by  the  sale  of  bonds  should  be 
invested  in  the  stock  of  the  Cayuga  Lake  Railroad  Company, 
and  that  the  said  money  should  be  used  and  applied  in  the 
construction  of  said  railroad,  beginning  at  the  north  end  as 
aforesaid,  and  its  building  and  appurtenances,  and  for  no  other 
purpose  whatever. 

It  was  further  enacted  that  the  commissioners  might  sub- 
scribe for  the  stock  of  the  railroad  company  for  the  amount 
consented  to,  and  might  purchase  the  stock,  receive  certificates, 
and  the  town  should  thereby  acquire  all  the  rights  and  privi- 
leges of  other  stockholders,  might  participate  in  meetings  of 
stockholders,  and  be  eligible  as  directors. 

Section  20  authorized  the  commissioners  to  exchange  the 
bonds  at  par  and  issue  them  directly  to  the  railroad  company, 
receiving  therefor  the  stock  of  the  company. 

On  the  23d  of  March,  1871,  the  three  assessors  of  the  town 
made  an  affidavit  in  accordance  with  the  act,  stating  the  facts 
necessary  to  enable  the  commissioners  to  proceed, 
p 
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The  commissioners  thereupon  subscribed  for  1,000  shares  of 
the  capital  stock  of  the  railroad  company  of  |100  each,  and 

,  issued  the  bonds  in  question  in  payment  thereof.     The  plaintiff 
purchased  the  coupons  on  which  the  suit  was  brought  in  the 

,  ordinary  course  of  business,  in  good  faith  and  for  a  valuable 
consideration. 

It  is  apparent  from  the  law  that  the  substantial  thing  au- 
thorized to  be  done  on  behalf  of  the  town  was  to  pledge  the 
credit  of  the  town  in  aid  of  the  railroad  company  in  the  con- 
struction of  its  road  by  subscribing  to  its  capital  stock,  and 
issuing  the  obligations  of  the  town  in  payment  thereof.  The 
technical  form  of  the  obligations  was  a  matter  of  form  rather 
than  of  substance.  The  issue  of  bonds  under  seal,  as  contra- 
distinguished from  bonds  or  obligations  without  a  seal,  was 
merely  a  directory  requirement.  The  town,  indeed,  had  no 
seal,  and  the  individual  seals  of  the  commissioners  would 
have  had  no  legal  efficacy ;  for  the  bonds  were  not  their  obli- 
gations, but  the  obligations  of  the  town,  and  their  seals  could 
have  added  nothing  to  the  solenmity  of  the  instruments.  The 
fundamental  authority  contained  in  the  law  is  found  in  the 
first  three  lines  of  the  second  section:  "It  shall  be  lawful  for 
the  said  commissioners  to  borrow  on  the  faith  and  credit  of  the 

-said  town  such  sum  of  money  as  the  tax-paying  inhabitants 
shall  fix  upon  by  their  assent  in  writing."  The  commissioners 
executed  this  authority  in  the  form  allowed  by  the  statute, 

(namely,  by  a  direct  purchase  of  the  stock  with  the  bonds  issued. 
They  might  have  sold  the  bonds  for  money,  and  paid  the  money 
for  the  stock.  Had  they  done  this,  the  town  would  have  been 
liable  to  pay  the  money  borrowed,  even  if  the  obligations  given 
for  it  had  been  void.  Where  the  transaction  has  nothing  in  it 
of  malum  in  se,  and  the  parties  are  not  pariiceps  criminis  in  a 
violation  .of  law,  money  had  and  received  by  one  from  the 
other  in  good  faith  may  be  recovered,  even  though  the  security 

..given  therefor  be  void  for  some  technical  defect  or  illegality. 
This  matter  was  sufficiently  discussed  in  the  case  of  Thomas  v. 
City-of  Richmond.,  12  Wall.,  854,  and  was  very  ably  consid- 
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ered  in  The  Oneida  Bank  v.  The  Ontario  Bank,  21  N.  T.,  496. 
The  fact  that  the  stock  was  taken  directly  in  exchange  for  the 
bonds,  instead  of  selling  the  latter  for  money  and  investing  in 
stock,  can  make  no  material  difference  in  the  nature  of  the 
transaction.  It  is  equally  the  case  of  value  lawfully  received 
for  an  innocent  obligation,  whether  valid  or  invalid,  given 
therefor.  If  valid,  a  recovery  may  be  had  on  it ;  if  invalid,  a 
recovery  may  be  had  upon  the  original  consideration. 

"We  cannot  agree  with  the  courts  of  the  State  that  the  form 
of  a  seal  was  an  essential  part  of  tlie  transaction. 

Whether  the  deviation  from  the  directions  of  the  statute  in 
the  form  of  the  obligations  may  not  have  the  effect  of  notice 
to  the  holder  sufficient  to  allow  the  other  defenses  to  be  set  up, 
is  a  question  which  it  is  unnecessary  at  this  time  to  decide.  It 
may  admit  of  much  consideration. 

The  judgment  must  be  reversed,  with  directions  to  award  a 
venire  de  novo  ;  and  it  is  reversed  accordingly. 

EEVERSliD. 


Ex  PARTE  Frederick  Gordon. 

January  9, 1882. 
Tlie  court  refuses  to  issue  a  writ  of  proliibition,  under  section  688  of  the 
Kevised  Statutes  of  tlie  United  States,  to  a  court  of  admiralty  which 
had  entertained  jurisdiction  of  a  libel  against  a  ship  to  recover  dam- 
ages for  the  death  by  drowning  of  certain  persons  in  a  collision, 
holding  that  the  qnestioji  of  jurisdiction  was  one  proper  to  be  decided 
by  the  Admiralty  Court,  subject  to  the  regular  remedies  by  appeal. 

Petition  for  a  writ  of  prohibition. 

The  libel  in  this  case  was  instituted  by  the  widows  and  chil- 
dren of  somp  of  the  .ied,-.  len  drowned,  and  the  father,  brother, 
and  sister  o  others,  They  instituted  it  in  their  own  right,  and 
not  as  personal  representatives  of  the  deceased  parties. 

Sieioart  Brown  and  Arthur  Geo.  Broim,  for  petitioner. 

John  H.  Thomas,  contra. 
28  v3 
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Waite,  C.  J. — This  is, an  application  by  tiie  owner  of  the 
British  steamer  Leversons  for  a  writ  of  prohibition  to  restrain 
the  District  Court  of  the  United  States  for  the  District  of  Mary- 
land, sitting  in  admiralty,  from  proceeding  further  in  a  cause 
begun  in  that  court  against  his  vessel  to  recover  damages  for 
the  drowning  of  certain  persons  in  consequence  of  a  collision 
on  the  Chesapeake  Bay  between  the  steamer  and  the  schooner 
David  E.  Wolf,  caused  by  the  fault  of  the  steamer. 

Section  688  of  the  Revised  Statutes  gives  this  court  author- 
ity to  "  issue  writs  of  prohibition  to  the  District  Courts  when 
proceeding  in  admiralty. "  The  writ  thus  provided  for  is  a 
coinmon-law  writ,  which  lies  to  a  court  of  admiralty  only  when 
that  court  is  acting  in  excess  of,  or  is  taking  cognizance  of 
matters  not  arising  within,  its  jurisdiction.  (6  Bac.  Abr.,  587, 
tit.  Prohibition,  k.)  Its  office  is  to  prevent  an  unlawful  assump- 
tion of  jurisdiction. 

The  judicial  power  of  the  United  States  extends  to  "  all  cases 
of  admiralty  and  maritime  jurisdiction,"  (Const.,  art.  3,  sec.  2,) 
and  Congress  by  section  563,  sub.  8,  of  the  Revised  Statutes, 
committed  the  exercise  of  this  power  in  most  cases  primarily 
to  the  District  Court.  Admiralty  jurisdiction  extends  to  mari- 
time contracts  and  service,  and  to  torts  or  injuries  of  a  civil 
nature  committed  on  navigable  waters.  (The  Belfast,  7  Wall., 
637.)  The  District  Courts  having  the  power  to  hear  and  de- 
cide all  casesarisingunderthis  jurisdiction,  when  a  prohibition 
is  applied  for,  the  question  presented  is  hot  whether  a  libelant 
can  recover  in  the  suit  he  has  begun,  but  whether  he  can  go 
into  a  court  of  admiralty  to  have  his  rights  determined. 

The  collision  which  caused  the  injury  now  complained  of 
was  certainly  a  subject  of  admiralty  jurisdiction.  It  occurred 
between  two  vessels  while  navigating  the  public  waters  of  the 
United  States,  and  was  a  maritime  tort.  For  damages  to  the 
vessels  or  their  cargoes,  caused  by  the  collision,  a  suit  could 
unquestionably  be  maintained  in  the  District  Court  of  any  dis- 
trict where  the  vessel  should  be  found.  The  question  in  the 
present  suit  is  whether  the  vessel  is  liable  to  the  libelants  for 
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pecuniary  damages  resulting  from  a  loss  of  life  in  the  collision, 
and  that,  as  we  think,  a  court  of  admiralty  may  properly  decide. 
The  suit  is  for  damages  growing  out  of  the  collision.  Having 
jurisdiction  in  respect  to  the  collision,  it  would  seem  necessarily 
to  follow  that  the  court  had  jurisdiction  to  hear  and  decide 
what  liability  the  vessel  had  incurred  thereby.  Suppose  the 
courts  of  common  law  had  never  decided  that  an  action  could 
not  be  maintained  at  common  law  for  damages  caused  by  the 
death  of  a  human  being,  would  any  one  doubt  the  power  of 
Courts  of  Admiralty  to  determine  whether  such  an  action 
could  be  brought  in  that  jurisdiction  ?  It  is  no  doubt  true  that 
down  to  within  a  comparatively  recent  period  the  Courts  of 
Admiralty,  both  in  England  and  in  this  country,  have  followed 
the  rules  of  the  common  law  in  respect  to  such  actions,  and 
have  decided  that  damages  for  such  wrongs  were  not  recover- 
able; but  since  Lord  Campbell's  act  in  1846,(9  and  10  Vic,  c. 
93,)  it  has  been  provided  by  statute  in  England,  and  in  most 
of  the  States  of  the  Union,  that  suits  may  be  brought  in  the 
courts  of  common  law,  for  the  benefit  of  those  having  a  pecu- 
niary interest  in  the  life  of  one  who  has  been  killed  by  the 
wrongful  act  of  another,  to  recover  such  damages  as  they  may 
have  sustained  in  consequence  of  the  wrong  that  has  been 
done ;  and  we  think  it  is  clearly  within  the  power  of  the  Courts 
of  Admiralty  to  determine  whether  this  legislation  has  not 
wrought  a  corresponding  change  in  the  laws  which  govern 
their  jurisdiction. 

We  have  not  overlooked  the  fact  that  in  Smith  v.  Brown, 
L.  K.,  6  Q.  B.,  729,  decided  in  1871,  the  Court  of  Queen's 
Bench  in  England,  evidently  with  some  hesitation,  restrained 
the  Court  of  Admii'alty  from  proceeding  with  such  a  suit;  but 
in  The  Franconia,  L.  R.,  2  P.  D.,  163,  decided  in  1877,  Sir 
Eobert  Phillimore  declined  to  follow  that  case,  and  his  action 
was  sustained  in  the  Court  of  Appeal  by  a  divided  court. 

The  English  Court  of  Admiralty  has  asserted  its  jurisdiction 
in  The  Guldfaxe,  L.  R.,  2  A.  &  E.,  325 ;  The  Explorer,  L.  R., 
3  A.  &  E.,  289,  and  The  Franconia,  supra;  and  we  think  this 
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case  is  a  proper  one  for  the  application  of  the  rule  followed  by 
the  Court  of  Queen's  Bench  in  The  Charkieh,L.  R.,  8  Q.  B., 
197,  where  the  suggestion  on  an  application  for  a  prohibition 
was  that,  in  a  case  of  collision  between  the  Charkieh  and  the  Ba- 
iavier,  the  Court  of  Admiralty  had  no  jurisdiction,  because  the 
Charkieh  was  the  property  of  the  Khedive  of  Egypt,  and  was 
a  ship  of  the  Egyptian  branch  of  the  Turkish  navy,  carrying 
the  Ottoman  naval  pennant;  but  Lord  Chief  Justice  Cockburn, 
who  participated  in  the  decision  of  Smith  v.  Brown,  said,  after 
stating  the  claims  that  were  made:  "There,  therefore,  is  a  fur- 
ther question,  whether  or  not  a  vessel  belonging  to  a  foreign 
potentate,  but  not  used  as  a  vessel  of  state  or  a  vessel  of  war, 
is  entitled  to  the  immunity  which  ships  of  war  and  ships  used 
for  the  purposes  of  government  enjoy.  This  is  a  question  pe- 
culiarly within  the  province  of  the  Court  of  Admiralty  to  de- 
cide. Why  are  we  to  find  that  the  Court  of  Admiralty  cannot 
deal  with  it  ?  If  it  entertains  the  suit  there  is  an  appeal  to  the 
Judicial  Committee  of  the  Privy  Council,  a  court  of  the  high- 
est authority.  I  feel  disclined  to  grant  a  rule  for, a  prohibition 
in  a  case  where  the  facts  are  in  doubt,  and  the  court  whose 
jurisdiction  is  sought  to  be  impeached  is  just  as  competent  to 
determine  the  question  as  we  are.  *  *  *  g^t  both  facts 
and  the  law  are  within  the  jurisdiction  of  the  Court  of  Admi- 
ralty, and  that  court  is  perfectly  competent  to  decide  them." 
And  Blackburn,  J. :  "  It  does  seem  to  me  that  the  Court  of 
Admiralty  has  jurisdiction  to  determine  the  facts,  and  to  decide 
whether  international  and  maritime  laws  do  allow  the  circum- 
stances stated  to  be  a  defense  to  a  claim  against  the  Charkieh; 
and  if  that  court  be  wrong  the  Privy  Council  can  set  it  right, 
and  their  decision  would  be  final.  I  do  not  see  how  it  can  be 
said  that  the  Court  of  Admiralty  is  exceeding  its  jui'isdiction 
in  entertaining  the  suit  as  a  question  of  international  law ;  and 
taking  that  view  of  it,  I  think  the  court  ought  not  to  be  prohib- 
ited."    All  the  judges  concurred  in  refusing  the  writ. 

So  here  the  Court  of  Admiralty  has  jurisdiction  of  the  vessel 
and  the  subject-matter  of  the  action,  to  wit,  the  collision. 
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It  is  competent  to  try  the  facts  and,  as  we  think,  to  determine 
whether,  since  the  common-law  courts  in  England,  and  to  a 
large  extent  in  the  United  States,  are  permitted  to  estimate 
the  damages  which  a  particular  person  has  sustained  by  the 
wrongful  killing  of  another,  the  Courts  of  Admiralty  may  not 
do  the  same  thing.  If  the  District  Court  entertains  such  a 
suit,  an  appeal  lies  from  its  decree  to  the  Circuit  Court,  and 
from  there  here,  if  the  value  of  the  matter  in  dispute  is  suffi- 
cient. Under  these  circumstances  it  seems  to  us  clear  that  the 
Admiralty  Courts  are  competent  to  determine  all  the  questions 
involved,  and  that  we  ought  not  to  issue  the  prohibition  asked 
for. 

The  petition  is  consequently  denied.  Denied. 


Ex  PARTE  The  Detroit  River  Ferry  Company,  petitioner. 

January  9,  1882. 

The  preeeUing  case  followed,  and  its  principle  extended  to  a  case  where 
110  appeal  wonld  lie  to  this  court,  on  the  ground  that  a  writ  of  prohi- 
bition cannot  be  made  to  take  tlie  place  of  an  appeal,  and  the  lack  of 
a  right  to  appeal  is  no  reason  for  issuing  such  a  writ. 

Petition  for  a  writ  of  prohibition. 

The  libel  in  this  case  was  instituted  by  the  parents  of  the 
persons  drowned  in  a  collision,  and,  as  a  precautionary  meas- 
ure, administration  was  granted  on  their  estate  and  a  separate 
libel  filed  by  the  administrator. 

H.  C.  Wisner,  for  petitioner. 

Alfred  Russell,  contra. 

Waite,  C.  J. — This  case  is  in  all  its  material  facts  like  that 
of  ex  parte  Gordon,  just  decided.  It  matters  not  that  the 
amount  demanded  in  the  libel  is  less  than  five  thousand  dol- 
lars, and  that  consequently  no  appeal  will  lie  to  this  court. 
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An  appeal  will  lie  to  the  Circuit  Court  in  favor  of  the  libelant 
if  he  is  defeated,  and  in  favor  of  the  respondent  if  the  recov- 
ery exceeds  fifty  dollars.  It  is  no  ground  for  relief  by  prohi- 
bition that  provision  has  not  been  made  for  a  review  of  the 
decision  of  the  court  of  original  jurisdiction,  by  appeal  or  other- 
wise. A  prohibition  cannot  be  made  to  perform  the  office  of 
a  proceeding  for  the  correction  of  mere  errors  and  irregulari- 
ties. If  there  is  jurisdiction,  and  no  provision  for  appeal  or 
writ  of  error,  the  judgment  of  the  trial  court  is  the  judgment 
of  the  court  of  last  resort,  and  concludes  the  parties.  It  rests 
with  Congress  to  decide  whether  a  case  shall  be  reviewed  or 
not. 
The  writ  is  denied.  Denied. 


Ex  PARTE   IN   THE  MATTER   OB   WALTER  E.   HaGAR,  PETITIONER. 

January  9, 1882. 
Suits  for  pilotage  being  within  the  admiralty  jurisdiction,  the  court  refuses 

to  issue  a  writ  of  prohibition  to  restrain  an  inferior  Admiralty  Court 

from  entertaining  such  a  suit. 

Petition  for  a  writ  of  prohibition. 

H.  G.  Ward  and  R.  C.  McMurtrie,  for  petition. 

George  Gray,  Edward  G.  Bradford,  Henry  Flanders,  and 
Thomas  F.  Bayard,  contra. 

"Waite,  C.  J.— This  is  an  application  by  the  agent  of  the 
master,  part  owner,  and  claimant  of  the  British  ship  William 
Law  for  a  writ  of  prohibition  to  restrain  the  District  Court  of 
the  District  of  Delaware,  sitting  in  admiralty,  from  proceeding 
further  in  a  suit  pending  in  that  court  against  the  vessel  to 
recover  the  half-pilotage  which  is  claimed  to  be  due  under  the 
statutory  regulations  of  Delaware,  for  refusing  to  -accept  the 
services  of  a  pilot,  when  tendered  outside  of  Cape  Henlopen 
light-house,  to  conduct  the  ship  to  the  Delaware  breakwater. 
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where  she  was  bound  for  orders.  It  has  long  been  settled  that 
claims  for  pilotage  fees  are  within  the  jurisdiction  of  the  admi- 
ralty. {Ex  parte  McNeil,  13  Wall.,  236 ;  Hobart  v.  Drogan, 
10  Pet.,  108.)  Such  being  the  case,  under  the  decision  just  ren- 
dered in  ex  parte  Gordon,  the  District  Court  can  properly  hear 
and  decide  the  matters-  in  dispute,  and  the  application  for  the 
writ  is  accordingly  denied. 

Denied. 


Thomas  L.  James  v.  Christopher  C.  Campbell,  Charles 
Eddy,  Horace  T.  Caswell,  and  Samuel  E.  Clexton; 
Samuel  E.  Clexton  v.  Christopher  C.  Campbell,  assig- 
nee, &c.,  Thomas  L.  James,  Horace  T.  Caswell,  Charles 
Eddy,  and  Charles  Eddy  as  trustee  for  H.  T.  Caswell, 
AND  Samuel  E.  Clexton  ;  and  Christopher  C.  Campbell, 
ASSIGNEE,  &c.,  V.  Thomas  L.  Jambs,  Charles  Eddy,  Hor- 
ace T.  Caswell,  and  Samuel  E.  Clexton. 

J-annary  9, 1882. 

1.  Norton's  reissued  patent,  dated  October  4,  1870,  for  an  improved  post- 

office  stamp  for  printing  the  postmarlc  and  canceling  the  postage- 
stamp  at  one  blow,  held  to  be  void  by  i-eason  of  not  being  for  the  same 
invention  specified  in  the  original.  • 

2.  If  a  patent  fully  and  clearly  describes  and  claims  a  specific  invention, 

complete  in  itself,  so  as  not  to  be  inoperative  or  invalid  by  reason  of 
a  defective  or  insufficient  specification,  a  reissue  cannot  be  had  for 
the  purpose  of  expanding  and  generalizing  the  claim  so  as  to  embrace 
an  invention  not  specified  in  the  original.  Burr  v.  Duryee,  1  Wall., 
531,  reaffirmed. 

3.  In  such  case  the  court  ouglitnot  to  be  required  to  explore  the  history  of 

the  art  to  ascertain  what  the  patentee  might  have  claimed ;  he  is 
bound  by  his  statement  of  what  his  invention  was. 

4.  A  patentee  cannot  claim  in  a  patent  the  same  thing  claimed  by  him  in  a 

prior  patent ;  nor  what  he  omitted  to  claim  in  a  prior  patent  in  which 
the  invention  was  described,  he  not  having  reserved  the  right  to  claim 
it  in  a  separate  patent,  and  not  having  seasonably  applied  therefor. 

5.  A  patent  for  a  machine  cannot  be  reissued  for  the  purpose  of  claiming 

the  process  of  operating  that  class  of  machines,  because  if  the  claim 
for  the  process  is  anything  more  than  for  the  use  of  the  particular 
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macliiiiG  patented,  it  is  for  a  different  invention.      Powder  Co.  v. 
Powder  Works,  98  U.  S.,  139,  reaffirmed. 

6.  Tlie  Government  of  tfie  United  States  has  no  riglit  to  use  a  patented 

invention  without  compensation  to  the  owner  of  the  patent. 

7.  Query :  Whether  an  officer  of  the  government  can  be  sued  for  using  an 
1j      invention  only  for  and  in  behalf  of.tlie  government;  and  whether 

the  Court  Of  Claims  is  not  the  only  tribunal  in  which  the  claim  for 
compensation  can  be  prosecuted  ? 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Charles  Devens,  Attorney-  General,  and  Samuel  B.  Clark,  for 
James. 

Edward  D.  Beitens,  for  Clexton. 

George  S.  Williams,  B.  F.  Butler,  and  M.  P.  Norton,  for 
Campbell,  assignee,  &c. 

Bradley,  J. — This  case  is  founded  on  a  bill  in  equity  filed 
by  Christopher  0.  Campbell,  the  complainant  below,  against 
Thomas  L.  James,  United  States  postmaster  in  and  for  the  city 
of  New  York,  to  enjoin  him  from  using  a  certain  implement 
for  stamping  letters,  which  the  complainant  claims  to  have 
been  patented  to  one  Marcus  P.  Norton,  by  letters-patent  dated 
April  14, 1863,  and  surrendered  and  reissued  on  the  23d  day 
of  August,  1864,  and  again. surrendered  and  reissued  on  the 
3d  of  August,  1869,  and  again,  finally,  on  the  4th  of  October, 
1870.  The  complainant  claims  to  be  assignee  of  Norton,  the 
patentee.  Other  persons  claiming  an  interest  in  the  patent 
were  made  parties  to  the  suit.  The  Circuit  Court  rendered  a 
decree  in  favor  of  the  complainant,  and  adjusted  the  rights  of 
the  several  parties  to  the  amount  of  the  decree.  The  defend- 
ant James  appealed.  The  other  parties,  not  being  satisfied  ■ 
with  the  decree  as  it  affected  their  mutual  interests,  also  ap- 
pealed. The  case  is  liow  before  us  in  all  its  aspects.  Sup- 
posing the  court  below  to  have  had  jurisdiction  of  the  case, 
the  first  question  to  be  considered  will  be  the  liability  of  the 
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principal  defendant,  James,  to  respond  for  the  use  of  the  ma- 
chine or  implement  in  question. 

That  the  Grovernment  of  the  United  States,  when  it  grants 
letters-patent  for  a  new  invention  or  discovery  in  the  arts,  con- 
fers upon  the  patentee  an  exclusive  property  in  the  patented 
invention  which  cannot  be  appropriated  or  used  by  the  gov- 
ernment itself  without  just  compensation,  any  more  than  it 
can  appropriate  or  use  without  compensation  land  which  has 
been  patented  to  a  private  purchaser,  we  have  no  doubt.  The 
Constitution  gives  to  Congress  power  "  to  promote  the  progress 
of  science  and  useful  arts  by  securing  for  limited  times  to  au- 
thors and  inventors  the  exclusive  right  to  their  respective  writ- 
ings and  discoveries,"  which  could  not  be  eifected  if  the  gov- 
ernment had  a  reserved  right  to  publish  such  writings  or  to 
use  such  inventions  without  the  consent  of  the  owner.  Many 
inventions  relate  to  subjects  which  can  only  be  properly  used 
by  the  government,  such  as  explosive  shells,  rams,  and  subma- 
rine batteries  to  be  attached  to  armed  vessels.  If  it  could  use 
such  inventions  without  compensation,  the  inventors  could  get 
no  return  at  all  for  their  discoveries  and  experiments.  It  has 
been  the  general  practice,  when  inventions  have  been  made 
which  are  desirable  for  government  use,  either  for  the  govern- 
ment to  purchase  them  from  the  inventors  and  use  them  as 
secrets  of  the  proper  department,  or,  if  a  patent  is  granted,  to 
pay  the  patentee  a  fair  compensation  for  their  use.  The  United 
States  has  no  such  prerogative  as  that  which  is  claimed  by  the 
sovereigns  of  England,  by  which  it  can  reserve  to  itself,  either 
expressly  or  by  implication,  a  superior  dominion  and  use  in 
that  which  it  grants  by  letters-patent  to  those  who  entitle  them- 
selves to  such  grants.  The  Government  of  the  United  States, 
as  well  as  the  citizen,  is  subject  to  the  Constitution,  and  when 
it  grants  a  patent  the  grantee  is  entitled  to  it  as  a  matter  of 
right,  and  does  not  receive  it,  as  was  originally  supposed  to  be 
the  case  in  England,  as  a  matter  of  grace  and  favor. 

But  the  mode  of  obtaining  compensation  from  the  United 
States  for  the  use  of  an  invention,  where  such  use  has  not  been 
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by  the  consent  of  the  patentee,  has  never  been  specifically  pro- 
vided for  by  any  statute.  The  most  proper  forum  for  such  a 
claim  is  the  Court  of  Claimis,  if  that  court  has  the  requisite 
jurisdiction.  As  its  jurisdiction  does  not  extend  to  torts,  there 
might  be  some  difficulty,  as  the  law  now  stands,  in  prosecuting 
in  that  court  a  claim  for  the  unauthorized  use  of  a  patented 
invention,  although,  where  the  tort  is  waived,  and  the  claim  is 
placed  upon  the  footing  of  an  implied  contract,  we  understand 
that  the  court  has  in  several  recent  instances  entertained  the 
jurisdiction.  It  is  true  it  overruled  such  a  claim  on  the  orig- 
inal patent  in  this  case,  presented  in  1867;  but,  according  to 
more  recent  holdings,  it  would  probably  now  take  cognizance 
of  the  case.  The  question  of  its  jurisdiction  has  never  been 
presented  for  the  consideration  of  this  court,  and  it  would  be 
premature  for  us  to  determine  it  now.  If  the  jurisdiction  of 
the  Court  of  Claims  should  not  be  finally  sustained,  the  only 
remedy  against  the  United  States,  until  Congress  enlarges  the 
jurisdiction  of  that  court,  would  be  to  apply  to  Congress  itself. 
The  course  adopted  in  the  present  case,  of  instituting  an  action 
against  a  public  officer,  who  acts  only  for  and  in  behalf  of  the 
government,  is  open  to  serious  objections.  We  doubt  very 
much  whether  such  an  action  can  be  sustained.  It  is  substan- 
tially a  suit  against  the  United  States  itself,  which  cannot  be 
maintained  under  the  guise  of  a  suit  against  its  officers  and 
agents  except  in  the  manner  provided  by  law.  We  have  here- 
tofore expressed  our  views  on  this  subject  in  the  case  of  Carr  u. 
The  United  States,  98  U.  8.,  433,  where  a  judgment  in  eject- 
ment against  a  government  agent  was  held  to  be  no  estoppel 
against  the  government  itself. 

But  as  the  conclusion  which  we  have  reached  in  this  case 
does  not  render  it  necessary  to  decide  this  question,  we  reserve 
our  judgment  upon  it  for  a  more  fitting  occasion. 

The  subject-matter  of  the  patent  on  which  the  bill  in  this 
case  was  founded  is  an  implement  or  stamp  for  postmarking 
letters  and  canceling  revenue  and  postage  stamps.  The  orig- 
inal patent,  (Jated  April  14,  1863,  exhibited  two  stamps  con- 
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nected  together  by  a  cross-bar,  which  was  attached  to  a  handle ; 
one  stamp  behig  intended  for  printing  the  postmark,  and  the 
other  for  canceling  the  postage-stamp,  both  operations  being 
performed  by  a  single  blow.  The  stamps  consisted  of  small 
hollow  blocks  or  cylinders,  in  which  were  inserted  and  fast- 
ened the  types  which  produced  the  impressions  desired.  In 
one  were  placed  the  lettered  types  which  produced  the  post- 
mark, and  in  the  other  a  single  type  which  blotted  or  canceled 
the  postage-stamp.  The  patentee  in  his  specification  described 
the  invention  as  follows : 

"The  nature  of  my  improvements,  herein  described,  con- 
sists in  the  employment  and  combination  of  a  device  for  can- 
celing postage  or  other  stamps  by  means  of  wood,  cork,  or 
similar  material  inserted  in  a  tube  or  recess  therein,  for  the 
purpose  of  effacing  or  blotting  such  stamps  with  indelible  ink. 
It  also  consists  in  the  combination  of  a  canceling  device,  hav- 
ing wood,  cork,  rubber,  or  any  similar  material  for  the  type  or 
blotter  therein,  with  any  postmarking  device  so  as  to  blot,  can- 
cel, or  efl'ace  postage-stamps  with  indelible  ink  at  the  same 
time  and  operation  of  postmarking  of  letters,  packets,  &c. 

"  To  enable  others  skilled  in  the  art  to  which  my  invention 
relates  to  make  and  use  the  same,  I  will  here  proceed  to  describe 
the  construction  and  operation  thereof,  which  is  as  follows,  to 
wit:  I  construct  the  postmarking  stamp  (D)  of  any  suitable 
material.  ( E )  Fig.  3  is  the  mortise  or  recess  of  suitable  di- 
mensions to  receive  the  type  for  the  month,  the  day  of  the 
month,  and  the  year,  around  which  is  the  name  of  the  place 
where  used,  and  is  the  same  as  the  postmarking  device  de- 
scribed in  my  letters -patent  bearing  date  the  16th  day  of 
December,  1862,  and  which  is  secured  to  the  cross-piece  ( B) 
in  the  same  manner  and  by  the  same  means  as  described  and 
set  forth  in  the  said  patent,  which  is  also  the  case  with  the 
canceling  device  (C). 

"  I  construct  the  canceling  stamp  or  device  (C)  of  any  suit- 
able material,  of  any  size  required  in  diameter,  and  in  length  to 
correspond  to  the  postmarking  device  (D).     (F)  Fig.  3  is  the 
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tube  or  recess  in  the  device  (C)  for  the  purpose  of  receiving  the 
blotting  or  canceling  device  (G),  Figs.  2  and  5,  which  device 
is  made  of  wood,  cork,  rubber,  or  similar  material,  so  as  to 
closely  lit  the  said  tube  or  recess  (F),  Fig.  3.  The  face  of  this 
device  may  contain  a  plan  or  form  for  canceling  with  indelible 
ink  like  that  shown  at  Fig.  2,  or  it  may  have  any  plan  or  form 
for  that  purpose  thought  best  to  devise  or  use.  This  device  (G) 
may  project  somewhat  below  the  lower  end  of  the  said  tube  (F), 
as  seen  at  Fig.  5,  and  may  also  project  below  the  face  of  the 
postmarking  or  rating  device  (D),  Figs.  2  and  3,  and  it  may 
be  driven  out  of  the  said  tube  or  recess  by  means  of  a  pin  or 
bolt  operating  through  the  hole  (A),  Figs.  3  and  5,  for  the  pur- 
pose of  repairs,  or  to  replace  it  by  a  new  one.  The  said  tube 
or  recess  (G)  may  be  any  size  in ,  diameter  required  or  any 
depth  desired.  The  said  canceling  stamp  or  device  (C)  being 
thus  constructed  with  cork,  rubber,  or  other  elastic  substance 
for  type  or  blotter,  will  receive  and  hold  on  the  face  thereof 
ink  in  quantities  sufficient  to  blot  or  cancel  the  postage-stamp 
in  such  manner  as  to  prevent  the  possibility  of  the  said  post- 
age-stamp being  cleansed  of  the  canceling  ink  by  any  chemi- 
cal or  other  process,  for  the  said  ink  would  be  so  effectually 
put  thereon  that  any  attempts  to  remove  it  therefrom  would 
entirely  destroy  the  said  postage-stamp,  and  thereby  render  the 
same  incapable  of  a  second  or  re-use.  The  said  cork,  rubber, 
or  other  elastic  substance,  as  aforesaid,  will  render  the  said 
stamp  capable  of  an  easy  and  rapid  use ;  for  there  being  a 
yielding  of  the  same  when  the  blow  is  given,  the  operator  will 
not  tire  as  soon  by  a  constant  or  continued  use  of  the  same  as 
though  it  were  of  solid  metal,  and  the  same  will  greatly  aid  in 
raising  the  entire  stamp  from  the  paper  and  postage-stamp 
when  the  impression  shall  have  been  given  by  the  operator. 
The  said  blotter  or  type  can  be  more  easily  repaired  or  re- 
placed by  a  new  one  at,  less  expense,  than  if  made  of  solid 
metal.  The  said  cork,  rubber,  or  other  elastic  material  may 
extend  upward  to  the  said  cross-bar  (B),  and  there  be  con- 
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nected  to  the  same  by  a  screw  or  pin  bolt,  if  desired,  which 
will  be  the  same  in  eflect  and  in  operation. 

"  Having  thus  described  my  invention  and  improvements 
in  marking  and  canceling  stamps,  what  I  claim  and  desire  to 
secure  by  letters-patent  of  the  United  States  of  America 
therein  is — 

"  1.  The  canceling  device  (C)  with  wood,  cork,  or  rubber 
type  or  blotter  (G)  therein,  or  any  device  substantially  the  same, 
80  as  to  cancel  the  postage-stamp  with  indelible  ink,  substan- 
tially as  herein  described  and  set  forth. 

"  2.  I  also  claim  the  canceling  device  (C)  with  wood,  cork, 
or  similar  material  forming  the  type  or  blotter  (G)  therein,  in 
combination  with  the  cross-piece  (B)  and  with  the  postmark- 
ing device  (D),  substantially  as  herein  described  and  set  forth." 

'We  have  given  the  description  and  claim  in  full  for  the  pur- 
pose of  better  comparing  it  with  the  reissued  patent  on  which 
the  suit  was  brought,  and  which  is  dated  October  4,  1870.  It 
will  be  seen  that  the  invention  claimed  is  verj'  specific  and 
definite  in  its  character.  In  the  first  place,  the  canceling  de- 
vice is  claimed  separately,  consisting  of  a  hollow  tube,  in  which 
is  inserted  the  canceling  type  or  blotter  made  of  wood,  cork, 
rubber,  or  other  elastic  sul)8tance.  The  nature  of  the  substance 
of  which  the  blotter  was  to  be  made  is  emphasized  thus :  "  The 
said  cork,  rubber,  or  other  elastic  substance,  as  aforesaid,  will 
render  the  said  stamp  capable  of  an  easy  and  rapid  use;  for 
there  being  a  yielding  of  the  same  when  the  blow  is  given, 
the  operator  will  not  tire  as  soon  by  a  constant  or  continued 
use  of  the  same  as  though  it  loere  of  solid  metal,  and  the  same 
will  greatly  aid  in  raising  the  entire  stamp  from  the  paper  and 
postage-stamp  when  the  impression  shall  have  been  given  by 
the  operator.  The  said  blotter  or  type  can  be  more  easily  re- 
paired or  replaced  by  a  new  one,  at  less  expense,  than  if  made 
of  solid  metal."  It  is  plain,  therefore,  that  elasticity  in  the  ma- 
terial of  which  the  blotter  was  to  be  composed  was  a  distinct- 
ive feature  of  the  blotting  device  thus  separately  claimed. 
Besides  the  advantages  referred  to  in  the  foregoing  extracts, 
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its  superior  adaptability  to  hold  indelible  ink  was  evidently 
regarded  by  the  inventor  as  important.  From  the  facts  ap- 
pearing in  the  case  it  is  quite  clear  that  a  separate  claim  of  this 
blotting  device  could  not  have  been  sustained  bad  it  not  pre- 
sented these  special  characteristics ;  had  it  not,  in  fact,  con- 
tained all  the  elements  it  did  contain.  The  patentee  himself, 
as  will  be  more  fully  seen  hereafter,  had  shortly  before  his  ap- 
plication for  this  patent  obtained  a  patent  for  a  double  stamp 
exactly  like  the  one  patented  in  this,  except  that  the  blotter 
type  was  made  of  "steel,  or  other  material  which  would  an- 
swer the  purpose."  Of  course  he  could  not  claim  a  blotter  of 
like  material  in  the  patent  now  under  consideration.  And  the 
record  is  full  of  evidence  to  show  that  band-types  for  stamp- 
ing letters  and  other  characters,  with  or  without  the  use  of  ink, 
had  long  been  constructed  of  almost  every  kind  of  material. 
The  general  form  of  the  instrument  was  old.  Stamps  fastened 
to  what  is  called  a  brad-awl  handle,  adjusted  thereto  centrally, 
so  as  to  balance  the  pressure,  were  used  for  seals  and  other  in- 
struments for  making  impressions  of  every  sort  from  time  im- 
memorial; and  hand-stamps  of  the  same  general  description, 
having  a  cylindrical  type-holder  in  place  of  a  seal,  made  hol- 
low for  inserting  and  holding  the  type,  had  long  been  used  in 
the  Post-oflSice  Department.  It  was  not  without  good  cause, 
therefore,  that  the  separate  claim  for  the  canceling  device,  as 
a  distinct  invention,  was  confined  to  an  elastic  tj'pe  or  blotter 
inclosed  in  a  hollow  tube.  In  like  manner,  the  combination 
of  devices  in  the  entire  instrument,  forming  the  subject  of  the 
second  claim,  was  necessarily  specific  in  its  character,  being 
restricted  by  the  special  construction  of  the  canceling  device. 
The  specific  form  of  a  cross-bar  to  sustain  the  type-holder, 
and  balance  the  efiiect  of  the  blow  or  pressure  when  making 
the  impression,  was  substantially  contained  in  the  common 
hand-type,  long  before  used  for  printing  names  on  linen  with 
indelible  ink.  This  instrument  consisted  of  a  metallic  trough 
or  receiver  to  hold  the  type,  the  bottom  of  which,  at  its  middle 
part,  was  attached  to  a  wooden  brad-awl  handle.      Inserting 
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the  types  for  a  postmark  in  one  end  of  this  device,  and  the 
tjpe  for  blotting  the  postage-stamp  in  the  other,  it  would  be  a 
complete  double  stamp  like  that  claimed  by  Norton,  the  pat- 
entee. The  fact  that  it  might  require  a  stronger  piece  of  metal 
for  post-office  uses  than  was  required  for  stamping  letters  on 
cloth,  or  that  the  type-holder  would  be  better  adapted  to  the 
purpose  by  being  divided  into  two  compartments,  does  not 
detract  from  the  substantial  similarity  of  the  instruments. 
Given  the  idea  of  stamping  the  postmark  and  blotting  the 
postage-stamp  with  one  instrument  at  a  single  blow,  it  required 
but  little  invention,  in  view  of  what  was  then  in  common  use, 
to  adjust  the  printing  apparatus  to  the  handle  by  means  of  a 
block,  shoulder,  or  cross-bar,  or  other  similar  device.  The 
needs  and  requirements  of  the  instrument  would  soon  be  de- 
veloped, and  manifest  themselves  to  any  skilled  workman  in 
that  branch  of  mechanics. 

The  evidence  does  not  show  to  our  satisfaction  that  Norton  was 
by  any  means  the  first  inventor  of  a  double  post-office  stamp,  so 
constructed  as  to  make  the  postmark  and  cancel  the  postage- 
stamp  at  one  blow.  If  that  fact  was  important,  the  burden  of 
proof  was  on  the  complainant  to  show  that  Norton's  invention 
antedated  those  of  others  proven  in  the  cause,  of  which  there 
were  several  independent  of  each  other.  But  there  is  no 
satisfactory  proof  that  Norton  ever  produced,  prior  to  18ti2, 
or,  at  most,  prior  to  1861,  any  other  double  stamp  than  one 
which  he  patented  in  1859.  In  connection  with  one  C.  A. 
Haskins,  he  obtained  a  patent  in  October,  1857,  for  a  hand- 
stamp  attached  to  a  standard  with  a  projecting  arm,  and  pro- 
vided with  a  spring  to  lift  it  from  the  paper  automatically, 
after  the  blow  which  made  the  impression  was  given.  This 
stamp  was  an  elaborate  and  complicated  contrivance  of  wheels 
and  cylinders  for  arranging  and  manipulating  the  types  for 
making  letters  and  figures  showing  the  month  and  day  of  the 
month  in  the  postmark.  It  had  no  hint  of  any  secondary  ap- 
paratus for  effacing  a  postage-stamp  at  the  same  time.  But 
in  August,  1859,  Norton  obtained  a  patent  for  the  use  of  his 
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assignees^  Reynolds  and  Low,  which  did  contain  a  device  for 
effacing  the  postage-stamp.     Low  seems  to  have  been  asso- 
ciated with,  him  in  the  patent  of  1857  in  the  way  of  furnish- 
ing money,  but  what  was  the  nature  or  extent  of  the  assignees' 
real  interest  in  the  patent  of  1859  is  not  made  to  appear.     The 
application  for  this  patent  was  dated  May  3,  1859,  but  when 
tiled  in  the  Patent  Office  is  not  shown.     The  principal  feature 
of  the  stamp  described  in  this  patent  was  also  an  elaborately 
contrived  device  for  arranging  the  types  for  the  letters  and 
figures  in  the  postmarking  stamp,  something  in  the  same  line 
with  that  described  in  the  patent  of  1857  ;  no  claim  for  which, 
however,  was  allowed.     But  to  the  postmarking  stamp,  which 
was  fixed  to  the  handle  in  the  ordinary  way,  was  attached,  on 
one  side,  entirely  outside  of  the  bearing  of  the  handle,  a  flat 
piece  of  metal  to  be  used  as  a  blotter,  for  which,  in  combina- 
tion with  the  postmarking  stamp,  a  claim  was  allowed.     It  is 
clear  to  us  that  this  was  the  stamp  to  which  Norton  alluded 
and  which  he  asked  to  have  the  privilege  of  testing  in  the 
post-oflice  at  Troy,  in  his  letter  to  the  Assistant  Postmaster- 
General  of  the  11th  of  April,  1859,  on  which  much  stress  has 
been  laid  by  the  complainants.     The  letter  does  not  give  a 
description  of  the  stamp  he  wished  tp  test,  but  it  concludes 
with  these  words :  "  I  herewith  inclose  you  an  envelope  con- 
taining a  postmark  from  the  stamp  on  the  left,  and  an  erasure 
upon  the  stamp  made  at  the  same  operation  of  postmark.     As 
now  constructed,  is  believed  to  work  well."     This  is  a  clear 
iutimation  that  what  he  desired  to  have  tested  had  been  re- 
cently brought  to  its  existing  form.     In  a  former  part  of  .the 
letter  he  had  said ;  "  While  the  order  given  by  your  depart- 
ment was  in  force,  I  was  unable,  in  consequence  of  sickness, 
to  thoroughly  test  ray  stamp.    It  was  used  upon  about  three 
thousand  letters  only  during  that  time.     T  have  since  made 
some  changes  in  it  which  seem  to  make  it  a  much  better  thing 
for  the  purpose  designed.     Now  I  ask  the  opportunity  to  test 
it  without  any  expense  to  the  government."    An  order  was 
made  by  Mr.  King,  the  Assistant  Postmaster-Geueral,  on  the 
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4th  of  May,  1859,  authorizing  the  postmaster  at  Troy  to  use 
for  postmarking  letters  at  his  office  for  the  term  of  three 
months  "  Norton's  improved  marking  stamp."  The  applica- 
tion for  the  patent  had  been  prepared  and  sworn  to  the  day 
previous  to  this  order,  namely.  May  3,  1859.  In  this  applica- 
tion the  description  of  the  invention  commences  thus  : 

"  The  nature  of  my  invention  consists  in  constructing,  com- 
bining, and  arranging  a  hand-stamp,  hereinafter  described,  so 
as  to  contain  a  cylinder  with  the  initials  of  each  and  every 
month  in  a  year,  and  two  other  cylinders  with  figures  for  the 
respective  days  of  each  and  every  month ;  also,  a  cylinder 
with  figures  to  represent  ten  years,  more  or  less,  as  the  case 
may  be,  which  cylinders  shall  revolve  upon  the  same  shaft 
with  each,  and  within  a  stationary  form  of  tjpe,  and  thereby 
print  the  month,  the  day  of  the  month,  and  the  year  in  connec- 
tion with  each,  and  each  in  connection  with  and  at  the  same 
time  of  the  printing  of  the  subject-matter  upon  the  aforesaid 
stationary  form  of  type.  It  also  consists  in  attaching  a  blotter, 
hereinafter  described,  to  the  hand-stamp  aforesaid,  upon  one 
or  two  sides  thereof,  for  the  purpose  of  cutting,  blotting,  can- 
celing, or  effacing  '  the  frank '  or  postage-stamp,  so  as  to  pre- 
vent a  second  use  of  the  same,  while  at  the  same  time  the 
name  of  the  '  post-office,'  the  year,  the  month,  and  the  day  of 
the  month  is  printed  upon  the  envelope  and  one  side  of  the 
said  frank  or  postage-stamp,  thereby  giving  a  good  impression 
of  the  same  and  prevent  undue  wear  of  the  said  postmarking- 
stamp  in  consequence  of  being  used  upon  the  uneven  surface 
made  by  the  said  frank  or  postage-stamp." 

Now,  if  Norton  had,  as  he  pretends,  invented  as  early  as 
1854  the  stamps  for  which  he  took  out  his  subsequent  patents 
in  1862  and  1863,  it  is  hardly  conceivable  that  he  should  have 
taken  out  the  patents  of  1857  and  1859  in  the  form  in  which 
they  stand.  The  fact  that  he  did  take  them  out  reduces  it 
almost  to  a  demonstration  that  he  had  not  invented  any  such 
stamps  at  this  time. 

It  is  true  he  produces  a  caveat  filed  by  him  in  1853,  which 
29  3v 
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has,  or  had,  an  amendment  bearing  date  "Tinmouth,  Vt,, 
August  7,  1854,"  which  amendment  contained  a  full  descrip- 
tion of  the  double  stamp  as  finally  exhibited  in  his  patent  of 
1863  and  the  reissue  thereof.  But  this  amendment  was  shown 
to  have  been  surreptitiously  introduced  by  him  amongst  the 
papers  of  the  office  certainly  as  late  as  1864,  ten  years  after 
its  pretended  date.  In  his  examination  as  a  witness  in,  this 
cause  he  admitted  that  he  made  the  paper  referred  to  in  the 
summer  of  1864,  when  his  assignees,  Shavor  and  Corse,  were 
applying  for  a  reissue  of  the  original  patent  now  in  question, 
and  that  it  was  used  in  that  application ;  but  he  pretends  that 
it  was  a  copy  of  a  paper  which  he  made  and  sent  to  the  Patent 
Office  in  1854.  No  such  original  paper,  however,  has  ever 
been  found  in  the  Patent  Office,  and  on  a  regular  charge  for 
the  offense  of  making  the  surreptitious  paper  and  introducing 
it  amongst  the  files,  he  was  found  guilty  in  September,  1871, 
and  debarred,  by  order  of  the  Commissioner  of  Patents,  from 
further  access  to  the  papers  of  the  office. 

This  amended  caveat,  therefore,  as  well  as  the  testimony  of 
Norton  on  the  subject,  may  be  laid  out  of  view. 

A  witness  by  the  name  of  Sherwood,  a  machinist  and 
model-maker,  was  examined,  who  produced  a  sheet  or  two 
of  items  of  account,  copied  from  his  books,  showing  charges 
against  Norton  for  work  on  "  stamps  "  in  1857,  1859,  1860, 
and  1862.  There  were  four  items  in  1857,  under  date  of 
May,  for  certain  hours  of  work,  charged  thus:  "May  8. 
To  3  hours,  finish  stamp."  There  was  a  large  number  of 
items  of  similar  character  in  the  other  years  named,  par- 
ticularly in  January  and  March,  1859,  and  August,  Sep- 
Ltember,  November,  and  December,  1862,  corresponding,  as 
will  be  observed,  with  the  times  when  Norton  must  have 
been  getting  up  his  models  for  his  different  patents.  The 
witness  was  unable  to  distinguish  the  kind  of  stamps  he 
worked  on  at  these  different  dates,  except  that  he  pro- 
fessed to  feel  quite  sure  that  the  first  one  would  postmark 
ji  Jetter  .and   cancel    a   stamp   thereon   at   the  same   time. 
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Describing,  on  his  cross-examination,  the  stamp  which  he 
thus  referred  to,  he  says :  "  It  was  a  dating-wheel  stamp, 
the  wheels  giving  the  dates,  with  a  die  for  the  office  and 
year  in  the  top  of  the  frame  that  held  it,  blotting  or  can- 
celing at  one  end,  the  impression  given  by  a  blow  on  the 
lever  by  the  hand."  Now,  this  description  applies  aptly  to 
both  the  stamp  patented  in  1857  and  to  that  patented  in 
1859,  except  that  it  was  the  latter  only  which  had  the 
blotting  attachment.  We  think  it  perfectly  apparent  that 
the  witness  had,  by  a  very  natural  mental  process,  con- 
founded the  instruments  together,  and  imagined  that  the 
blotter  was  attached  to  the  first  instead  of  the  second  in- 
vention. His  examination  took  place  twenty  years  after  the 
date  of  the  accounts,  and  he  relied  solely  on  his  memory  as 
to  the  character  of  the  articles  which  he  worked  upon. 

This  is  really  the  strongest  evidence  that  can  be  found  in 
the  record  aftbrding  any  ground  for  the  conclusion  that  Nor- 
ton ever  produced  any  double  stamp  at  all  prior  to  the  one  he 
patented  in  1859.  The  testimony  of  Mr.  King,  the  former 
Assistant  Postmaster-General,  when  compared  with  his  own 
contemporary  letters  and  other  circumstances,  clearly  indicates 
that  he  had,  quite  naturally,  confounded  the  device  of  one 
date  with  that  of  a  later  date.  Other  evidence  was  relied  on, 
but  all  of  such  a  loose  and  indefinite  character  that  no  reliance 
can  be  placed  on  it  in  support  of  the  complainant's  theory ;  and 
it  is  quite  significant  that  no  stamp  of  the  kind  claimed,  made 
at  the  period  in  question,  was  produced  in  the  examination. 
Had  such  stamps  ever  been  in  existence,  it  is  strange  that  thev 
should  have  altogether  disappeared. 

Now,  there  is  abundant  evidence  in  the-  r.ecord  to  show  that 
double  stamps  were  conceived  of  and  used  before  1859,  and 
that  about  that  time  they  sprung  up  spontaneously  in  various 
parts  of  the  country.  It  was  but  recently  that  there  had  been 
any  demand  for  their  construction,  since  postage-stamps  had 
not  been  in  general  use  in  the  country  for  any  long  period. 
They  were  first  authorized  to  be  issued  and  used  by  the  act  of 
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March  3, 1847;  (9  Stat,  201 ;)  but  it  was  optional  to  use  them 
or  not.  By  the  act  of  1851  posbge  on  single  letters  was  re- 
duced from  five  cents  to  three  on  being  prepaid.  (9  Stat., 
587.)  It  was  not  till  the  passage  of  the  act  of  March  3,  1855, 
that  all  postage  was  required  to  be  prepaid.  This  law  first 
brought  postage-stamps  into  universal  use,  and  as  they  must 
be  canceled,  two  impressions  had  to  be  made  on  a  letter, — one 
for  the  ordinary  postmark,  giving  the  place  and  date  of  mail^ 
ing  the  latter ;  the  other  for  canceling  or  effacing  the  postage- 
stamp.  This  required  two  blows  and  produced  double  work. 
But,  without  any  great  exercise  of  ingenuity,  postmasters  and 
clerks  in  various  places  improvised  double  stamps,  generally 
by  screwing,  welding,  or  binding  to  the  side  of  the  common 
stamp  an  appendage  to  serve  as  a  blotter  at  the  same  time. 
This  was  done  by  Ezra  Miller  at  Janesville,  Wisconsin,  as 
early  as  January,  1859,  or  in  1858  ;  and  by  Gen.  Dix  in  ~N'ev/ 
York,  and  one  Powers  in  Buifalo,  in  the  summer  of  1860. 
There  is  also  evidence  that  a  similar  appendage  for  the  purpose 
of  stamping  a  large  figure  5,  to  show  the  postage  due,  was  in- 
vented and  used  by  one  Rees  in  the  Philadelphia  post-oifiee  as 
early  as  1845,  when  the  rates  of  postage  wei'e  5  and  10  cents, 
and  that  one  Ireland  devised  and  used  at  the  same  office  a  like 
appendage  for  canceling  postage-stamps  as  early  as  1853. 
Other  similar  devices  were  referred  to  in  the  evidence.  The 
adoption  of  a  more  artistic  and  convenient  form  of  the  instru- 
ment thus  spontaneously  originated,  as  its  use  was  continued 
and  became  more  imperative,  was  a  matter  of  course.  Nor- 
ton's particular  form  and  construction  of  the  double  stamp,  as 
described  in  his  patent  of  1863,  was  undoubtedly  an  improve- 
ment; but  we  should  expect  to  find,  as  we  do  find,  that  he 
was  restricted  in  his  claim  to  the  particular  form  and  con- 
struction set  forth  in  his  specification. 

A  reference  to  Norton's  application  for  the  original  patent 
in  question  in  this  case,  a  copy  of  which  is  in  evidence,  and 
which,  being  preserved  of  record  in  the  Patent  Office,  may 
properly  be  referred  to,  shows  that  the  functionaries  of  that 
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office  regarded  it  important  that  the  iastrument  sought  to  be 
patented  should  he  specialized  with  particularity.  This  ap- 
plication was  presented  to  the  office  on  the  5th  of  January, 
1863,  and  was  rejected  on  the  2l8t  of  February.  On  the  21st 
of  March,  1863,  the  application  was  renewed  in  a  letter  ad- 
dressed by  Norton  to  the  Commissioner  of  Patents,  and,  after 
certain  amendments  were  made  to  the  specitieation,  the  patent 
was  allowed  to  pass.  The  most  important  amendment  was 
the  insertion  of  that  portion  of  the  specitieation  commencing 
with  the  words  "the  said  canceling  stamp  or  device  (C) 
being  thus  constructed  with  cork,  rubber,  or  other  elastic  sub- 
stance for  type  or  blotter,"  and  so  on  to  the  end  of  the  para- 
graph. This  amendment  derives  further  importance  and 
illustration  from  the  letter  of  Norton  above  referred  to,  in 
which  a  renewal  of  the  application  was  made,  and  which  was 
dated  at  the  National  Hotel  in  Washington,  March  21,  1863. 
In  that  letter  the  writer  siiys : 

"  I  do  not  understand  that  the  device  referred  to  in  ycnir 
letter  of  the  21st  of  February  last  is  '  a  common  ink  canceling 
stamp,  such  as  has  been  used  for  years  in  our  post-offices  for 
blotting  and  thus  canceling  post-office  stamps.'  The  devices 
to  which  you  undoubtedly  refer  have  always  been  made  ot 
metal  entirely,  or  of  wood  entirely.  Wood  was  found  to  an- 
swer no  purpose,  because  not  at  all  durable,  so  metal  ones 
were  used.  Now,'  this  device  consists  of  a  barrel  or  tube,  into 
which  wood,  cork,  rubber,  or  some  such  material  is  inserted, 
for  the  purpose  of  holding  an  indelible  ink  in  quantities  suffi- 
cient to  blot  the  postage-stamp  so  thoroughly  as  to  prevent 
the  same  being  washed  or  cleansed  by  a  chemical  mixture 
and  again  being  used  in  payment  for  postage.  This  tube  or 
barrel  holds  firmly  the  elastic  svhstance  therein,  and  prevents  the: 
same  from  undue  wear  and  exposure.  The  elastic  substance  there- 
in being  loorn  out,  can  again  be  replaced  at  the  office  where  used, 
thus  saving  the  trouble  and  expense  of  returning  the  same  to 
the  government  contractors  for  such  repairs.  This,  therefore, 
constitutes  a  new  device,  composed  of  two  distinct  parts  in  com- 
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bination,  producing  new  results,  besides  blotting  the  postage- 
stamp. 

"This  device  being  new,  its  combination  with  the  postmark- 
ing device  for  the  purposes  set  forth  in  the  specification  is  of 
course  new.  Upon  these  two  claims  I  therefore  most  respect- 
fully ask  a  patent." 

On  the  same  day  that  this  letter  was  received,  according 
to  the  memorandum  on  the  file-wrapper,  the  specification 
was  returned  to  the  applicant  to  enable  him  to  amend  it,  and 
was  re-examined  on  the  26th  of  March,  and  favorably  passed 
upon  on  the  1st  of  April.  ISTo  one  can  read  the  patent  in  the 
liglit  of  those  contemporary  documents,  and  of  the  previous 
history  of  the  stamp,  without  arriving  at  the  conclusion  that, 
so  far  as  the  blotting  device  was  separately  concerned,  the  in- 
vention consisted  of  and  was  confined  to  a  tube  containing  a 
type-blotter  made  of  an  elastic  substance,  as  contradistin- 
guished from  iron  or  other  hard  substance.  The  iron  or  steel 
blotter  had  been  patented  in  1862,  as  already,  mentioned,  and 
as  will  be  shown  more  fully  hereafter.  There  was  not — there 
could  not  have  been — any  inadvertence  or  mistake  in  confin- 
ing the  invention  to  the  combination  described  and  claimed 
in  the  patent. 

The  second  claim  is  merely  that  of  a  combination  of  this 
specific  device  with  the  other  parts  of  the  apparatus.  As  the 
patentee  says,  in  his  letter  to  the  commissioner,  "  this  device 
being  new,  its  combination  with  the  postmarking  device  for 
the  purposes  set  forth  in  the  application  is  of  course  new."  In 
other  words,  the  substantive  invention  for  which  the  applicant 
desired  a  patent  was  the  blotting  device  constructed  specif- 
ically in  the  manner  and  for  the  purpose  described.  The  addi- 
tion of  the  combination  claim  was  for  the  purpose  of  possibly 
securing  the  combination,  if  the  principal  claim  should  be 
found  to  be  untenable. 

Perhaps  we  have  gone  more  minutely  into  the  evidence 
relating  to  the  progressive  improvements  in  this  instrument 
than  was  necessary  to  show  that  the  claim  of  the  patent  was 
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not  more  restricted  than  it  should  have  been.  The  court 
ought  not  to  be  called  upon  to  explore  the  entire  history  of  an 
art  in  order  to  ascertain  what  a  patentee  might  have  included 
in  his  patent  had  he  been  so  disposed.  If  he  was  the  author 
of  any  other  invention  than  that  which  he  specifically  .describes 
and  claims,  though  he  might  have  asked  to  have  it  patented  at 
the  same  time  and  in  the  same  patent,  yet  if  he  has  not  done 
so,  and  afterwards  desires  to  secure  it,  he  is  bound  to  make  a 
new  and  distinct  application  for  that  purpose,  and  make  it  the 
subject  of  a  new  and  dift'erent  patent.  When  a  patent  fully 
and  clearly,  without  ambiguity  or  obscurity,  describes  and 
claims  a  specific  invention,  complete  in  itself,  so  that  it  cannot 
be  said  to  be  inoperative  or  invalid  by  reason  of  a  defective 
or  insufficient  specification,  a  reissue  cannot  be  had  for  the 
purpose  of  expanding  ahd  generalizing  the  claim  so  as  to  make 
it  embrace  an  invention  not  described  and  specified  in  the 
original.  It  is  difficult  to  express  the  law  on  this  subject  more 
aptly  and  forcibly  than  in  the  words  of  Mr.  Justice  Grier  in 
the  case  of  Burr  v.  Duryee,  1  Wall.,  577,  where,  in  delivering 
the  unanimous  opinion  of  the  court,  he  says :  "  The  surren- 
der of  valid  patents,  and  the  granting  of  reissued  patents 
thereon,  with  expanded  or  equivocal  claims,  when  the  original 
was  clearly  neither  '  inoperative  nor  invalid,'  and  whose  spe- 
cification is  neither  '  defective  nor  insufficient,'  is  a  great  abuse 
of  the  privilege  granted  by  the  statute,  and  productive  of  great 
injury  to  the  public.  This  privilege  was  not  given  to  the  pat- 
entee or  his  assignee  in  order  that  the  patent  may  be  rendered 
more  elastic  or  expansive,  and  therefore  more  '  available '  for 
the  suppression  of  all  other  inventions."  Of  course,  if,  by  act- 
ual inadvertence,  accident,  or  mistakej  innocently  committed, 
the  claim  does  not  fully  assert  or  define  the  patentee's  right  in 
the  invention  specified  in  the  patent,  a  speedy  application  for 
its  correction,  before  adverse  rights  have  accrued,  may  be 
granted,  as  we  have  explained  in  the  recent  case  of  Miller  v. 
The  Bridgeport  Brass  Co.  But  where  it  is  apparent  on  the 
face  of  the  patent,  or  by  contemporary  records,  that  no  such 
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inadvertence,  accident,  or  mistake,  as  claimed  in  a  reissue  of  it, 
could  have  occurred,  an  expansion  of  the  claim  cannot  be  al- 
lowed or  sustained. 

Turning  now  to  the  reissued  patent  on  which  the  present 
suit  was  brought,  which  is  the  third  reissue,  dated  October  4, 
1870,  we  find  the  invention  described  as  follows: 

",  The  nature  of  my  said  invention  and  improvements  herein 
contained  and  described  consists  in  the  employment  and  com- 
bination of  a  device  or  die  used  for  the  more  complete  and  per- 
fect cancellation  of  postage-stamps  or  letter-franks  by  means 
of  soft  wood  used  endwise,  or  of  cork,  rubber,  or  other  suitable 
material,  whereby  such  stamp  or  frank  is  eifaced  and  cancelled, 
in  and  by  indelible  or  other  ink,  in  the  manner  substantially 
as  herein  described  and  set  forth. 

"  It  also  consists  in  the  combination  of  a  postage-stamp  can- 
celing device  or  die,  constructed  of  wood,  cork,  rubber,  or  any 
suitable  material, '^lih  any  suitably  arranged  and  constructed 
postmarking-stamp  or  device,  so  as  to  cancel,  efface,  or  de- 
stroy the  postage-stamp  or  letter-frank  with  indelible  or  any 
suitable  ink  at  the  same  time,  blow,  or  operation  of  the  stamp 
or  instrument  by  which  the  postmark  is  given  or  made  upon 
the  letter,  envelope,  or  packet,  substantially  as  herein  de- 
scribed and  set  forth. 

"It  also  consists  of  the  postmarking  of  letters,  envelopes,  or 
packets,  and  in  the  cancellation  of  the  postage-stamp  or  stamps 
thereon,  with,  in,  or  by  any  suitable  ink,  or  similar  material, 
by  means  of  some  soft  wood  used  endwise  against  the  postage- 
stamp,  or  by  the  means  of  cork,  rubber,  iron,  or  steel,  or  by 
means  of  any  other  suitable  material  so  combined  with  the  post- 
marking stamp  or  instrument  as  to  cancel,  efface,  or  destroy 
the  postage-stamp  or  stamps  at  one  and  the  same  blow  or  op- 
eration of  the  entire  instrument  thus  constructed  for  that  pur- 
pose, whereby  to  prevent  a  second  or  re-use  of  such  postage- 
stamp  or  stamps." 

After  some  details  as  to  the  mode  of  construction,  the  spe- 
cification proceeds : 
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"  The  said  canceling  type  or  die  can  be  easily  repaired,  or 
replaced  by  a  new  one,  whenever  desired,  and  at  very  little 
expense ;  and  such  canceling  die  or  type  G  may  extend  up- 
ward to  the  said  cross-bar  B,  and  there  be  connected  to  the 
same  -by  means  of  a  screw,  pin,  or  small  bolt.  In.  such  case 
there  vmuld  7iot  be  any  tube  or  pipe  surrounding  said  canceling  die  or 
type  G.  The  operation  and  effect  produced  would  in  such  case 
of  construction  be  the  same. 

"  The  said  postage-stamp  canceling  device,  die,  or  type  G 
may  be  of  any  desired  distance  from  the  aforesaid  postmarking 
or  dating  device  or  stamp  D,  or  it  may  be  securely /asienecZ  to 
the  immediate  side  of  the  said  postmarking  and  dating  part  or 
stamp  or  device  D  by  any  convenient  and  suitable  mechanical 
means. 

"  The  said  canceling  die,  type,  or  device  G,  I  prefer  to  use 
made  of  cork,  as  it  will  hold  a  much  greater  quantity  of  can- 
celing ink  upon  and  in  the  lower  face  thereof,  and  when  it 
comes  in  contact  with  the  printed  surface  of  the  postage-stamp^ 
such  surface  will  become  somewhat  and  sufficiently  broken  by 
means  thereof,  and  thus  and  thereby  inject  into  or  impregnate 
such  broken  surface  with  the  said  canceling  ink,  whereby  such 
postage-stamp,  so  operated  upon  and  tilled  with  such  ink,  can- 
not be  sufficiently  cleansed  by  any  means  as  to  enable  it  to  be 
re-used,  or  used  a  second  time,  in  fraud  upon  the  postal  reve- 
nue, without  immediate  detection  of  the  same. 

"  Soft  wood  used  endwise  will  answer  nearly  the  same  pur- 
pose. Still,  long  and  continued  use,  after  the  granting  of  my 
said  patent,  April  14, 1863,  has  fully  proven  the  superiority  of 
the  cork  for  the  canceling  die  or  type  used  upon  postage-stamps 
as.  aforesaid.     *     *     * 

"  I  also  construct  my  said  postage-stamp  canceling  device, 
die,  or  type  of  cast  iron,  steel,  or  other  suitable  metal,  substantially 
as  shown  at  G',  Figs.  5  and  6,  and  which  may  be  secured  to 
the  said  cross-bar  or  piece  B  in  like  manner  as  the  said  tube 
or  cylinder  C,  Figs.  2  and  4,  and  which  is  done  either  by  screw 
and  nut  where  the  same  unites  with  the  said  cross-bar,  or  it 
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may  there  be  firmly  fastened  by  means  of  suitably  constructed 
and  arranged  pins  or  rivets,  or  the  same  may  be  soldered  to 
the  under  side  of  said  cross-bar  or  piece  B,  or  otherwise  at- 
tached thereto.     *     *    * 

"  The  aforesaid  metal  canceling  device,  die,  or  type  G',  Figs.  5 
and  6,  may  also  be  fastened  or  secured  to  the  immediate  side  of  the 
said,  postmarking  device  by  any  good  and  sufficient  means,  substan- 
tially as  hereinbefore  described  and  set  forth,  in  reference  to 
the  said  device  C,  or  tube  or  cylinder,  constructed  to  receive 
and  contain  the  said  type  or  die  G,  Figs.  2,  3,  and  4. 

"  Such  metallic  device,  die,  or  type  may  also  have  upon  its 
lower  face  or  lower  surface  any  suitable  configuration  deemed 
best  to  use  for  the  purpose  of  canceling  the  postage-stamp  in, 
with,  or  by  any  suitable  ink  at  the  same  time,  blow,  and  oper- 
ation of  the  instrument  or  apparatus,  as  hereinbefore  stated 
and  set  forth. 

"  In  any  and  every  case  the  postmarking  of  the  letter,  en- 
velope, or  packet  and  the  eflacing  or  cancellation  of  the  post- 
age-stamp or  letter-frank  thereon  representing  value  are  done 
at  the  same  time  and  by  the  same  blow  or  operation  of  the 
said  several  devices  and  parts,  constructed  and  combined  in 
the  manner  and  by  the  means  substantially  as  herein  described 
and  set  forth. 

"  Both  the  postmarking  and  cancellation  of  the  said  postage- 
stamp  are  done  with  indelible  o'r  other  and  suitable  ink,  used 
for  such  cancellation  or  efiacing  of  the  postage-stamp." 

Omitting  much  more  of  this  verbose  specification,  containing 
amongst  other  things  a  dissertation  on  the  supposed  advan- 
tages and  importance  of  the  invention,  we  add  the  summary 
of  the  patentee's  claims,  which  is  as  follows: 

"  What  I  claim  and  desire  to  secure  by  letters-patent  of  the 
United  States  of  America  is — 

"  1.  The  postage-stamp  canceling  device,  cylinder,  or  tube 
C,  containing  a  die  or  type,  G,  made  of  cork,  wood,  or  other 
suitable  material,  or  any  equivalent  fw  said  cylinder  or  tube  C,  or 
for  the  said  canceling  die  or  type  G,  whereby  to  efface,  cancel. 
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or  destroy  the  postage-stamp  with  indelible  or  other  ink,  in  the 
manner  and  for  the  purposes  substantially  as  herein  described 
and  set  forth. 

"  2.  The  canceling  device,  cylinder,  or  tube  C,  with  cork  or 
wood,  or  any  substantial  equivalent  thereof,  forming  the  die  or 
type  Gr  therein,  in  combinatioti  with  the  cross-bar  or  piece  B 
and  with  the  postmarking  device  D,  substantially  as  and  for 
the  purposes  herein  described  and  set  forth. 

"  3.  The  postmarking  of  letters,  envelopes,  and  packets,  and  the 
cancellation  of  the  postage-stamps  thereon  with  ink,  at  one  and  the 
same  blow  or  operation  of  the  instrument,  in  the  manner  and 
by  the  means  substantially  as  herein  described  and  set  forth. 

"  4.  The  employment  and  combination  of  a  postmarking  device 
loith  a  postage-stamp  canceling  device,  both  being  operated  by  one 
and  the  same  handle,  for  the  postmarking  of  letters,  envelopes, 
or  packets,  and  for  the  cancellation  of  the  postage-stamps 
thereon  with  indelible  or  other  ink,  in  the  manner  substan- 
tially as  herein  described  and  set  forth." 

By  these  extracts  from  the  specitication  and  the  summary 
of  claims,  it  appears  perfectly  obvious  that  the  patentee  has 
embraced  in  the  reissued  patent  several  matters  of  supposed 
invention  different  from  and  additional  to  the  invention  which 
formed  the  subject  of  the  original  patent.  And  it  is  princi- 
pally, if  not  wholly,  these  new  and  additional  claims  which  the 
appellant  James,  as  postmaster  of  New  York,  is  charged  with 
infringing. 

In  the  first  place,  a  new  form  of  the  canceling  device  is  set 
forth  and  claimed,  different  from  that  described  in  the  original 
patent,  to  wit,  a  canceling  type  or  die  attached  directly  to  the 
cross-bar,  without  any  tube  or  pipe  surrounding  and  holding 
the  same.  This  is  not  contemplated  or  hinted  at  in  t'he  origi- 
nal patent.  The  latter  does  suggest,  it  is  true,  that  "  the  cork, 
rubber,  or  other  elastic  material  may  extend  upward  to  the 
cross-bar,  and  there  be  connected  to  the  same  by  a  screw  or 
pin  bolt,  if  desired ;"  hut  this  suggestion  had  reference  to  a 
type  inclosed,  at  the  same  time,  by  a  surrounding  cylinder, 
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which  formed  the  distinctive  feature  of  the  invention.  The 
context  shows  that  nothing  more  was  intended  by  the  sugges- 
tion than  the  extension  of  the  type  upward  through  the  cylin- 
der and  fastening  it  in  a  particular  way.  The  thought  seems 
to  have  occurred  to  the  patentee  that  it  might  be  an  advan- 
tage, under  some  circumstances,  in  addition  to  fastening  the 
type  in  the  cylinder  by  compression,  to  extend  it  through  the 
cylinder  and  fasten  it  to  the  bar  to  secure  it  from  any  danger 
of  falling  out  of  the  cylinder  by  becoming  loose.  Not  a  hint 
was  given  that  the  cylinder  could  be  dispensed  with.  This 
was  an  after-thought.  The  cylinder  was  clearly  and  distinctly 
set  forth  as  a  necessary  constituent  of  the  device,  and  an  es- 
sential element  in  the  combination  of  which  the  blotting  de- 
vice consisted. 

The  bearing  which  this  new  feature  in  the  reissued  patent 
has  on  the  case  is  evinced  by  the  fact  that  one  of  the  devices 
used  for  several  years  in  the  post-office,  which  is  complained  of 
as  an  infringement  of  the  patent,  was  a  naked  blotter  made  of 
cork,  directly  attached  to  the  cross-bar,  without  any  inclosing 
cylinder  to  support  it;  also  by  the  fact  that  the  other  device 
used  in  the  post-office  during  the  defendant's  term  of  office 
consisted  of  an  iron  blotter  directly  attached  to  the  side  of  the 
postmai-king  stamp,  without  any  inclosing  cylinder. 

In  our  judgment  this  addition  to  the  patent  was  no  part  of 
the  original  invention,  and  could  not  lawfully  be  embraced  in 
the  reissue,  and  that  the  claim  for  it  is  therefore  void.  It  is 
true  that  this  particular  feature  is  not  made  the  subject  of  a 
distinct  claim.  But  it  is  described  as  part  of  the  invention, 
and  would  probably  be  included  in  the  general  and  sweeping 
terms  employed  in  the  claims  that  are  made.  Regarded  as 
not  being  a  part  of  the  original  invention,  those  claims  cannot 
stand  if  they  are  construed  to  include  it;  if  they  are  construed 
so  as  not ,  to  include  it,  then  the  use  of  this  form  of  device 
by  the  defendant  cannot  be  adjudged  an  infringement  of  the 
patent. 

Another  new  matter,  forming  no  part  of  the  original  inveu- 
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tion,  but  expressly  disclaimed  in  the  original  patent,  is  the 
making  of  the  blotter  of  cast  iron,  steel,  or  other  suitable  ma- 
terial. The  original  specification,  in  various  forms  of  expres- 
sion, excludes  such  materials.  The  words  "  wood,  cork,  rub- 
ber, or  any  similar  material"  have  this  intention,  as  shown  by 
the  context.  A  claimed  advantage  is  that  "  the  said  cork,  rub- 
ber, or  other  elastic  substance,  as  aforesaid,  will  render  the  said 
stamp  capable  of  an  easy  and  rapid  use ;  for  there  being  a  yield- 
ing of  the  same  when  the  blow  is  given,  the  operator  will  not 
tire  as  soon  by  a  constant  or  continued  use  of  the  same  as 
though  it  loere  of  solid  metal.  The  said  blotter  or  type  can  be 
more  easily  repaired  or  replaced  by  a  new  one,  at  less  expense, 
than  if  made  of  solid  metal."  This  language  amounts  to  an  ex- 
press disclaimer  of  solid  metal.  The  merit  claimed  for  the  in- 
vention was  that  the  elastic  materials  proposed  to  be  used  for 
the  blotter,  and  the  use  of  which  the  patent  throughout  sup- 
poses possible  by  the  support  received  from  the  surrounding 
cylinder,  were  far  superior  to  solid  metal  and  other  solid  and 
inelastic  substances.  How,  after  this,  it  could  be  supposed 
that  the  use  of  solid  metal  as  a  material  for  the  type-blotter 
was  included  in  the  invention,  and  that  a  claim  for  it  was 
omitted  through  inadvertence  and  mistake,  it  is  difficult  to  un- 
derstand. Besides,  as  already  seen,  and  will  be  again  advert- 
ed to,  the  use  of  steel  or  other  material  that  would  answer  the 
purpose  had  already  been  described  and  claimed  in  Norton's 
patent  of  1862.  We  think  that  any  claim  in  the  reissued  pat- 
ent which  can  be  fairly  construed  to  embrace  a  blotter  made  of 
metal  is  void,  and  that  the  use  of  such  a  blotter  by  the  defend- 
ant did  not  afford  the  patentee  or  the  complainant  any  just 
ground  of  complaint. 

In  connection  with  this  branch  of  the  subject,  it  is  observ- 
able that  the  patentee  has  added  two  new  diagrams  to  his 
drawings  for  the  purpose  of  exhibiting  and  illustrating  this  new 
ground  of  claim.  This  fact,  though  not  decisive,  is  strongly 
corroborative  of  the  conclusion  which  we  have  reached  on  the 
subject. 


462  James  v.  Campbell.  [Oct.  Term, 

Opinion  of  tlie  court. 

A  third  addition  m  the  reissued  patent  to  the  invention  de- 
scribed in  the  original,  is  that  of  the  process  of  stamping  letters 
with  a  postmark  and  canceling  the  postage-stamp,  at  one  and 
the  same  blow  or  operation  of  the  instrument,  in  the  manner 
and  by  the  means  described  and  set  forth.  Leaving  out  of 
view  the  history  of  the  art  prior  to  the  invention  claimed  by 
the  patentee,  what  possible  pretense  can  there  be  for  contend- 
ing that  the  general  process  was  part  of  the  invention  which 
formed  the  subject  of  the  original  patent  ?  Suppose  it  be 
true  that  Norton  was  the  first  inventor  of  this  process:  was 
that  process  the  invention  which  he  sought  to  secure  in  the 
original  patent  ?  A  patent  for  a  process  and  a  patent  for  an 
implement,  or  a  machine,  are  very  different  things.  (Powder 
Co.  V.  Powder  Works,  98  TJ.  8.,  136.)  Where  a  new  process 
produces  a  new  substance,  the  invention  of  the  process  is  the 
same  as  the  invention  of  the  substance,  and  a  patent -for  the 
one  may  be  reissued  so  as  to  include  both,  as  was  done  in  the 
case  of  Goodyear's  vulcanized-rubber  patent.  But  a  process 
and  a  machine  for  applying  the  process  are  not  necessarily  one 
and  the  same  invention.  They  are  generally  distinct  and  dif- 
ferent. The  process  or  act  of  making  a  postmark  and  cancel- 
ing a  postage-stamp  by  a  single  blow  or  operation,  as  a  subject 
of  invention,  is  a  totally  different  thing  in  the  patent  law  from 
a  stamp  constructed  for  performing  that  process.  The  claim 
of  theprocess  in  the  present  case,  however,  is  not  so  broad  as 
this.  It  is  for  the  process  or  act  of  stamping  letters  with  a 
postmark  and  canceling  the  postage-stamp  at  one  and  the  same 
blow  or  operation  of  the  instrument,  in  the  manner  and  by  the  means 
described  and  set  forth.  Perhaps  this  claim  amounts  to  no  more 
than  a  claim  to  the  exclusive  use  of  the  patented  instrument 
or  device.  If  it  is  anything  more,  it  is  for  a  different  inven- 
tion from  that  described  in  the  original  patent.  If  it  is  not  for 
anything  more,  the  question  is  brought  back  to  the  instrument 
or  device  itself  which  forms  the  subject  of  the  patent,  and 
which  has  been  already  considered. 

The  last  claim,  to  wit,  "  the  employment  and  combination 
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of  a  postmarking  device  with  a  postage-stamp  canceling  device, 
both  being  operated  by  one  and  the  same  handle,  for  the  post- 
marking of  letters,  envelopes,  or  packets,  and  for  the  cancella- 
tion of  the  postage-stamps  thereon  with  indelible  or  other  ink, 
in  the  manner  substantially  as  herein  described  and  set  forth, " 
may  admit  of  two  constructions.  It  may  either  amount  to  a 
claim  for  a  combination  of  any  kind  of  devices  for  stamping 
and  blotting,  or  for  a  combination  of  the  particular  devices 
described  in  the  patent.  Inasmuch  as  these  specified  devices, 
as  we  have  already  shown,  embrace  new  devices  not  described 
in  the  original  patent,  the  claim  is  too  bi'oad  in  either  of  its 
aspects  to  be  advanced  in  a  reissue  of  that  patent,  unless  the 
patentee  was  really  the  inventor  of  the  general  combination 
of  such  devices  in  a  double  stamp,  and  was  entitled  to  add  a 
claim  therefor  to  such  reissue.  We  have  seen  that  his  orisinal 
patent  was  for  a  specific  blotting  device,  and  for  the  combination 
of  such  specific  device  with  a  post-stamping  device  in  the  same 
instrument.  Could  he,  in  a  reissue  of  the  patent,  lawfully  make 
the  broad  claim  of  the  combination  of  any  and  all  devices  for 
blotting  and  post-stamping,  at  one  and  the  same  time,  in  one 
and  the  same  instrument  ?  This  would  be,  it  is  true,  only  ad- 
ding a  new  claim  to  his  patent,  but  greatly  enlarging  its  scope 
and  making  it  to  embrace  every  kind  of  double  stamp  that  can 
be  conceived.  Did  he  forget  to  insert  this  claim  in  his  original 
patent?  Was  it  omitted  through  accident  and  mistake  ?  When 
we  examine  his  original  application,  the  changes  it  underwent, 
the  careful  exclusions  as  well  as  inclusions  which  it  contained, 
and  the  particularity  of  the  specific  combination  which  he  did 
claim,  could  he,  after  the  lapse  of  more  than  a  year,  (if  we  take 
the  date  of  his  first  application  for  a  reissue  as  the  time  for 
consideration,)  be  allowed  to  return  to  the  Patent  Office  and 
pretend  that  he  had  inadvertently  omitted  the  principal  claim 
of  the  whole  thing  ?  If  he  was,  or  pretended  to  be,  really  the 
inventor  of  the  entire  double  stamp,  did  not  the  patent  on  its 
face  show  that  the  invention  was  not  secured  to  him— that 
it  contained  no  such  claim  ?    And  was  not  this  omission  ob- 
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vious  on  inspection  ?  The  truth  is  that,  wheja  he  made  his.  orig- 
inal application,  and.  got  his  original  patent,  all  the  documents 
show  demonstrably  that  he  did  not  intend  it  to  embrace,  any 
such  broad  invention..  That  was  not  the  invention  he  sought 
to  secure.  Haying  obtained  a  patent  for  his  specific  device 
and  combination,  if  he  afterwards  wished  to  claim  the  gen- 
eral combination,  and  had  not  already  abandoned  it  by  tak- 
ing a  narrower  patent,  he  was  bound  to  make  a  new  application 
for  that  purpose.  Patentees  avoid,  doing  this  when  they  can, 
and  seek  to  embrace  additional  matters  in  a  reissue,  in  order 
to  supersede  and  get.  possession  of  the  rights  which  the  pub- 
lic, by  lap^e  of  time,  or  other  cause,  have  acquired  in  the 
meantime.  It  is  for  this  very  reason  that  the  law  does  not 
allow  them  to  take  a  reissue  for  anything  but  the  same  inven- 
tion described  and  claimed  in  the  original  patent 

But  these  broad  claims  in  the  reissued  patent,  if  construed 
according  to  the  latitude  in  which  they  are  expressed,  are  void 
by  reason  of  embracing  inventions  which  had  been  patented 
both  in  England  and  in  this  country  prior  to  the  patentee's  ap- 
plication for  the  original  patent. 

A  stamp  with  a  postmarking  device  and  a  blotting  device 
combined  in  one  instrument,  was  described  in  an  English  pat- 
ent, dated  April  24, 1860,  granted  to  one  David  G.  Berri.  As 
shown  in  the  drawing,  the  postmarker  and  blotter  were  at- 
tached to  one  metallic  plate,  analogous  and  equivalent  to  the 
cross-bar  described  in  Norton's  patent,  to  the  centre  of  which 
plate  the  handle  was  attached,  so  that  the  instrument  was  equally 
balanced.  The  particular  object  of  the  patent  was  to  secure 
a  method  of  hinging  the  plate  containing  the  types  onto  the 
fixed  plate  to  facilitate  the  insertion  and  change  of  the  types. 
But  the  double  stamp  is  fully  exhibited  ;  and  the  patentee  in 
the  specification  says : 

"  In  conclusion  to  the  foregoing  description,  it  may  be  here 
necessary  to  note  that  my  improved  date-stamp  may  be  em- 
ployed either  in  connection  with  the  double  or  obliterating 
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mark,  as  represented,  or  aeparately,  in  oonformitj  with  t!i« 
usual  requirements." 

The  same  combination  of  postmarker  and  blotter  in  one  in- 
strument was  also  exhibited  in  Norton's  own  patent  of  August 
9, 1859.  As  he  did  not  then  reserve  the  process  of  stamping 
letters  with  such  an  instrument,  nor  the  combination  of  a  post- 
marker  and  a  blotter,  and  did  not  make  any  simultaneous  ap- 
plication theretbr,  he  could  not  afterwards  obtain  a  patent  for 
such  process  and  combination,  but  would  be  restricted  to  such 
particular  combination  or  process  as  might  be  exhibited  in  a 
new  device  or  apparatus. 

We  have  already  referred  to  this  patent  of  1859,  and  will 
here  only  quote  from  the  specifieation  to  show  the  construc- 
tion of  the  stamp,  and  the  scope  which  the  patentee  claimed 
his  invention  to  possess.     He  says: 

"  The  blotter  (J)  is  fastened  to  the  frame  (B)  upon  one  side 
thereof  by  the  use  of  the  shaft  (D),  one  end  of  which  passes 
through  the  upper  part  of  the  said  blotter,  and  which  is  iiirmly 
secured  to  the  said  frame  by  means  of  the  nut  (E),  or  by  using 
it  for  the  nut  in  place  of  the  said  nut  (E)  as  aforesajdl.  This 
blotter  is  then  and  thereby  retained  in  a  lixed  and;  strong  po- 
sition by  means  of  the  screw  (S)  in  conneetiooiwithi  the  said 
shaft  (I)),  the  blotter  (J)  or  nut  (E),  and  is  for  the  purpose  of 
cutting,  inking,  blotting,  etfacing,  and  efiecitui^illy  canceling 
the  frank  or  postage-stamp,  while,  at  the  sq,i[ne  .tipi?  and  oper- 
ation, the  name  of  the  post-office,  the  year,  thie  npiOnitb,  and  the 
day  thereof  are  given  upon  the  envelope  or  Iqstter,  a.t.one  side 
of  the  said  frank  or  postage-stamp,  and  not  upon.it;,  as  now 
practiced,  in  order  to  efface  and  to.  cancel"  it  under  the  opera- 
tion of  stamping,  which  unduly  wears  out  the  marking-stamp, 
gives  a  bad  and  unintelligible  impression,  and  is  in  direct  vio- 
lation of  the  rules  or  statute^  of  the  Post-office  Department. 
This  stamp  may  have  another  blotter  like  (J),  which  shall  be 
upon  the  opposite  side  thereof,  by  the  use  of  which  the  frank 
or  postage-stamp  would  be  cut,  inked,  blotted,  eft'aeed,  and  can- 
celled upon  any  part  of  the  letter  or  envelope  where  it  may  be 
30  v3 


466  James  v.  Campbell,  [Oct.  Term, 

Opinion  of  the  court. 

placed.  One  blotter  like  (J),  however,  is  believed  to  answer 
the  required  purpose.  This  blotter  (J)  may  be  made  of  any  size 
or  shape,  and  of  any  material  to  ansioer  the  end  or  purpose  sought  to 
be  obtained.  The  face,  which  receives  the  ink,  and  which  comes 
directly  upon  the  frank  or  postage-stamp,  is  grooved  or  cut, 
thereby  leaving  various  projections,  which  have  a  sharp  or 
knife  edge  sufficient  for  each  to  cut  entirely  through  the  frank 
or  postage-stamp,  but  not  through  the  envelope  immediately 
under  the  same,  while  at  the  same  time  the  places  thus  cut  are 
inked  by  the  same  sharp-edged  projections  or  cutters  on  the 
face  of  the  said  blotter  as  aforesaid.  The  said  blotter  (J) 
should  be  made  of  the  best  kind  of  cast  steel,  and  in  such  shape 
as  not  to  break  any  part  thereof.  The  projections  upon  the 
face  of  the  said  blotter  may  be  kept  sharp  and  in  cutting  order 
by  filing  and  sharpening  them  when  dull." 

The  claim  of  this  patent  is  as  follows : 

"  Having  thus  set  forth  and  described  my  invention,  what 
I  claim  and  desire  to  secure  by  letters-patent  of  the  United 
States  is— 

"  The  blotter  (J)  connected  or  attached  to  the  main  part  of 
any  '  post-office  postmarking  stamp '  for  the  purpose  of  cut- 
ting and  inking,  blotting,  and  effacing  so  as  to  successfully 
cancel  the  frank  or  postage-stamp  of  any  letter  or  any  package 
at  the  same  time  and  operation  of  marking  or  printing  upon 
such  letter  or  package  the  name  of  any  post-office,  the  year, 
the  month,  and  the  day  of  the  month,  substantially  as  and  for 
the  purpose  set  forth." 

Another  patent  was  taken  out  by  Norton  on  the.  16th  of 
December,  1862,  for  a  double  stamp  containing  a  combina- 
tion of  the  postmarker  and  blotter  and  the  cross-bar  connect- 
ing them,  and  to  which  they  were  attached.  The  drawings 
attached  to  this  patent  exhibit 'exactly  the  same  form  of  instru- 
ment which  is  exhibited  and  described  in  the  drawings  and 
specification  of  the  payment  sued  on  in  this  case.  The  blot- 
ter, however,  instead  of  being  confined  to  wood,  cork,  or  other 
elastic  material,  was  proposed  to  be  made  of  "  steel  or  other 
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material  whiqh  will  answer  the  purpose,"  and  to  have  on  its 
face  circular  cutters,  inclosed  in  circular  rings,  to  cut  the  post- 
age-stamp at  the  same  time  that  it  defaced  it  with  ink.  The 
invention  is  described  in  the  specification  as  follows: 

"  The  nature  of  my  improvement  consists  in  so  constructing 
canceling  stamps  that  the  same  shall  cut  the  postage-stamp,  or 
any  stamp  similar  thereto,  without  injury  to  the  contents  of 
the  envelope  or  packet  inclosed  therein,  and  at  the  same  time 
cause  a  heavy  circular  mark  upon  the  inside,  and  one  upon 
the  outside  of  that  part  of  the  stamp  or  letter-frank  canceled 
by  the  cutting  device,  so  that  said  postage-stamp  or  letter-frank 
shall  readily  show  cancellation  in  ink,  and  when  removed  from 
the  letter  or  packet  on  which  the  same  may  have  been  can- 
celed, it  shall  be  reduced  to  parts  or  pieces  whereby  a  second 
use  of  the  said  stamp  or  frank  is  thus  prevented,  although  it 
may  have  been  previously  cleaned  by  a  chemical  or  other 
process. 

"  It  also  consists  in  the  employment  and  combination  of  a 
canceling  stamp  with  a  cutting  and  inking  device  thereon, 
with  a  postmarking  or  rating  stamp,  so  that  the  canceling  of 
the  letter-frank  and  the  postmarking  on  the  envelope  or  packet 
shall  be  effectually  done  by  the  means  fully  described  herein- 
after. 

"  To  enable  others  skilled  in  the  art  to  which  my  invention 
relates  to  make  and  use  the  same,  I  will  here  proceed  to  de- 
scribe the  construction  and  operation  thereof,  which  is  as  fol- 
lows, to  wit :  I  construct  the  postmarking  stamp  (D)  of  steel 
or  any  material  which  will  answer  the  purpose.  (G)  is  the 
mortise  or  opening  to  receive  the  type  for  the  month,  the  day 
of  the  month,  and  the  year,  around  which  is  the  name  of  the 
place  where  used.  (E)  is  a  screw  for  the  purpose  of  holding 
the  type  in  the  said  openings  (G).  This  stamp  is  secured  or 
firmly  fastened  to  the  block  or  cross-piece  (B),  Figs.  1,  2,  and 
3,  by  means  of  the  screw  (K),  which  is  held  in  its  place  by 
means  of  the  small  screw  {a),  Figs.  1  aud  2,  which  is  placed 
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Bear  one  side  of  the  said  screw  (K)  so  as  to  prevent  the  same 
from  becoming  loose  by  reason  of  turning  backwards." 

After  further  directions  as  to  the  construction  Of  th«  cancel- 
ing stamp,  he  adds  : 

"  The  cross'piece  (B)  is  made  of  iron  or  steel,  aild  in  width 
the  same  as  the  diameter  of  the  said  ratitog  and  canceling 
stamp,  and  of  any  thickness  required.  The  said  canceling  stamp 
(c)  is  securely  fastened  to  the  said  droSs-piece  (B),  and  at  any 
desired  distance  from  the  said  rating  stamp  (D),  as  seen  at 
Figs  1,  2,  and  3,  and  in  the  same  manner  as  that  of  the  said 
stamp  (D)i  (H)  is  a  screw-bolt  or  stem,  the  lower  end  of  which 
is  screwed  into  the  centre  of  the  said  cross-piece  (B).  The 
handle  (A)  is  then  screwed  upon  the  said  bolt  or  stem  (H), 
and  firmly  upon  the  said  cross-piece  (B),  thereby  making  a 
strong  and  reliable  joining  of  the  handle  to  the  whole  stamp;" 

The  claim  in  this  patent  is,  tirst^  for  the  canceling  stamp 
separately,  and  secondly,  as  follows : 

"  I  also  claim  the  combination  of  the  canceling  stamp  (e) 
and  the  postmarking  or  rating  stamp  (D)  with  the  cross-piece 
(B),  substantially  as  and  for  the  purposes  herein  described  and 
set  forth." 

It  is  hardly  necessary  to  remark  that  the  patentee  could  hot 
include  in  a  subsequent  patent  any  invention  embraced  or 
described  in  a  prior  one  granted  to  himself,  any  more  than  he 
could  an  invention  embraced  or  described  in  a  prior  patehf 
granted  to  a  third  person.  Indeed^  not  so  well ;  because  he 
miffhi  get  a  patent  for  an  invention  before  patented  to  a  third 
person  in  this  country,  if  he  could  show  that  he  was  the  first 
and  original  inventor,  and  if  he  should  have  an  interference 
declared. 

Now,  a  mere  inspection  of  .the  patents  referred  to  above 
will  show  that  after  December,  1862,  Norton  could  not  law- 
fully claim  to  have  a  patent  for  the  general  process  of  stamp- 
ing letters  with  a  postmark  and  canceling  stamp  at  the  same 
time ;  nor  for  the  general  combination  of  a  post-stamjper  and 
blotter  in  one  instrument  ;  nor  for  the  combination  of  a  post- 
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stamper  and  blotter  contiected  by  a  crdss^bar;  for  all  these 
things,  in  one  or  otber  specific  fdrm,  were  exhibited  in  these 
priol-  patents. 

Any  sucti  daini,  therefore,  'Va  the  reissued  patent  of  1870 
must  be  inoperative  and  void,  as  well  because  the  thing  claimed 
was  antitoipiited  in  fortner  patents,  as  because  it  would  be  for 
a  differiefit  iVivention  froin  that  contained  and  described  in  the 
original  patent.  We  Ihay,  therefore,  dismiss  from  eonsidera^ 
tion  the  third  and  fourth  claims  of  the  reissued  patent.  If 
they  are  to  be  construed  as  being  broader  and  claiming  more 
than  the  original  patent,  they  are  void ;  if  tO  be  construed  as 
claiming  nothing  mbi-e,  they  are  simply  redundant,  because 
the  first  and  second  claims  embrace  all  that  was  in  the  original 
and  more. 

The  case,  then,  upon  the  patent,  is  narrowed  down  to  the 
claim  of  the  specific  device  of  the  blotter  as  described  and 
claitaed  in  the  original  patent ;  and  the  (Combination  thereof 
with  the  postmarking  device  in  one  instrument  by  means  of 
the  croaS-bar.  This  being  the  case,  it  will  be  pertinent  next  to 
inquire  whether  the  defendant  used  that  device  or  combina- 
lion.  If  he  did  hot,  it  is  uilrieeessary  to  pursue  the  subject 
further. 

As  we  have  already  seen,  the  canceling  stamp  or  device  de- 
scribed in  the  patent  consisted  of  a  cylinder,  corresponding 
in  length  to  the  postiiiarking  device,  and  containing  a  type  of 
wood,  cork,  rubber,  or  other  elastic  material  slightly  projecting 
therefrom.  It  does  hot  appear  that  this  device  was  ever  used 
by  the  defendant.  The  stahip  used  by  him  until  January,  1876, 
had  a  blotter  of  cock,  it  is  true ;  but  it  was  not  the  specific  de- 
vice described  ih  the  patent,  and  to  which  the  patent  was  re- 
stricted. The  cork  Was  not  inclosed  in  a  cylinder,  as  demanded 
by  the  patent.  It  was  a  naked  piece  of  cork  directly  attached 
to  the  cross-bar  by  a  common  wood  screw,  passing  through  a 
hole  in  the  cross-bar,  and  driven  into  the  cork,  firmly  holding 
it  to  the  bai\  This  device,  of  course,  was  ditterent  from  that 
which  was  patented.     The  only  other  stamp  used  by  the  de- 
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fendatit  had  a  steel  blotter,  connected  with  the  postmarker  by 
a  solid  metallic  plate  or  mass  of  metal,  and  having  no  cylin- 
der. Neither  of  these  devices  infringed  the  complainant's 
patent,  construed  as  we  consider  it  must  be  in  order  to  have 
any  validity  at  all. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  with  directions  to  dismiss  the  bill  of  complaint.  This 
decision  in  effect  disposes  of  all  three  appeals. 

Miller,  J.  (dissenting.) — As  regards  the  right  to  a  patent 
for  an  invention  like  this,  which  can  be  of  use  to  no  one  but 
the  Government  of  the  United  States,  and  which  is,  therefore, 
in  effect  a  contract  by  the  United  States  that  it  will  not  use 
that  which  is  essential  to  some  of  its  most  important  opera- 
tions without  paying  to  the  patentee  whatever  he  may  demand 
for  the  use  of  his  invention,  I  have  great  doubt — a  doubt  which 
it  would  have  been  necessary  to  solve  in  this  case  if  the  ma- 
jority of  the  court  had  believed  the  patent  sued  on  valid. 

In  the  opinion  just  delivered  they  have  held  that  while  the 
original  patent  to  Norton  might  have  been  valid  for  some  pur- 
poses, the  reissued  patent  is  void  because  it  is  not  for  the  same 
invention.     In  this  view  I  do  not  concur. 

The  general  post-office  and  its  branches  had  long  been  in 
search  of  an  instrument  which  by  one  blow — one  strike  of  the 
hand — would  mark  the  name  of  the  place  where  a  letter  was 
mailed  and  the  time,  and  so  deface  the  postage-stamp  on  the 
letter  as  would  make  it  impossible  to  be  used  again. 

This  bad  been  done  by  the  use  of  a  single  die,  which  held 
the  type  indicating  date,  &c.,  and  which  was  made  to  cover 
the  stamp  also,  so  that  the  date  obliterated  the  stamp  by  cov- 
ering it.  For  reasons  not  necessary  to  mention  this  did  not 
answer,  and  it  became  desirable  to  have  an  instrument  which 
at  one  stroke  defaced  the  stamp  and  made  beside,  but  apart 
from  the  stamp,  the  postmark  date. 

Many  attempts  to  do  this  had  been  made  with  more  or  less 
success.     Most  of  them  failed  because  the  handle  which  con- 
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veyed  the  power  from  the  hand  of  the  operator  was  so  placed  in 
regard  to  these  two  marking  instruments  that  they  did  not 
strike  with  entire  unity,  in  point  of  time,  on  all  the  space  of 
the  letter  to  be  covered  by  the  two  instruments.  In  my  opin- 
ion the  record  shows  that  Norton  was  the  iirst  man  to  accom- 
plish this  result  by  uniting  these  two  marking  instruments  by 
a  cross-bar  between  them,  and  placing  the  shank  or  handle 
common  to  them  both  so  precisely  in  the  centre  between  them 
on  the  cross-bar  that  the  stroke  brought  the  type  and  the  oblit- 
erating device  onto  the  surface  of  the  paper  precisely  level,  and 
with  precision  as  to  time,  over  the  space  which  they  were  de- 
signed to  cover. 

This,  I  think,  was  the  principal  merit  of  his  invention.  Con- 
nected with  it,  however,  and  essential  to  it,  was  his  device  for 
obliterating  the  stamp.  In  his  original  patent  this  is  described 
as  a  cylinder  into  wliieh  is  fastened  something  which  receives 
the  indelible  ink  used  to  obliterate  the  stamp,  and  which  im- 
parts it  to  the  surface  of  the  stamp  by  the  blow  or  strike  al- 
ready mentioned.  This,  he  said  in  his  original  patent,  was 
made  of  wood,  cork,  rubber,  or  other  suitable  material. 

It  was  discovered  by  experience  afterwards  that  iron  was  a 
more  suitable  material  than  wood  or  cork,  or  rubber,  and  in 
the  reissue  of  the  patent,  on  which  this  action  is  founded,  iron 
is  mentioned  as  one  of  these  suitable  materials. 

I  do  not  think  this  should  invalidate  the  reissue  if  the  orig- 
inal patent  was  good.  If  iron  was  a  suitable  material  it  was 
covered  by  the  original  patent.  If  better  than  the  matei-ials 
specifically  named,  that  did  not  exclude  it  from-  the  original 
patent  nor  make  the  reissue  void. 

Nov  do  I  concur  in  the  opinion  that  the  combination  of  the 
printing  and  erasing  instrument  by  a  cross-bar  and  shank,  or 
handle,  which  brought  the  force  employed  in  the  stroke  to  act 
equally  and  simultaneously  on  all  the  surface  to  be  impressed, 
was  anticipated  by  any  other  patent  or  any  other  invention. 

It  would  serve  no  good  end  to  go  into  all  the  testimony  with 
the  elaborate  care  which  characterizes  the  opinion  of  the  court 
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on  these  disputed  points.    I  therefore  content  myself  with 
stating  the  principal  points  in  which  I  differ  with  that  opinion. 


SAMUEL  Heslin,  impleaded  with  Charles  F.  Smith,  v.  Wells, 
Fargo  &  Co. 

Janaary  9, 1882. 

1.  Under  the  laVvsof  Utah  in  ibVce  iVi  1873,  a  jiinjor  mbrtgage  taken  with- 

out notice  of  a  prior  mortgage  iind  first  recorded,  is  preferred  in  its 
lien  to  a  mortgage  prior  in  execution  but  subsequently  recorded. 

2.  It  is  tlie  general  law  iir  America  that  the  registration  of  a  conveyance 

operates  as  constructive  notice  to  all  suhsequent  purchasers,  legal  or 
equitable,  in  the  same  property,  and  that  as  well  Where  the  convey- 
ances are  merely  authorized  as  Wherfe  they  are  required  by  law  to  be 
registered. 

3.  A  vendor  who,  although  allowed  by  law  to  record  his  mortgage  for  the 

unpaid  purchase-money  in  a  book  provided  by  law,  neglects  so  to  re- 
cord it,  ,it  being  the  bsage  in  the  plfce  6t  his  residfence  to  record  such 
conveyances,  is  guilty  of  such  negligence  and  laches,  as  regards  a 
subsequent  purchaser  for  value  iu  good  faith,  that  equity  will  require 
that  tlie  loss,  which  in  consequence  thereof  must  fall  on  one  of  the 
two,  shall  be  borne  by  him  by  whose  fault  it  was  occasioned. 

4.  Nor  does  the  ordinary  rUle  that  quiptior  iaf,  in.  ie'hipdre potior  est  injure 

altet  the  application  of  the  above  doctrine,  inasmuch  as  it  is  enforced 
only  where  the  equities  are  equal. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Utah. 

J.  G.  Sutherland  arid  /.  R.  McBride,  for  appellant. 

Shellabarger  ^  Wilson,  for  appellees. 

Matthews,  J. — This  is  a  suit,  of  an  equitable  nature,  begun 
by  the  appellees  in  the  District  Court  of  the  Third  Judicial 
District  of  the  Territory  of  Utah.  Its  object  was  to  foreclose 
a  mortgage  of  real  estate,  originally  made  to  Kerr,  and  by 
him  assigned  to  complainants,  the  defendant  Smith  being  the 
mortgagor,  and  the  defendant  ]!^eslin,  the  appellant,  claiming 
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to  be  a  prior  mortgagee  of  the  same  prfetriises,  and  to  be  en- 
titled to  a  lien  preferable  to  that  of  the  appellees. 

A  decree  for  the  complainant  was  rendered  iii  the  District 
Court  establishing  his  mortgage  as  being  the  first  and  best  lien 
^pon  the  mortgaged  premises. 

A  motion  for  a  new  trial  was  made  by  the  defendant  Kesiin, 
and  a  statement,  on  that  motion,  in  writing,  agreed  upon  as 
correct,  was  signed  by  the  attorneys  for  both  parties,  and  filed 
and  made  part  of  the  record. 

This  statement  embraces  the  proceedings  on  the  trial,  iii- 
cluding  all  the  testimony,  and  also  the  findings  of  the  court 
as  to  matters  of  fact  and  its  conclusions  of  law,  specially  and 
separately  stated,  together  with  the  decree. 

The  motion  for  a  new  trial  was  overruled,  attd  the  defendant 
Neshn  appealed  to  the  Supreme  Court  of  the  Territory,  both 
from  the  order  overruling  the  rriotion  for  a  new  trial  and  also 
from  the  judgment. 

On  this  appeal  the  Supreme  Court  affirmed  the  decree,- to  re- 
verse which  the  present  appeal  is  ptoSecUted. 

Under  the  second  section  of  the  act  of  Congress  Of  April 
7, 1874,  concerning  the  practice  in  territorial  courts  and  ap- 
peals therefrom,  as  explained  in  Stringfellow  v.  Cain,  99  U.  S., 
613,  the  present  appeal  rightly  brings  into  review  the  decree 
of  the  territorial  Supreme  Court,  affirming  the  judgment  of  the 
District  Court ;  fcut  we  are  not  at  liberty  to  consider  anythiug 
as  embraced  in  the  stateinent  of  facts  required  by  the  statute, 
except  the  special  findings  of  the  District  Court,  adopted  by  the 
Supreme  Court  in  its  general  judgment  of  affirmance.  This 
excludes  the  consideration  of  the  exceptions  taken  in  the  Dis- 
trict Court  in  the  course  of  the  trial,  and  noted  in  the  state- 
ment filed  in  that  court  as  the  basis  of  the  motion  for  a  new 
trial,  and  leaves  as  the  sole  question  for  determination  here, 
whether  the  facts  as  found  justify  the  decree  sought  to  be  re- 
versed. 

The  facts  thus  found  and  stated  are  as  follows  : 

The  defendant  Smith,  being  indebted  to  Wells,  Fargo  &  Co; 


474  Neslin  v.  Wells,  Fargo  &  Co.       [Oct.  Term, 

Opinion  of  the  court. 

in  the  sum  of  |17,107.10,  executed  and  delivered  to  them  his 
promissory  note  for  that  amount,  dated  July  5,  1873,  having 
procured  John  W.  Kerr  to  indorse  the  same  as  surety  upon  an 
agreement  to  indemnity  him  ;  in  pursuance  of  that  agreement 
Smith  made  and  delivered  to  Kerr,  on  September  27,  1873, 
his  promissory  note  for  |13,000,  secured  by  mortgage  on  real 
estate  in  Salt  Lake  City,  which  Kerr  assigned  to  Wells,  Fargo 
&  Co.  as  collateral  security  for  the  note  of  Smith  held  by 
them ;  in  consideration  whereof  Wells,  Fargo  &  Co.  gave  to 
Kerr  additional  time  for  payment  of  said  note,  the  same  being 
then  overdue ;  no  part  of  which  has  been  paid  ;  neither  Kerr 
nor  Wells,  Fargo  &  Co.  having  any  notice,  actual  or  construct- 
ive, of  any  prior  liens  on  the  pi'operty  covered  by  the  mort- 
gage at  the  time  when  they  respectively  received  the  same. 
The  mortgage  was  recorded  in  the  records  of  Salt  Lake 
county  on  September  29,  1873,  at  8  o'clock  A.  M. 

On  July  5,  1873,  and  prior  thereto,  the  defendant  Smith 
was  in  possession  of  the  mortgaged  premises,  and  continued 
in  possession  until  after  the  maturity  of  the  note  for  |13,000, 
when  he  surrendered  the  same  to  the  complainants. 

On  November  27,  1872,  the  defendant  Smith  executed  and 
delivered  to  the  defendant  Samuel  Neslin  a  note  for  $7,000, 
and  a  mortgage  to  secure  the  same  on  the  same  premises  de- 
scribed in  the  mortgage  to  Kerr,  being  for  the  unpaid  pur- 
chase-money therefor,  the  same  having  been  sold  and  convey- 
ed by  Neslin  to  Smith  by  deed  duly  executed  and  delivered. 
This  mortgage  to  Neslin  was  recorded  in  the  records  of  Salt 
Lake  county  on  September  29,  1873,  at  twenty-iive  minutes 
past  noon.     No  part  of  this  mortgage  debt  has  been  paid. 

As  a  conclusion  of  law  the  court  found  that  the  lien  of  the 
mortgage  to  Kerr  was  entitled  to  priority  over  that  of  the 
mortgage  to  Neslin. 

This  conclusion,  which  is  assigned  as  error,  we  are  now  to 
examine. 

It  presents  the  single  question  whether,  under  the  laws  of 
Utah  in  force  at  the  time  of  the  transaction,  a  junior  mortgage. 
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taken  without  notice  of  a  prior  mortgage,  actual  or  construct- 
ive, and  iirst  recorded,  is  to  be  preferred  in  its  lien  to  a  mort- 
gage prior  in  execution  but  subsequently  recorded. 

Prior  to  the  organization  of  the  territorial  government  of 
Utah,  which  was  eit'ected  by  an  act  of  Congress  approved  Sep- 
tember 9,  1850,  the  people  dwelling  there,  who  had  set  up  a 
government  under  the  name  of  the  State  of  Deseret,  passed  an 
ordinance  providing  for  the  election  of  county  recorders.  It 
made  it  their  duty  to  provide  themselves  with  good  and  well- 
bound  books,  suitable  for  the  purpose,  and  record  therein  all 
transfers  or  conveyances  of  land  or  tenements,  and  all  other 
instruments  of  writing  and  documents  suitable,  necessary,  and 
proper  to  be  recorded,  in  a  fair  and  legible  manner;  and  also 
books  for  the  purpose  of  recording  town  and  city  plats,  and 
plats  of  all  surveys  of  land,  roads,  and  surveys  of  public  works, 
whenever  the  same  shall  be  permanently  located ;  and  these 
books  of  record  were  required  to  be  indexed  in  alphabetical 
order,  and  were  declared  to  be  "free  to  the  examination  of 
all  persons,"  and  upon  the  tiling  of  any  paper  for  record  the 
recorder  was  required  to  indorse  upon  the  back  thereof  the 
time  of  receiving  it.     (Comp.  Laws  of  Utah,  130.) 

A  law  on  the  same  subject  and  in  similar  terms  was  passed 
by  the  territorial  Legislature  January  19, 1855.  (Comp.  Laws 
of  Utah,  131.) 

The  settlement  of  the  Territory  by  inhabitants  having  pre- 
ceded the  establishment  by  Congress  of  the  legal  organization 
of  the  territorial  government,  and  the  survey  and  opening  to 
sale  of  the  public  lands,  early  provision  was  made  for  ascer- 
taining and  defining  the  possessory  rights  of  those  who,  unable 
to  obtain  title  as  against  the  government,  nevertheless  had 
appropriated  and  improved  portions  of  land.  By  a  territorial 
law  passed  June  18,  1855,  (Laws  of  Utah  1851-1870,  p.  93,) 
a  form  was  prescribed  for  the  transfer  and  conveyance  of  these 
land  claims,  as  they  were  called,  and  it  was  declared  that,  to 
be  valid,  a  transfer  must  be  witnessed  by  two  or  more  compe- 
tent persons;  be  acknowledged  before  some  person  authorized 
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to  take  acknowledgments ;  be  recorded,  and  the,  record,  page, 
and  book  be  certified  thereon  by  the  recorder  in  the  county 
where  the  property  is  located.  It  is  also  therein  provided  that 
other  property  than  land  claims,  when  disposed  of  by  gift, 
must  be  transferred  substantially  in  the  same  manner,  and  by 
specification  of  kind  and  number  or  amount,  but,  unless  re- 
quired, the  details  may  be  omitted. 

The  civil  practice  act  of  February  17,  1870,  sections  272 
and  273,  provides  that  on  the  hearing  of  a  case  for  the  parti- 
tion of  real  property  the  plaintiff  shall  produce  to  the  court 
the  certificate  of  the  re(5order  of  the  county  where  the  property 
is  situated,  showing  whether  there  were  or  not  any  liens  out- 
standing of  record  Upon  the  property,  or  any  part  thereof,  at 
the  time  of  the  commencement  of  the  action;  and  if  by  such 
certificate,  or  by  the  verified  statement  of  any  person  who 
may  have  searched  the  records  that  there  are  outstanding  liens 
or  incumbrances  of  record  upon  such  real  property,  which 
were  of  record  at  the  time  of  the  commencement  of  the  action, 
and  the  parties  holding  the  same  have  not  been  made  parties 
thereto,  it  is  made  the  duty  of  the  court  either  to  order  such 
persons  to  be  made  parties  to  the  action,  by  an  amendment  to 
the  pleadings,  or  appoint  a  referee  to  fiscertain  whether  or  not 
such  liens  or  incumbrances  have  been  paid,  or  if  not,  what 
amount  remains  due  thereon,  and  their  order  among  the  liens 
or  incumbrances  severally  held  by  the  said  persons  and  the 
parties  to  said  action.  Those  who  become  parties  to  the  action 
are  required  to  set  forth  in  their  answers,  if  they  claim  a  lien 
by  mortgage,  judgment,  or  otherwise,  among  other  particu- 
lars, the  amount  and  date  of  the  same;  and  provision  is 
made  for  notice  to  those  not  made  parties  to  appear  before 
the  referee  and  make  proof  of  their  claims.  It  is  also  provided 
that  no  persons  who  have  or  claim  any  liens  upon  the  prop- 
erty, by  mortgage,  judgment,  or  otherwise,  need  be  made  par- 
ties to  the  action,  unless  such  liens  be  matters  of  record ;  and 
immediately  after  filing  his  complaint,  the  plaintiff  is  required 
to  file  with  the  recorder  of  the  county  a  notice  of  the  pendency 


1881.1  Neswn  v.  Wells,  Fargo  &  Go.  477 

Opinion  of  the  court. 

of  the  action,  containing  the  names  of  the  parties,  the  object 
of  the  action,  and  a  description  of  the  property  to  be  aft«cted 
thereby,  which,  from  the  time  of  the  filing,  it  is  declared  shall 
be  deemed  notice  to  all  persons.  In  case  of  a  sale  for  pur- 
poses of  partition,  it. is  also  provided  (sec.  299)  that  the  convey- 
ance shall  be  recorded  in  the  county  where  the  premises  are 
situated,  and  that  it  shall  be  a  bar  against  all  persons  interested, 
parties  to  the  action. 

These  are  all  the  statutory  provisions  in  force  within  the 
Territory  at  the  time  of  the  transaction  involved  in  this  suit ; 
and  they  continued  so  to  be  until  the  passage  of  an  act  on  Feb- 
ruary 20, 1874,  concerning  conveyances,  which  regulates  the 
whole  subject  and  specifically  provides  "  that  every  convey- 
ance of  real  estate  within  this  Territory  hereafter  made,  which 
shall  not  be  recorded  as  provided  in  this  act,  shall  be  void  as 
against  any  subsequent  purchaser,  in  good  faith  and  for  a  val- 
uable consideration,  of  the  same  real  estate,  or  any  portion 
thereof,  when  his  own  conveyance  shall  be  first  duly  recorded.  " 
This,  however,  cannot  affect  the  rights  of  the  parties  in  this 
controversy,  for  they  had  been  fixed  by  the  law  previously  in 
force. 

The  legislation  on  the  subject  prior  to  1874,  it  will  be  ob- 
served, did  not  require  that  a  mortgage  should  be  recorded 
in  order  to  be  valid,  and  did  not  in  terms  declare  what  should 
be  the  legal  effect  of  recording  or  omitting  to  record  it. 

That  legislation  cannot,  however,  be  assumed  to  be  without 
significance,  and  its  precise  meaning  must  be  determined  not 
only  by  what  it  expresses,  but  by  what  it  necessarily  implies. 
There  can  be  no  reasonable  doubt,  we  think,  that  the  records 
which  the  county  recorder  is  bound  to  keep,  which  private  per- 
sons are  authorized  to  employ  for  recording  their  instruments 
and  evidences  of  title,  and  which  the  public  have  a  right  to 
inspect,  have  all  the  qualities  that  attach  to  public  records. 
Such  books  are  mentioned  by  Greenleaf  (1  Greenleaf  Ev.,  sec. 
484)  as  of  that  description  which  are  recognized  by  law,  "  be- 
cause they  are  required  by  law  to  be  kept,  because  the  en- 
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tries  in  them  are  of  public  interest  and  notoriety,  and  because 
they  are  made  under  the  sanction  of  an  oath  of  office,  or,  at 
least,  under  that  of  official  duty ; "  and  "  books  of  this  public 
nature,  being  themselves  evidence,  when  produced,  their  con- 
tents may  be  proved  by  an  immediate  copy,  duly  verified  ;  " 
it  being  a  rule,  considered  as  settled,  "that  every  document 
of  a  public  nature  which  there  would  be  an  inconvenience  in 
removing,  and  which  the  party  has  a  right  to  inspect,  may"  be 
proved  by  a  duly  aulhenticated  copy." 

It  is  a  mere  corollary  from  this  datum  that  these  records 
are,  by  construction  of  law,  notice  to  all  persons  of  what  they 
contain.     Their  contents  are  matters  of  public  knowledge  be- 
cause the  law  required  them  to  be  kept,  authorizes  them  to  be 
used,  and  secures  to  all  persons  access  to  them,  in  order  that 
the  knowledge  of  them  may  be  public,  and  therefore  imputes 
to  all  interested  in  it  that  knowledge  the  opportunity  to  ac- 
quire which  it  has  provided.     The  law  assumes  the  fulfillment 
and  not  the  defeat  of  its  own  ends.     It  will  not  permit  its  pol- 
icy to  be  gainsaid,  not  even  by  a  plea  of  personal  ignorance  of 
its  existence  or  extent.     It  will  not  allow,  therefore,  any  man 
to  say  that  he  does  not  know  that  of  which  the  law  itself  says 
it  has  informed  him.     The  provisions  of  the  law  in  reference 
to  these  records  either  have  no  purpose  at  all,  which  we  have 
no  right  to  assume,  or  their  purpose  was  that  the  public  might 
have  knowledge  of  the  titles  to  real  estate  of  which  they  are 
the  registers.     It  would  utterly  defeat  that  purpose  not  to  pre- 
sume, with  conclusive  force,  that  the  notice  which  it  was  their 
office  to  communicate  had  reached  the  party  interested  to  re- 
ceive it ;  for  if  every  man  was  at  liberty  to  say  he  had  failed 
to  acquire  the  knowledge  it  was  important  for  him  to  have, 
because  he  had  not  taken  the  trouble  to  search  the  record 
which  the  law  had  provided  for  the  express  purpose  of  giving 
it  to  him,  then  the  ignorance  which  it  was  the  public  interest 
and  policy  to  prevent  would  become  universal,  and  the  law 
would  fail  because  it  refused  to  make  itself  respected. 
In  this  country,  differing  in  that  respect  from  the  doctrine 
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maintained  bj  the  English  courts,  it  is  uniformly  held  that 
the  registration  of  a  qonveyance  operates  as  constructive  notice 
to  all  subsequent  purchasers  of  any  estate,  legal  or  equitable, 
in  the  same  property.  The  reasoning  upon  which  this  doc- 
trine is  founded  is  the  obvious  policy  of  the  registry  acts,  the 
duty  of  the  party  purchasing  under  such  circumstances  to 
search  for  prior  incumbrances,  the  means  of  which  search  are 
within  his  power,  and  the  danger  of  letting  in  parol  proof  of 
notice  or  want  of  notice  of  the  actual  existence  of  the  convey- 
ance.    (Story  Eq.  Jur.,  sec.  403.) 

And  the  principle  applies  as  well  in  cases  where  the  convey- 
ances are  merely  authorized  as  where  they  are  required  by  law 
to  be  registered. 

In  the  case  of  Pepper's  Appeal,  77  Penn.  St.,373,it  was  de- 
cided that  under  a  statute  of  Pennsylvania  which  declared  that 
assignments  of  mortgages  may  be  recorded  in  the  office  for  the 
recording  of  deeds,  &c.,  and  that  the  record  of  such  instrument 
shall  be  as  good  evidence  as  the  original,  that  although  the  re- 
cording of  an  instrument  was  discretionary,  the  record  is  never- 
theless notice  to  a  subsequent  assignee.  After  reviewing  vari- 
ous statutes  of  the  State  on  the  subject,  the  court  say :  "  Thus  it 
appears  that  the  language  of  the  acts  of  Assembly  providing 
for  the  recording  of  written  instruments  has  not  generally  been 
mandatory.  When  recorded,  however,  we  do  not  understand 
the  efiect  thereof  is  in  any  respect  lessened  by  the  absence  of  an 
imperative  command  to  record.  It  is  optional  whether  or  not 
to  record.  When  the  election  is  made  and  an  instrument  au- 
thorized by  law  to  be  recorded  is  actually  recorded,  all  the  in- 
cidents and  force  of  a  public  record  attach  to  that  record.  It 
is  an  early  and  well-recognized  principle  that  one  great  object 
in  spreading  an  instrument  of  writing  on  a  public  record  is  to 
give  constructive  notice  of  its  contents  to  all  mankind." 

It  is  a  further  inference,  which  we  are  judicially  bound  to 
make,  that  records  so  carefully  provided  by  law,  and  so  useful, 
were  in  fact  the  common  resort  of  the  community  whose  deal- 
ings in  real  estate  they  were  meant  to  register;  that  the  prac- 
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tice  of  recording  conveyances  and  incumbrances  of  the  title 
to  land,  for  the  purposes  of  evidence  and  of  information  to 
those  who  might  be  aft'eeted  by  them,  and  the  habit  of  search- 
ing the  records  in  order  to  obtain  that  knowledge,  was  general 
and  usual ;  that  such  practice  and  habit  had  become  so  com- 
mon that  men  of  ordinary  prudence  in  the  management  of  im- 
portant concerns  aft'ecting  their  own  interests  would  expect  to 
conform  to  it  themselves,  and  would  act  upon  the  expectation 
that  others  of  that  character  would  do  so  likewise.  In  point  of 
fact  this  presumption  is  verified  in  the  present  case,  the  ma- 
jority of  the  judges  in  the  court  below  declaring  in  their  opin- 
ion that  at  the  times  when  the  mortgages  in  question  were  exe- 
cuted it  was  a  common  thing,  and  of  public  notoriety,  to  re- 
cord mortgages  and  other  conveyances. 

The  statutes  under  consideration,  it  is  true,  do  not  in  express 
terms  make  it  obligatory  upon  one  taking  a  conveyance  of  or 
incumbrance  upon  real  estate  to  record  it.  The  recording  is 
not  made  essential  to  its  validity  as  between  the  parties ;  nor 
is  it  declared  that  the  failure  to  record  shall  postpone  its  opera- 
tion in  favor  of  a  subsequent  hona-fide  purchaser  for  value  with- 
out notice.  And  yet  the  implication  is  very  strong  that  the 
latter  effect  must  be  intended  by  it.  Otherwise  what  valuable 
and  sufficient  purpose  is  thei'e  in  construing  the  record  to  be 
'constructive  notice  of  its  contents,  except  to  protect  such  a  pur- 
chaser ?  If  without  recording  the  conveyance  is  not  only  valid 
between  the  parties,  but  good  also  as  against  the  world,  with  or 
without  notice,  of  what  public  value  or  use  is  the  provision  for 
keeping  such  a  record  and  declaring  it  to  be  public,  open  to 
the  examination  of  all  persons?  On  that  supposition  its  only 
purpose  would  be,  in  the  private  interest  of  proprietors,  to 
furnish  a  convenient  and  cheap  mode  of  supplying  proof,  by 
certified  copies,  in  case  of  the  loss  or  destruction  of  title  papers. 
But  even  that  purpose  is  not  expressly  declared.  It  is  only  an 
inference  based  on  the  nature  of  the  record  as  public,  and  the 
objects  which,  under  the  system  of  registration  adopted  in  this 
country  in  colonial  times,  and  which  has  since  prevailed  uni- 
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versally  in  all  the  States,  have  been  sought  to  be  attained  by  it. 
The  chief  of  these  is  to  secure  that  publieily,  in  respect  to  the 
transfer  of  titles,  which,  in  the  earlier  history  of  the  common 
law,  was  eftected  by  livery  of  seizin,  and  later  by  the  substituted 
enrollment  of  conveyances  by  way  of  bargain  and  sale;  and 
which  had  in  view,  as  its  principal  purpose,  the  protection  of 
innocent  purchasers  from  frauds  which  might  be  practiced  by 
means  of  secret  conveyances. 

To  hold  otherwise  would  be  to  declare  that  land  should  cease 
generally  to  be  the  subject  of  sale;  for  no  amount  of  diligence 
on  the  part  of  a  purchaser  would  insure  his  title.     He  would, 
of  course,  demand  of  the  vendor  an  inspection  of  his  title 
deeds.     From  them  he  would  learn  the  chain  of  title.     A  pro- 
duction and  examination  of  the  deeds  made  in  the  common 
form  would  show  by  their  recitals  that  none  of  the  preeediag 
owners  could  have  any  claim  for  unpaid  purchase-money,  for 
the  receipt  of  it,  in  each  instance,  is  usually  contained  in  the 
deed.     He  would,  therefore,  reasonably  deem  it  unnecessary  to 
make  any  personal  inquiry,  and,  in  respect  to  supposed  incum- 
brances in  favor  of  strangers,  would  be  compelled  to  rely  upon 
the  statements  of  the  vendor.    Who  would  be  willing  or  could 
attbrd  to  purchase  under  sneh  circumstances,, if,  Mter  every 
reasonable  effort  to  inform  himself  of  possible  ipcumbrances, 
a  mortgagee,  holding  an  incumbrance  of  prior  date,,  and  whose 
.failure  to  give  such  public  notice  of  the  fact  as  the  law  had  fur- 
nished the  means  of  giving  had  betrayed  him  into  the  purchase, 
should  nevertheless  be  permitted  to  supersede  his  title  by  as- 
serting a  paramount  lien  ?     Certainly  there  would  be  no  in- 
justice, and  we  think  no  violation  of  legal  principle,  in  suchi 
circumstances,  in  preferring  over  his  claim  that  of  the  in- 
nocent party,  w"ho  otherwise  would  suffer  loss,  occasioned  by 
a  fraud  which  his  laches  alone  had  made  effective. 

But  coupling  together  the  obvious  purposes  of  the  record- 
ing acts  in  question  and  the  necessary  implications  arising 
thereon,  with  the  general  and  notorious  practice  of  the  people 
of  the  Territory  under  them,  we  have  no  hesitation  in  decid- 
31  v3 
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ing  that,  under  the  circumstances  of  this  case,  there  arose  a 
duty  on  the  part  of  Keslin,  the  vendor,  to  record  bis  purchase- 
money  mortgage,  towards  all  who  might  become  subsequent 
purchasers  for  value  in  good  faith,  a  breach  of  which,  in 
respect  to  Kerr,  the  subsequent  mortgagee,  without  notice, 
constituted  such  negligence  and  laches  as  in  equity  requires 
that  the  loss  which,  in  consequence  thereof,  must  fall  on  one 
of  the  two,  shall  be  borne  by  him  by  whose  fault  it  was  occa- 
sioned. 

Ah  apposite  illustration  of  the  principle  involved  in  this 
conclusion  is  found  in  the  case  of  Ellis  &  Morton  v.  The  Ohio 
Life  Ins.  &  Trust  Co.,  4  0.  St.,  628,  where  it  was  held  that, 
while  it  was  a  rule  that  money  paid  by  a  banker  in  payment 
of  a  forged  check  purporting  to  be  drawn  upon  him  by  a  de- 
positor, to  a  holder  for  value,  cannot  ordinarily  be  recovered 
back  as  paid  under  a  mistake  of  fact,  because  he  is  supposed 
to  know  the  signature  of  his  own  customers,  yet  it  does  not 
apply  when,-  either  by  express  agreement  or  a  settled  course  of 
business  between  the  parties,  or  by  a  general  custom  of  the 
place,  the  holder  takes  upon  himself  the  duty  of  exercising 
some  material  precaution  to  prevent  the  fraud,  and  by  his 
negligent  failure  to  perform  it  has  contributed  to  induce  the 
payee  to  act  upon  the  paper  as  genuine  and  to  advance  the 
money  upon  it.  In  that  case  a  custom  was  proved  whereby 
a  bank,  to  whom  was  offered  a  check  drawn  upon  another, 
by  a  stranger,  was  expected*  and  required  not  to  receive  it, 
without  requiring  the  party  offering  to  identify  himself  as  the 
•true  owner. 

It  was  decided  that  the  existence  of  that  custom  imposed 
4ipon  the  defendants  in  that  case  a  duty  towards  the  plaintiff 
which  the  latter  was  entitled  to  rely  upon  as  performed,  and 
that  a  breach  of  that  duty  constituted  negligence  which,  if 
it  resulted  in  a  loss  to  another,  the  law  would  cast  upon  the 
party  in  fault.  In  delivering  the  opinion  of  the  court,  Kan- 
ney,  J.,  said :  "  Nor  is  it  anything  remarkable  or  unusual 
that  such  an  obligation  should  arise  from  a  settled  course  of 
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business  between  the  parties,  or  be  established  by  the  proof 
of  a  custom ;  or  that  the  holder,  for  his  negligent  failure  to 
regard  it,  be  deprived  of  rights  which  he  would  otherwise 
be  entitled  to  demand."  *  *  *  "When  the  defendants 
purchased  this  check  they  knew  full  well  that  it  deprived 
the  plaintiffs  of  the  ability  to  make  this  part  of  the  inves- 
tigation, and  that  it  would  be  paid  to  them  without  any 
examination  whatever;  and  if  the  custom  really  exists,  they 
must  have  known  equally  well  that  in  afterwards  passing 
upon  the  genuineness  of  the  paper  the  plaintifis  would  have  a 
right  to  rely,  as  an  important  element  in  forming  a  conclu- 
sion, upon  the  supposition  that  the  defendants  had  made  the 
investigation  and  were  satisfied  with  the  result." 

Similar  effect  was  given  to  the  existence  of  a  known  cus- 
tom, in  creating  an  obligation,  in  Whitbread  v.  Jordan,  1 
You.  &  Coll.,  303,  where  Lord  Lyndhurst  held  that  the  cred- 
itor of  a  publican  in  London,  who  took  from  the  latter  a 
legal  mortgage,  knowing  that  he  was  indebted  to  ♦his  brewers, 
and  was  aware  of  the  ordinary  practice  in  London  of  publicans 
depositing  their  leases  with  their  brewers  by  way  of  mortgage, 
must  be  postponed  to  the  security  of  a  brewer,  who  had  ob- 
tained the  title  papers  by  way  of  equitable  mortgage,  on  the 
ground  that  the  existence  of  the  custom  put  him  on  inquiry  so 
as  to  constitute  constructive  notice  of  the  prior  equity. 

In  the  case  of  Luch's  Appeal,  44  Penn.  St.,  519,  it  was 
decided,  overruling  some  remarks  of  Gibson,  C.  J.,  to  the 
contrary,  in  McLanahan  v.  Eeeside,  9  Watts,  511,  that  although 
the  registry  laws  of  Pennsylvania  did  not  expressly  prescribe 
that  deeds  and  mortgages  should  be  recorded  in  separate  sets 
of  books  for  each  class  of  conveyance,  nevertheless  a  division 
of  subjects  and  books  of  record  had  become  legalized  by 
necessity  and  practice  upon  the  registry  system,  so  as  to  ren- 
der it  available  to  present  and  future  generations;  and  that 
consequently  the  record  of  a  mortgage  in  a  book  kept  for  the 
record  of  deeds  was  not  notice  to  a  subsequent  purchaser. 
The  court,  after  reviewing  the  history  of  the  practice,  said: 
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"  It  is  clear,  therefore,  from  uniform  practice  going  back  so 
far  as  to  be  equivalent  in  this  country  to  an  immemorial 
usage,  that  mortgages  are  and  must  be  recorded  in  mortgage 
books,  and  are  of.  course  not  properly  recorded  in  any  other 
species  of  book  where  tbey  cannot  be  found  by  means  of  the 
mortgage  indexes." 

And  conversely  it  was  held  iti  Coloraer  v.  Morgan,  13  La. 
Ann.,  202,  that  a  record  of  a  deed  in  a  book  of  mortgages 
"  does  not  convey  the  information  required  by  the  statute," 
and  is,  therefore,  not  effectual  notice. 

The  rule  to  be  applied  here  is  merely  an  extension  of  that 
declared  by  Lord  Chancellor  Macclesiield  in  Savage  v.  Foster, 
9  Mod.,  38 :  "When  anything  in  order  to  a  purchase  is  pub^ 
licly  transacted,  and  a  third  person  knowing  thereof,  and  of 
his  own  right  to  the  lands  intended  to  be  purchased,  does  not 
give  the  purchaser  notice  of  saeh  right,  he  shall  never  after- 
wards be  admitted  to  set  up  such  right  to  avoid  the  purchase ; 
for  it  was  apparent  fault  in  him  not  to  give  notice  of  his  title 
to  the  intended  purchaser ;  and  in  such  case  infancy  or  covert- 
ure shall  be  no  excuse ;  neither  is  it  necessary  that  such  infant 
or  feme-covert  should  be  active  in  promoting  the  purchase,  if 
it  appears  that  they  were  so  privy  to  it  that  it  could  not  be  done 
without  their  knowledge." 

When  the  public  records  of  conveyances  operate  as  notice 
of  tlje  state  of  the  title  to  all  intending  purchasers,  it  must  be 
that  their  existence  and  common  use  is  notice  as  well  to  all 
prior  purchasers  and  incumbrancers  that  others  will  rely  upon 
it  as  well  as  themselves ;  and  that  to  withhold  from  the  record 
conveyances  dr  incumbrances  in  their  own  favor  is  a  waiver  of 
their  right,  and  equivalent  to  a  representation  that  they  do  not 
exist,  in  favor  of  innocent  subsequent  purchasers,  who  other- 
wise would  be  wrongfully  aiiected  by  them.  It  is  a  case  for 
the  application  of  the  maxim,  idem  est  non  esse  et  non  apparere. 

It  applies  to  cases  of  negligence  as  well  as  of  fraud,  for  the 
injurious  consequences  of  both  are  not  distinguishable.  It 
was  stated  by  Lord  Koiniily,  master  of  the  rolls,  in  Briggs  v. 
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Joues,  L.  E.-.,  10  Eq.,  98,  in  this  comprehensive  form :  "  A 
person  who  puts  it  in  the  power  of  another  to  deceive  and 
raise  money  must  take  the  consequences.  He  cannot  after- 
wards rely  on  a  particular  or  a  difierent  equity."  It  was  ap» 
plied  by  Vioe-Chancellor  Kindersley  in  Kice  v.  Eice,  2  Drew, 
73,  as  between  a  vendor  asserting  his  equitable  lien  for  unpaid 
purchase-money  and  a  subsequent  equitable  mortgagee  by  de-^ 
posit  of  title  deeds.  In  deciding  the  case  he  said,  what  is  very 
pertinent  in  the  present :  "  The  vendors,  when  they  sold  the 
estate,  chose  to  leave  part  of  the  purchase-money  unpaid,  and 
yet  executed  and  delivered  to  the  purchaser  a  conveyance  by 
which  they  declared,  in  the  most  solemn  and  deliberate  man- 
ner, both  in  the  body  of  the  deed  and  by  a  receipt  indorsed, 
that  the  whole  purchase-money  had  been  duly  paid.  *  *  They 
thus  voluntarily  armed  the  purchaser  with  the  means  of  deal- 
ing with  the  estate  as  the  absolute  legal  and  equitable  owner, 
free  from  every  shadow  of  incumbrance  and  adverse  equity. 
*  *  •  The  defendant,  who  afterwards  took  >  a  mortgage, 
was  in  efl'ect  invited  and  encouraged  by  the  owners  to  rely  on 
the  purchaser's  title.  They  had,  in  effect,  by  their  acts  assured 
the  mortgagee  that,  as  far  as  they  (the  vendors)  were  concerned, 
the  mortgagor  had  an  absolute  title  both  at  law  and  in  equity." 
(See  also  Waldron  v.  Sloper,  1  Drew,  193 ;  Dowle  v.  Saunders, 
2  H.  &  M.,  242;  Perry  Herrick  v.  Attwood,  2  De  G.  &  J.,  21  ; 
Darnell  v.  Hunter,  L.E.,  11  Eq.,  292  ;  S.  C, L.  E.,  7  Ch.  App., 
75.) 

The  rule  applies  in  favor  of  the  superior  equity  of  a  junior 
mortgagee,  even  in  cases  where  the  prior  mortgage  conveys 
the  legal  estate.  Ordinarily  the  priority  between  incumbrances 
is  determined  by  their  quality,  as  each  successive  conveyance 
passes  only  what  title  remains  after  satisfying  those  which  pre- 
cede it.  The  first  mortgage  conveys  the  legal  estate,  the  sec- 
ond merely  an  equity  of  redemption ;  and  as  equity  folio  vys 
the  law,  and  the  owner  of  the  legal  title,  by  means  of  it,  has 
a  legal  right,  after  condition  broken,  to  the  possession,  and  a 
remedy  at  law  for  acquiring  it,  he  is  entitled  to  priority.     A 
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mortgage,  however,  in  equity,  at  the  present  day,  has  almost 
ceased  to  be  regarded  as  a  conveyence  of  an  estate,  and  is 
considered' rather  as  merely  a  lien  upon  the  estate  of  the 
mortgagor,  the  tendency  of  the  modern  law  being  to  look 
upon  it  simply  as  a  security  for  the  payment  of  a  debt  or 
duty.  Such,  indeed,  is  an  express  statutory  provision  in  Utah, 
section  260  of  the  civil  practice  act  of  February  17,  1870,  en- 
acting that  "  a  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance,  whatever  its  term,  so  as  to  enable  the  owner  of 
the  mortgage  to  recover  possession  of  the  real  property  with- 
out a  foreclosure  and  sale."  Under  this  provision  all  mort- 
gages, without  respect  to  their  relative  dates,  are  legal  liens, 
and  priority  cannot  attach  to  the  earlier  in  date  by  reason  of 
the  superior  dignity  of  the  estate  conveyed.  The  rule,  there- 
fore, that  gives  preference  to  the  legal  title  has  no  application, 
and  the  priority  among  them  must  be  determined  by  purely 
equitable  considerations. 

The  only  circumstance  on  which  the  appellant  can  rest  the 
ckini  of  his  mortgage  to  a  preference  over  that  of  the  ap- 
pellee, is  that  it  is  prior  in  date.  But  the  maxim  quoted  in 
support  of  this  claim — qui  prior  est  tempore  potior  est  jure — only 
applies  in  oases  in  which  the  equities  are  equal.  That,  we 
have  already  decided,  is  not  this  case.  Plere  equity  cannot  be 
satisfied  otherwise  than_by  subjecting  the  appellant  to  the  loss 
which  has  to  be  suffered  by  one  of  the  two,  solely  in  conse- 
quence of  his  own  fault. 

Some  question  was  made  in  argument  as  to  whether  the 
appellees  were  holders  of  the  mortgage  to  Kerr  for  a  valuable 
consideration.  But  the  findings  of  the  court,  which  are  con- 
clusive as  to  the  facts,  leave  no  room  for  doubt  upon  the  leo-al 
conclusion. 

We  find  no  error  in  the  decree,  and  it  is  accordingly 
affirmed. 

Judgment  aflBrmed.  Affirmed. 
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Hiram  Quinbt  v.  Andrew  Conlan. 

January  9,  1882. 

1.  Under  the  acts  of  Congress  relating  to  tlie  public  lands,  sales  of  the 

land  after  the  entry  was  effected,  i.  e.,  after  the  right  to  a  patent 
had  become  vested,  are  valid,  but  all  prior  transfers  are  void. 

2.  A  settlement  upon  a  portion  of  a  quarter-section,  and  making  the  im- 

provements required  by  law,  will  sustain  a  pre-emptive  claim  to  the 
whole  quarter-section  as  against  subsequent  settlers,  and  such  set- 
tlement is  not  helped  by  purchase  from  earlier  occupants,  inasmuch 
as  the  settlement  required  by  law  must  be  personal  to  the  settler. 

3.  In  an  issue  out  of  chancery  the  finding  of  the  jury  is  only  advisory, 

and  the  court  may  disregard  it  and  follow  its  own  judgment  on  the 
evidence. 

4.  The  courts  will  not  exercise  a  supervisory  power  over  the  proceedings 

of  the  officers  of  the  land  department  upon  mere  matters  of  fact,  but 
will  do  so  only  upon  a  clear  mistake  of  law  made  by  those  ofiicers, 
or  upon  the  ground  of  fraud  or  misrepresentations  made  to  those 
officers,  in  which  latter  case  the  allegations  of  fi'aud  or  misrepresen- 
tation must  be  made  with  such  fullness  and  particularity  as  to  show 
that  tliey  must  necessarily  have  affected  the  action  of  those  officers. 

Error  to  the  Supreme  Court  of  the  State  of  California. 

Willis  Drummond  and  Robert  H.  Bradford,  for  plaintiff  in 
error. 

/.  Coleman,  for  defendant  in  error. 

Field,  J. — This  was  an  action  for  the  possession  of  certain 
real  property  in  the  county  of  Los  Angeles,  in  the  State  of 
California.  The  complaint  is  in  the  usual  form  in  such  actions, 
according  to  the  system  of  pleading  prevailing  in  that  State, 
alleging  the  ownership  of  the  premises  by  the  plaintiff,  and  his 
right  to  their  possession  on  a  day  designated,  the  wrongful 
entiy  thei  eon  by  the  defendant,  and  his  subsequent  occupation 
thereof,  to  the  plaintiff's  damage. 

It  also  alleges  the  value  of  the  rents  and  profits  during  the 
occupation  of  the  defendant,  and  prays  judgment  for  restitu- 
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tion  of  the  premises  to  the  plaintiff,  for  his  damages  for  their 
occupation,  and  for  the  rents  and  profits  lost. 

The  answer  of  the  defendant  denies  the  several  allegations 
of  the  complaint,  and  then  sets  up  in  a  special  count,  bj  way 
of  a  cross-complaint,-  various  matters  which,  as  he  claims,  con- 
stitute in  equity  a  good  defense  to  the  action  and  entitle  him 
to  a  decree ;  that  he  has  an  equitable  right  to  the  premises, 
apd  that  the  plaintiff  holds  the  legal  title  for  him. 

Under  the  system  of  pleading  which  obtains  in  California 
an  equitable  defense  of  this  nature,  as  well  as  a  defense  at  law, 
may  be  set  up  to  an  action  for  the  possession  of  land.  In  such 
case  the  grounds  of  equitable  relief  must  be  set  forth  separately 
from  the  defense  at  law.  The  answer  presenting  them  is  in 
the  nature  of  a  bill  in  equity,  and  must  contain  all  its  essential 
allegations.  It  must  disclose  a  case  which,  if  established,  will 
justify  a  decree  adjudging  that  the  title  be  transferred  to  the 
defendant,  or  enjoining  the  further  prosecution  of  the  action. 
The  equitable  defense  is,  therefore,  first  to  be  disposed  of  by 
the  court  before  the  legal  remedy  is  considered.  Upon  its  dis- 
position the  necessity  of  proceeding  with  the  legal  actiob  will 
depend.  "When  that  action  does  proceed,  the  ordinary  rules 
as  to  the  controlling  influence  of  the  legal  title  will  apply, 
(Estrada  v.  Murphy,  19  Cal.,  249-273 ;  Arguello  v.  Ediuger, 
10  Id.,  160.) 

This  statement  will  explain  what  otherwise  would  appear 
singular  in  the  record,  that  one  judge  heard  the  issues  raised 
by  the  special  answer  in  the  nature  of  a  cross-complaint  in 
equity,  and  another  judge,  of  the  same  court,  subsequently 
tried  the  issues  in  the  action  at  law.  There  was  no  more  im- 
propriety in  this  hearing  of  the  different  issues  by  different 
judges,  or  incongruity  with  established  modes  of  procedure, 
than  there  would  have  been  had  the  issues  in  the  cross-action 
been  presented  in  an  independent  suit. 

The  grounds  put  forth  for  equitable  relief  consist  of  alleged 
erroneous  rulings  of  the  land  department  upon  two  matters — 
the  possession  and  improvement  of  the  lands  in  controversy 
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by  the  parties  claiming  a  pre-emption  right  to  them ;  and  the 
time  when  that  portion' of  the  landp  in  controversy  claimed  to 
be  within  the  limits  of  a  confirmed  Mexican  grant  was  shown, 
by  a  survey  of  the  grant  and  the  appropriation  of  other  lands 
to  its  satisfaction,  to  be  without  them,  and  thus  open  to  settle- 
ment and  pre-emption. 

1.  The  lands  in  controversj'^  constitute  the  west  half  and  the 
southeast  quarter  of  a  quarter-section.  The  plaintiff  Conlan 
entered  upon  them  in  February,  1865,  occupying  a  portion 
thereof,  and  declaring  his  purpose  to  acquire,  as  a  settler,  a 
pre-emption  right  to  them.  The  township  was  surveyed  by 
the  authorities  of  the  United  States  in  February,  1868,  and  the 
plat  filed  in  the  proper  land  office  in  April  following.  In 
May,  1868,  Conlan  filed  his  declaratory  statement  in  the  form 
required  by  law,  claiming  the  quarter-section  as  a  pre-emptor. 
In  May,  1869,  four  years  after  Conlan's  settlement,  the  defend- 
ant Quinby  settled  upon  the  quarter-section,  occupying  a  por- 
tion thereof,  declaring  his  intention  to  acquire,  as  a  settler,  a 
pre-emptive  right  to  the  land,  and  in  November,  1871,  he  filed 
his  declaratory  statemen,t  claiming  it  as  a  pre-emptor.  Pre- 
viously to  his  possession  various  parties  had  occupied  portions 
of  the  section,  and  had  conveyed  to  him  whatever  interest 
they  held.  It  would  seem  from  the  answer  and  the  frequent 
reference  to  the  prior  occupation  of  these  parties  that  it  was 
supposed  that  this  fact  in  some  way  increased  the  equity  of 
his  possession,  and  gave  him  a  better  pre-emptive  right  to  the 
lands  than  that  claimed  by  the  plaintiff.  But  to  this  position 
there  are  two  answers :  1st.  It  does  not  appear  that  the  grantors 
of  the  defendant  ever  contemplated  the  acquisition  of  a  pre- 
emptive right  to  the  lands  by  their  settlement ;  and  2d.  The. 
act  of  Congress  forbids  the  sale  of  pre-emptive  rights  to  the 
public  lands  acquired  by  settlement  and  improvement.  The 
general  pre-emption  law  declares  that  all  transfers  and  assign- 
ments of  rights  thus  obtained  prior  to  the  issuing  of  the  pat- 
ent shall  be  null  and  void.  This  court  held — looking  at  the 
purpose  of  the  prohibition — that  it  did  not  forbid  the  sale  of 
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the  land  after  the  entrj'  was  eiFected,  that  is,  after  the  right 
to  a  patent  had  become  vested,  but  did  apply  to  all  prior 
transfers.  The  policy  of  preventing  speculation  through  the 
instrumentality  of  temporary  settlers  would  otherwise  be  de- 
feated.    (Myers  v.  Croft,  13  Wall.,  291-295.) 

The  claim  of  the  defendant  to  a  right  of  pre-emption  stands, 
therefore,  in  no  better  plight  than  if  there  had  been  no  prior 
occupant  of  the  lands.  His  own  settlement  can  alone  be  con- 
sidered, and  that  dates,  as  already  said,  from  May,  1869.  He 
had  no  claim  to  the  lands  when  the  plaintiff  settled  upon  them, 
and  he  acquired  none  by  his  purchase  of  parties  who  had  pre- 
viously occupied  them. 

He  must  also  be  considered  as  settling  upon  them  with  no- 
tice of  the  plaintiff's  prior  claim  by  his  declaratory  statement 
filed  in  the  land  office  the  year  before.  The  plaintiff  could  not, 
it  is  true,  have  asserted  a  pre-emptive  right  to  the  whole  quarter- 
section  as  against  parties  at  the  time  of  his  settlement  in  the 
occupation  of  a  portion  of  them.  Had  such  parties  followed 
up  their  occupation  and  improvement  by  a  declaratory  state- 
ment when  the  public  surveys  were  extended  over  the  lands, 
the  case  would  have  been  different.  A  settlement  cannot  be 
made  upon  public  land  already  occupied  ;  as  against  existing 
occupants,  the  settlement  of  an  another  is  ineffectual  to  estab- 
lish a  pre-emptive  right.  Such  is  the  purport  of  our  decisions 
in  Atherton  v.  Fowler,  96  U.  S.,  518,  and  Hosmer  v.  Wallace, 
97  U.  S.,  575. 

But  a  settlement  upon  a  portion  of  a  quarter-section,  and 
making  the  improvements  required  by  law,  will  sustain  a  pre- 
emptive claim  to  the  whole  quarter-section  as  against  parties 
subsequently  settling  upon  them ;  and  such  subsequent  settle* 
ment  is  not  improved,  or  in  any  respect  rendered  more  effica- 
cious, by  the  fact  of  purchase  from  earlier  occupants.  The 
settlement  which  the  law  of  Congress  will  recognize — except 
where  the  claim  is  made  by  a  widow,  or  heirs  of  a  deceased 
settler — must  be  personal  to  the  settler,  and  not  that  of  others 
who  may  have  conveyed  to  him. 
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2.  As  to  the  time  when  the  portion  of  the  land  in  contro- 
versy, originally  claimed  to  be  within  the  boundaries  of  a  Mex- 
ican grant,  was,  by  the  survey  of  the  grant  and  the  appropria- 
tion of  other  lands  to  its  satisfaction,  excluded  from  them,  and 
thus  became  open  to  settlement  and  pre-emption,  only  a  few 
words  are  nefcessary. 

It  does  not  clearly  appear  from  the  record  what  portion  of 
the  land  in  controversy  was  covered  by  the  claim  under  the 
Mexican  grant.  It  would  seem  from  the  complaint  to  have 
been  the  southeast  quarter  of  the  quarter-section  ;  but  it  is  not 
material.  The  court  found  that  the  grant  was  surveyed  in 
January  or  February,  1868,  under  the  act  of  Congress  of  July 
3,  1866,  entitled  "An  act  to  quiet  land  titles  in  California;" 
that  such  survey  was  finally  approved,  and  a  patent  issued 
upon  it,  and  that  the  land  in  controversy  was  not  included 
within  it,  but  "  was  public  land  and  subject  to  pre-emption  "  at 
the  time  the  plaintiff  filed  his  declaratory  statement.  The 
jury,  it  is  true,  found,  generally,  the  reverse  of  this — that  the 
land  was  claimed  to  be  within  the  boundaries  of  the  grant 
when  the  declaratory  statement  was  filed.  Hence  it  is  con- 
tended that  the  approval  of  the  survey  must  be  considered  as 
subsequently  given.  It  is  also  contended  that  a  similar  con- 
clnsion  must  follow  from  the  period  required  by  the  act  of 
July  1,  1864,  for  the  publication  of  notice  of  the  survey  of  .a 
confirmed  Mexican  grant,  before  it  could  be  forwarded  to  the 
land  office  at  Washington  for  approval.  But  to  this  argument 
or  assun)ption  there  is  a  satisfactory  answer.  If  there  be  in  an 
equity  case — and  so  far  as  the  issues  upon  the  cross-complaint 
are  concerned  they  are  to  be  treated  as  arising  in  a  proceeding 
of  that  character — a  conflict  between  the  finding  of  the  court 
and  that  of  the  jury,  the  former  prevails.  The  finding  of  the 
jury  is  only  advisory,  and  the  court  may  disregard  it  and  fol- 
low its  own  judgment  upon  the  evidence.  (Basey  v.  Galla- 
gher, 20  Wall.,  680.) 

The  survey  in  the  case  was  made  under  the  eighth  section  of 
the  act  of  1866,  and  was  not  subject  to  the  provisions  of  the 
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act  of  1864  requiring  publication  of  it  before  approval  by  the 
Commissioner  of  the  General  Land  Office.  The  statute  of 
1866  declares  that  in  eases  where  no  request  is  made  within 
ten  months  after  its  passage,  or  within  that  period  after  any 
subsequent  final  confirmation,  for  a  survey  of  a  claim  under  a 
confirmed  Mexican  grant,  pursuant  to  sections  six  and  seven 
of  the  act  of  1864,  the  surveyor-general  of  the  United  States 
for  California  shall  cause  the  line  of  the  public  surveys  to  be 
extended  over  the  land,  and  shall  set  oW,  in  full  satisfaction  of 
the  grant  and  according  to  the  lines  of  the  public  surveys,  the 
quantity  confirmed,  and  that  the  land  not  included  in  the  grant 
thus  set  off  by  him  shall  be  subject  to  the  general  laws  of  the 
United  States.  The  survey  by  that  officer  Of  the  grant,  and 
the  application  of  land  to  its  satisfaction,  as  thus  prescribed, 
could  undoubtedly  have  been  disapproved  by  the  Commis- 
sioner of  the  General  Land  Office;  and  had  their  correctness 
been  contested  they  might  have  been  treated  as  inoperative 
until  approved.  But  the  approval  by  that  officer,  when  given, 
took  effect  by  relation  as  of  the  date  when  the  survey  and  ap- 
propriation were  made.  They  must  be  held  valid  from  that 
time,  so  as  to  protect  proceedings  taken  in  accordance  with 
them. 

There  was,  therefore,  nothing  in  the  showing  made  by  the  de- 
fendant to  justify  the  court  below  in  granting  the  relief  prayed, 
even  if  we  were  to  take  into  consideration  the  facts  stated  as 
grounds  of  relief 

But,  independently  of  this  conclusion,  there  is  a  general  an- 
swer to  the  alleged  erroneous  rulings  of  the  officers  of  the 
land  department  as  grounds  for  the  interference  of  the  court. 
Those  rulings  were  upon  mere  matters  of  fact,  or  upon  mixed 
questions  of  law  and  fact,  which  were  properly  cognizable  and 
determinable  by  the  officers 'of  that  department. 

The  laws  of  the  United  States  prescribe  with  particularity 
the  manner  in  which  portions  of  the  public  domain  may  be 
acquired  by  settlers.  They  require  personal  settlement  upon 
the  lands  desired,  and  their  inhabitation  and  improvement. 
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and  a  declaration  of  the  settler's  acts  and  purposes  to  be  made 
in  the  proper  oflBce  of  the  district,  within  a  limited  time  after 
the  public  surveys  are  extended  over  the  lands.  By  them  a 
land  department  has  been  created  to  supervise  all  the  various 
steps  required  for  the  acquisition  of  the  title  of  the  goveru- 
raent.  Its  officers  are  required  to  receive,  consider,  and  pass 
upon  the  proofs  furnished  as  to  the  alleged  settlements  upon 
the  land's,  and  their  improvement,  when  pre-emption  rights 
are  claimed,  and  in  case  of  conflicting  claims  to  the  same  tract 
to  hear  the  contesting  parties.  The  proofs  offered  in  compli- 
ance with  the  law  are  to  be  presented,  in  the  first  instance,  to 
the  officers  of  the  district  where  the  land  is  situated,  and  from 
their  (iecision  an  appeal  lies  to  the  Commissioner  of  the  Gen- 
eral Land  Office,  and  from  him  to  the  Secretary'  of  the  Inte- 
rior. For  mere  errors  of  judgment,  as  to  the  weight  of  evi- 
dence on  these  subjects,  by  any  of  the  subordinate  officers, 
the  onlj'  remedy  is  by  an  appeal  to  his  superior  of  the  depart- 
ment. The  courts  cannot  exercise  any  direct  appellate  juris- 
diction over  the  rulings  of  those  officers,  or  of  their  superior 
in  the  department,  in  such  matters;  nor  can  they  reverse  or 
correct  them  in  a  collateral  proceeding  between  private  par- 
ties founded  upon  them,  where  no  fraud  has  been  practiced 
upon  the  officers,  and  they  themselves  are  not  chargeable  with 
any  fraudulent  conduct. 

In  this  case  the  allegation  that  falsfe  and  fraudulent  repre- 
sentations, as  to  the  settlement  of  the  plaintiff,  were  made  to 
the  officers  of  the  land  department,  is  negatived  by  the  find- 
ing of  the  court.  It  would  lead  to  endless  litigation  and  be 
fruitful  of  evil  if  a  supervisory  power  were  vested  in  the  courts 
over  the  action  of  the  numerous  officers  of  the  land  depart- 
ment, on  mere  questions  of  fact  presented  for  their  determi- 
nation. It  is  only  when  those  officers  have  misconstrued  the 
law  applicable  to  the  case,  as  established  before  the  depart- 
ment, and  thus  have  denied  to  parties  rights  which  upon  a 
proper  construction  w-ould  have  been  conceded  to  them,  or 
where  misrepresentations  and  fraud  have  been  practiced,  nee- 
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essarilj  affecting  their  judgment,  that  the  courts,  can  properly 
interfere  and  refuse  to  give  effect  to  their  action.  On  this 
subject  we  have  repeatedly  and  with  emphasis  expressed  our 
opinion,  and  the  matter  should  be  deemed  settled.  (Johnson 
V.  Towsley,  13  Wall,  72;  Shipley  v.  Cowan,  91  U.  S.,  330- 
340;  Moore  v.  Robbins,  96  Id.,  535.) 

And  we  may  also  add  in  this  connection  that  the  miscon- 
struction of  the  law  by  the  officers  of  the  department,  which 
will  authorize  .the  interference  of  the  court,  must  be  clearly 
manifest,  and  not  alleged  upon  a  possible  finding  of  the  facts 
from  the  evidence  different  from  that  reached  by  them.  And 
where  fraud  and  misrepresentations  are  relied  upon  as  grounds 
of  interference  by  the  court,  they  should  be  stated  with  such 
fullness  and  particularity  as  to  show  that  they  must  necessa- 
rily have  affected  the  action  of  the  officers  of  the  department. 
Mere  general  allegations  of  fraud  and  misrepresentations  will 
not  suffice.     (  United  States  v.  Atherton,  102  U.  S.,  372.) 

In  the  present  case  the  respective  claims  of  the  parties  to  a 
pre-emptive  right  to  the  land  in  controversy,  from  their  settle- 
ment and  improvements,  had  been  the  subject  of  earnest  con- 
testation before  the  officers  of  the  land  department,  and  a 
decision  in  favor  of  the  plaintiff  was  finally  rendered  by  the 
Secretary  of  the  Interior.  And  the  question  whether  the 
land  in  controversy  had  been  so  freed  from  its  reservation 
under  the  Mexican  grant  as  to  be  open  to  settlement  and  pre- 
emption depended  upon  matters  disclosed  by  the  record  of 
proceedings  in  the  land  department,  namely,  that  the  public 
surveys  had  been  extended  over  the  land,  and  that  other  lands 
had  been  appropriated  to  the  satisfaction  of  the  grant. 

Judgment  affirmed. 

Affirmed. 
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The  Bank  of  Commerce  v.  The  State  op  Tennessee,  the 
County  of  Shelby,  E.  L.  McGowan  and  George  B.  Fleece, 

COUNTY    TRUSTEES,    AND    THE     TAXING   DISTRICT    OF    ShELBY 

county. 

January  9, 1888. 

Ill  a  legislative  cliarter  which  exempts  property  of  the  corporation  from 
taxation,  but  which  expressly  specifies  tlie  purposes  for  wliich  tlie  cor- 
poration may  liold  property  in  connection  wi  h  tlie  exemption,  such 
exemption  applies  only  to  property  used  for  the  actual  wants  of  the 
corporation  in  carrying  out  the  purposes  of  its  creation,  and  not  to  all 
tlie  property  lieldby  it;  inasmuch  as  statutes  imposing  restrictions 
upon  the  taxing  powers  of  a  State  are  strictly  construed. 

Error  to  the  Supreme  Court  of  the  State  of  Tennessee. 

Humes  ^  Posion  and  W.  Y.  0.  Humes,  for  plaintiff  in  error. 

B.  J.  Lea.,  for  defendants  in  error. 

Field,  J. — The  plaintiif  in  this  case  is  a  corporation  created 
in  1856  by  the  Legislature  of  Tennessee  to  engage  in  the  busi- 
ness of  discounting  notes,  buying  and  selling  stock,  dealing  in 
exchange  and  gold  and  silver  bullion,  and  receiving  moneys 
on  deposit.  Its  charter  provides  that  it  "may  purchase  and 
hold  a  lot  of  ground  for  the  use  of  the  institution  as  a  place 
of  business,  and  at  pleasure  sell  and  exchange  the  same,  and 
may  hold  such  real  or  personal  property  and  estate  as  may  be 
conveyed  to  it  to  secure  debts  due  the  institution,  and  may  sell 
and  convey  the  same."  The  charter  also  declares  that  the  in- 
stitution "shall  pay  to  the  State  an  annual  tax  of  one-half  of 
one  per  cent,  on  each  share  of  capital  stock,  which  shall  be  hi 
lieu  of  all  other  taxes." 

Previous  to  1879  the  bffnk  purchased,  with  a  portion  of  its 
capital  stock,  a  lot  of  ground  in  the  city  of  Memphis,  with  the 
improvements  thereon,  as  a  place  of  business,  and  has  held  the 
same  ever  since.  The  improvements  consist  of  a  three-storv 
brick  building,  but  the  bank  only  uses  the  first  floor  for  its 
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business,  and  leases  out  the  cellar  and  the  second  and  third 
stories  to  other  parties  for  a  money  rent. 

On  the  1st  of  January,  1880,  the  bank  was,  and  ever  since 
has  been,  the  owner  of  three  other  lots  in  the  city  of  Mem- 
phis. It  had  previously  made  loans  to  difterent  parties  and 
taken,  as  security  for  their  payment,  a  deed  of  the  lots  executed 
to  a  trustee.  The  loans  not  being  paid,  the  lots  were  sold  un- 
der the  deed  and  purchased  by  the  bank.  The  purchase  was 
made  solely  to  secure  a  part  of  the  debt ;  and  the  bank  now 
holds  the  lots  for  sale,  and  will  sell  them  when  practicable  to 
restore  to  its  legitimate  business  so  much  of  its  capital  as  is 
invested  in  them. 

In  March,  1875,  the  Legislature  of  the  State  passed  an  act 
defining  what  property'  was  exempt' from  taxation  by  the  Con- 
stitution ;  what  the  Legislature  had  the  power  to  exempt  and 
did  exempt,  and  what  was  taxable;  and  declaring  that  all  other 
property  should  be  assessed  and  taxed.  In  the  list  of  property 
designated -as  exempt  from  taxation,  that  held  by  the  Bank  of 
Commerce  was  not  mentioned,  and  the  act  repealed  all  incon- 
sistent laws. 

Under  this  act  the  lot  of  ground  in  the  city  of  Memphis 
purchased  by  the  plaintiff,  with  the  building  upon  it,  and  used 
as  .a  place  of  business,  was  assessed  and  taxed  in  the  years 
187:9,  1880,  and  1881  for  State  and  county  purposes.  The 
iiiree  lots  were  also  taxed  in  like  manner  for  the  years  1880 
.and  188L  The  taxes  were  paid  under  protest,  and  the  bank 
.commenced  the  present  suit  to  recover  back  the  money.  It 
;appeai=8  to  have  been  treated  in  the  State  court  as  a  suit  in 
.equity,  and  the  chancellor  sustained  a  demurrer  to  the  bill  and 
dismissed  the  suit.  The  Supreme  Court  of  the  State  reversed 
ith^. decree  in  part,  holding  that  the  bank  was  not  liable  for 
'thcitaxes  on  so  much  of  the  lot  and  building  as  was  used  for 
iits  business,  hut  was  liable  for  the  taxes  on  the  remainder  and 
•on  the  three  lots.  From  this  latter  decree  the  case  is  brought 
ftOi.this  .court  by  the  bank,  claiming  exemption  of  the  entire 
^property  from  taxation  under  its  charter. 
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That  statutes  imposing  restrictions  upon  the  taxing  power 
of  a  State,  except  so  far  as  they  tend  to  secure  uniformity  and 
equality  of  assessment,  are  to  be  strictly  construed,  is  a  famil- 
iar rule.  Against  the  power  nothing  is  to  be,  taken  by  infer- 
ence and  presumption.  Where  a  doubt  arises  as  to  the  exist- 
ence of  the  restriction,  it  is  to  be  decided  in  favor  of  the  State, 
The  restriction  here,  consisting  in  the  declaration  that  a  spe- 
cific tax  on  each  share  of  the  capital  stock  shall  be  in  lieu  of 
all  other  taxes,  is  accompanied  with  authority  to  purchase  cer- 
tain real  property  "  for  the  use  of  the  institution  as  a  place  of 
bu.siness."  The  bank  had  no  express  authority  to  invest  its 
capital  in  real  property  not  required  for  that  use;  and  it  is  to 
be  presumed  that  the  exemption  from  other  than  the  desig- 
nated tax  was  in  consideration  that  the  capital  would  be  em- 
ployed for  its  legitimate  purposes.  It  certainly  would  not  be 
pretended  that  the  corporation  by  turning  its  whole  capital  into 
real  property  and  engaging  in  real-estate  business,  could  then, 
by  force  of  the  charter,  escape  liability  to  taxation  for  it  under 
the  general  laws.  But  if  the  exemption  could  not  be  carried 
to  that  extent,  it  is  difficult  to  fix  any  limit  to  the  amount 
of  real  property  which  it  may  hold  thus  exempt,  unless  we 
take  that  prescribed  by  the  charter.  In  our  judgment  the  lim- 
ited exemption  cannot  be  extended  to  property  used  beyond 
the  actual  wants  of  the  corporation  in  carrying  out  the  pur- 
poses of  its  creation.  As  well  observed  by  the  Supreme  Court 
of  the  State,  the  contract  of  exemption,  beyond  the  extent 
prescribed,  ceased  when  taxable  property  was  held  for  any 
other  purpose. 

It  is  true  that  the  capital  stock  of  a  corporation  may  in  a 
general  sense  be  said  to  be  all  the  property  in  which  the  cap- 
ital is  invested,  so  that  an  exemption  of  the  capital  stock,  with- 
out other  words  of  limitation,  may  operate  to  exempt  all  the 
property  of  the  corporation.  (Eailroad  Companies  v.  Gaines, 
97  U.  S.,  707.)  But  where  the  purposes  for  which  a  corpora- 
tion may  hold  property  is  specified  in  connection  with  the 
exemption,  the  limitation  of  taxation  designated  must  be  held 
32  v3 
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to  apply  only  to  property  acquired  for  such  purposes.  This 
we  consider  to  be  the  general  doctrine  established  by  the 
numerous  cases  cited  by  counsel.  The  case  of  The  State  v. 
The  Commissioners  of  Manstield,  3  Zab.,  (N.  J.,)  513,  decided 
by  the  Supreme  Court  of  New  Jersej',  is  a  leading  one.  There 
it  appeared  that  the  charter  of  the  Camden  and  Amboy  Eail- 
road  and  Transportation  Company,  after  reserving  certain  im- 
posts, declared  that  "  no  other  tax  or  impost  shall  be  levied 
or  assessed  upon  the  said  company."  The  charter  conferred 
upon  the  company  the  general  power  to  purchase,  receive,  and 
hold  real  and  personal  estate;  and  it  had  acquired  certain 
houses  and  lots  in  the  township  of  Mansfield,  which  it  let  to 
its  workmen  and  emploj-es.  These  houses  and  lots  having 
been  assessed  for  taxes  by  the  authorities  of  the  town,  the  cor- 
poration sued  out  a  writ  of  certiorari  to  revise  their  action, 
claiming  that  houses  and  lots  were  exempt  under  the  pro- 
visions of  the  charter  stated.  The  court,  in  deciding  the  case, 
said  that  the  general  power  of  purchasing,  receiving,  and  hold- 
ing real  and  personal  estate  could  only  be  exercised  to  effect 
the  purpose  for  which  it  was  conferred  by  the  government ; 
that  the  power  to  construct  a  railroad  and  establish  transpor- 
tation lines  upon  it  necessarily  included  the  essential  append- 
ages required  to  complete  and  maintain  such  a  work  and 
carry  on  such  a  business,  such  as  suitable  depots,  car-houses, 
water-tanks,  houses  for  switch  and  bridge  tenders,  and  coal 
and  wood  yards  for  the  fuel  used  in  the  locomotives ;  that 
these  were  within  a  fair  construction  of  the  exempting  clause, 
because  they  were  necessary  and  indispensable  to  the  opera- 
tions of  the  company  and  to  the  accomplishment  of  the  objects 
of  their  charter,  but  that  there  must  be  a  limit  somewhere  to 
the  incidental  power  of  the  company  to  enlarge  its  operations 
and  extend  its  property  without  taxation  under  the  exempting 
clause,  and  the  court  concluded  that  the  limitation  must  be 
fixed  where  the  necessity  ends  and  mere  convenience  begins ;  that 
the  necessary  appendages  of  a  railroad  and  transportation  com- 
pany were  one  thing,  and  that  those  appendages  which  might 
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be  convenient  means  of  increasing  the  advantages  and  proiits 
of  the  company  were  another  thing;  that  it  might  be  advan- 
tageous for  the  company  to  purchase  land  and  erect  houses 
for  their  employes,  and  establish  factories  for  making  their  own 
rails,  engines,  and  cars,  and  even  to  purchase  coal  mines  and 
supply  itself  with  fuel,  but  these  are  not  among  the  necessary 
appendages  of  the  company ;  and  that  the  Legislature,  in  ex- 
empting the  company  from  all  other  taxes  except  those  men- 
tioned, only  intended  to  include  so  much  propertj-  as  was 
necessary  and  essential  to  a  railroad  and  a  transportation  bus- 
iness such  as  the  corporation  was  created  to  construct  and 
carry  on.  The  court,  therefore,  sustained  the  validity  of  the 
taxes  on  the  houses  and  lots  in  question.  Numerous  other 
cases  to  the  same  purport  might  be  cited.  (The  State  v.  New- 
ark, 1  Dutcher,  315-317;  Vermont  Central  Eailroad  Co.  v. 
Burlington,  '2  Williams,  193 ;  Eailroad  v.  Berks  county,  6 
Barr,  70 ;  Inhabitants  of  Worcester  v.  The  Western  Railroad 
Co.,  4  Met.,  564.)  The  doctrine  declared  in  them,  that  the 
exemption  in  cases  like  the  one  in  the  charter  before  us  ex- 
tends only  to  the  property  necessary  for  the  business  of  the 
company,  is  founded  in  the  wisest  reasons  of  public  policy. 
It  would  lead  to  intinite  mischief  if  a  corporation,  simply  by 
investing  its  funds  in  property  not  required  for  the  purposes  of 
its  creation,  could  extend  its  immunity  from  taxation,  and 
thus  escape  the  common  burden  of  government. 

As  to  the  property  which  was  purchased  by  the  bank  upon 
the  sale  under  the  trust  deed,  there  is  less  reason  to  contend 
for  its  exemption  from  taxation.  The  express  authority  con- 
ferred upon  the  corporation  to  hold  real  property,  except  that 
acquired  for  the  use  of  the  institution  as  a  place  of  business, 
was  hmited  to  such  as  might  be  taken  as  security  for  debts ; 
while  held  for  that  purpose  it  was  subject  to  taxation  as  the 
property-  of  the  debtors.  Its  liability,  in  this  respect,  to  bear 
its  proportion  of  the  common  burden  of  government  was  not 
lessened  because  the  bank,  deeming  it  might  be  more  readi'y 
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disposed  of  if  freed  from  the  debtor's  right  of  redemption, 
thought  proper  to  purchase  in  the  title. 

Judgment  affirmed.  Affirmed. 


LUCRETIA  BrONSON,  EXECUTRIX  OF  G.  C.  BrONSON,  DECEASED, 
LATE  COLLECTOR  OF  THE  PORT  OF  NeW  YoRK,  V.  JOHN  W. 
SCHULTEN  AND  ChAUNCEY  D.  HeARD. 

January  9, 1882. 

1.  It  is  a  {general  rule  of  law  tliat  all  the  judgnipnts,  decrees,  or  other  or- 

ders of  the  courts,  however  couclusive  in  their  character,  are  under 
the  control  of  the  court  which  pronounces  them,  during  the  term  at 
which  they  are  rendered  or  entered  of  record,  and  may  then  be  set 
aside,  vacated,  or  modified  by  that  court. 

2.  It  is  equally  well  established  that,  after  the  term  has  ended,  all  final 

iudo;ments  and  decrees  of  the  court  pass  beyond  its  control,  unless 
stei)s  be  taken  during  that  tei'm,  by  motion  or  otherwise,  to  set  aside) 
modify,  or  correct  them  ;  and,  If  errors  exist,  they  can  only  be  corrected 
by  sncli  pi-oceeding,  by  writ  of  eri-or  or  appeal,  as  may  be  allowed  in 
a  court  wliich  by  law  can  review  tlie  decision. 

3.  To  this  riile  there  has  always  existed  an  exception  founded  on  the  com- 

mon-law writ  of  error  coram  nobis,  wliich  brought  before  the  same 
court  where  the  ei-ror  was  committed  certain  mistakes  of  fact  not  put 
in  issue  or  passed  upon  by  the  court ;  such  as  the  death  of  one  of  the 
paities  when  the  judgment  was  rendered,  coverture  of  a  female  party, 
infanc}'^  and  failiu-e  to  appoint  a  guardian,  error  in  the  process,  or 
mistake  of  the  clerk.  But  if  the  error  was  in  the  judgment  itself  the 
writ  did  not  lie.  What  was  formerly  done  by  this  writ  is  now  at- 
tairsed  by  motion  and  affidavits  when  necessary. 

4.  Some  of  the  State  courts  have  a  larger  power  conferred  on  them  in  such 

cases  by  statute,  and  others  have  extended  it  by  asserting  a  control 
over  their  own  judgments  and  administering  equitable  relief  in  a 
summary  way.  Tliere  is  no  uniformity  among  those  courts  on  this 
subject. 

5.  Neither  the  practice  of  the  courts  nor  the  statutes  of  the  States  in  which 

the  courts  of  the  United  States  are  held  can  control  those  courts  on 
that  subject. 
G.  In  the  case  under  consideration  the  carelessness  and  laches  of  plaintiffs 
place  them  outside  of  any  rule  justifying  relief  by  setting  aside  a 
judgment  after  the  term  at  which  it  was  rendered. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

S.  F.  Phillips,  Solicitor- General,  )iorT^[a,mtiff«  in  error  in  this 
and  the  following  similar  cases, 

A.  W.  GriswoH  and  SheUabarger  ^  Wilson,  for  defendants  in 
error. 

Miller,  J. — On  the  26th  of  January,  1S77,  the  following 
order  was  made  of  record  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York : 

"  J.  W.  Schulten  et  al.  \ 

V.  \ 

Greene  C.  Bronson  and  twenty-two  other  causes.  ) 

"  A  motion  having  come  on  to  be  heard  before  this  court  in 
the  above-entitled  causes  to  open  the  judgments  therein : 

"Now,  on  reading  and  filing  notice  of  motion  dated  Decem- 
ber 27,  1876,  and  affidavits  annexed  of  Alnion  W.  Griswold 
and  A.  Heydenreich  on  the  part  of  plaintiii's,  and  Almon  W. 
Griswold  having  been  heard  for  the  motion  on  the  part  of  the 
plaintiffs,  and  George  Bliss,  Esq.,  U.  S.  district  attorney,  in 
opposition  thereto,  and  due  deliberation  had,  it  is  ordered  that 
the  judgments  entered  in  the  above-entitled  causes  upon  the 
verdicts  therein  be  vacated,  and  that  the  assessment  of  the 
plaintiffs'  damages  under  the  verdicts  in  said  causes  be  referred 
to  John  I.  Davenport,  Esq.,  as  sole  referee. 

"And  it  is  further  ordered  that  the  referee  proceed  to  adjust 
de  novo  the  plaintiffs'  damages  under  said  verdicts  in  accord- 
ance therewith,  and  from  the  amounts  found  due,  if  any,  he 
deduct  the  sums  paid  upon  the  judgment  heretofore  entered  in 
each  of  said  cases  respectively,  and  that  he  report  the  balance, 
if  any,  found  due  the  plaintiffs  in  each  of  said  causes. 

"  The  said  referee  shall  give  notice  to  the  attorneys  of  the 
respective  parties  of  the  time  and  place  of  hearing  therein,  and 
either  party  may,  on  the  hearing,  raise  objections,  and  said 
referee  shall  decide  thereon,  and  either  party  may  file  excep- 
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tions  to  such  decision  of  the  referee  within  two  days  after  the 
filing  of  the  referee's  report,  and  bring  them  to  a  hearing 
before  the  court  upon  four  days'  notice. 

"  Dated  January  26,  1877." 

March  8, 1877,  anotlier  order  was  made  that  the  action  be 
continued  in  the  name  of  Lucretia  Bronson,  executrix  of  the 
will  of  Greene  C.  Bronson,  who  had  died  in  1863.  March  10 
the  referee's  report  was  filed,  in  which  it  was  found  that  there 
was  due  plaintitts,  in  addition  to  what  had  been  paid  under  the 
judgment  set  aside,  the  sum  of  $1,205.90,  and  on  this  sum  in- 
terest was  allowed  to  the  amount  of  $2,017.21.  For  these 
sums,  with  added  costs,  a  judgment  was  rendered  in  their 
favor.-  To  reverse  this  judgment  the  present  writ  of  error  is 
brought. 

Enough  of  the  record  of  the  original  suit,  the  judgment  in 
which  is  thus  set  aside,  is  produced  before  us  to  show  that  the 
action  was  against  Bronson,  as  collector  of  customs  for  the  port 
of  New  York,  and  the  claim  was  for  duties  in  excess  of  what 
was  authorized  by  law  on  a  large  number  of  separate  impor- 
tations ).  that  a  verdict  was  given  on  the  trial  for  plaintiffs  for 
"  the  amount,  with  interest,  of  the  difference  between  duties 
levied  and  paid  under  protest,  on  commissions  at  two  and  a  half 
per  cent.,  and  such  duties  if  levied  on  commissions  at  two  per 
cent.,"  on  the  class  of  importations  in  question.  The  commis- 
sions alluded  to  were  those  paid  by  the  importers  before  ship- 
ment to  this  country.  As  the  amount  to  be  recovered  under 
this  verdict  was  matter  of  computation  and  inspection  of  the 
custom-house  papers,  it  was  referred  to  Samuel  Ogden  to  make 
report. 

Neither  the  judgment  of  the  court  which  was  set  aside,  nor 
the  report  of  Ogden  on  which  that  judgment  must  have  been  en- 
tered, nor  the  plaintiffs'  bill  of  particulars  on  which  the  action 
■was  based,  is  found  in  the  transcript  of  the  record  onVvhichwe 
are  to  consider  this  case.  Nor  is  there  any  bill  of  exceptions,  as 
there  should  have  been,  embodying  the  evidence  on  which  the 
court  acted  in  setting  aside  the  former  judgment.     Nor  is  the 
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date  of  that  judgment  to  be  ascertained  from  anything  in  this 
record,  unless  we  can  look  at  certain  affidavits  found  in  the 
transcript ;  for  neither  the  notice  of  the  motion  to  set  it  aside 
nor  the  order  granting  that  motion  mention  the  date  of  that 
judgment  It  would  seem  that  a  party  seeking  to  open  or  set 
aside  a  judgment  seventeen  years  after  it  had  been  entered  and 
the  amount  of  it  paid,  in  order  that  another  judgment  for  a 
larger  amount  might  be  rendered  in  the  same  suit,  was  not 
very  anxious  to  call  attention  to  dates. 

This  imperfect  state  of  the  record  has  made  us  hesitate  to 
enter  upon  a  review  of  the  case ;  but  as  the  order  setting  aside 
the  original  judgment  refers  to  the  notice  of  motion  and  the 
annexed  affidavits  as  the  foundation  of  that  order,  and  identi- 
fies those  papers  as  they  are  found  in  the  transcript,  we  are  of 
opinion  that  they  may  be  considered  as  part  of  the  record,  so 
far  as  the  question  of  the  authority  of  the  court  to  make  that 
order  is  involved. 

Looking  to  these  affidavits,  in  connection  with  what  is  more 
strictly  a  part  of  the  record,  it  appears  that  the  original  suit 
was  commenced  in  one  of  the  State  courts  September  2, 1858, 
and  afterwards  removed  into  the  Circuit  Court  of  the  United 
States,  where  plaintiffs  filed  a  declaration  containing  the  com- 
mon counts.  It  appears  that  they  also  served  a  bill  of  particu- 
lars setting  out  seventy-four  entries  of  goods  at  the  custom- 
house, on  which  they  had  been  charged  excessive  duties  by  the 
defendant  Bronson,  which  they  had  paid  under  protest.  The 
affidavit  of  Murray,  a  refund  clerk  in  the  custom-house,  states 
that  in  thirty-four  of  these  entries  the  sums  which  should  have 
been  allowed  plaintiffs  were 'omitted  in  the  adjustment.  It  was 
on  this  statement  that  the  judgment  rendered  on  the  report  of 
the  first  referee,  Ogden,  without  objection  or  exception  on  either 
side,  on  the  5th  of  August,  1860,  was  set  aside,  and  a  new  ref- 
erence made.  This  judgment,  it  appears,  was  also  paid  and 
accepted  by  plaintiffs  in  a  few  days,  we  may'  suppose,  after  it 
was  rendered.  The  affidavit  of  plaintiffs'  attorney,  who  at- 
tended to  the  original  action,  and  on  whose  motion  the  origi- 
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nal  judgment  was  set  aside,  states  that  the  adjustments  were 
made  by  Ogden,  who  was  an  auditor  at  the  custom-house,  and 
by  the  collector  of  customs,  and  by  the  clerk  of  the  court ;  that 
in  1864  he  discovered  that  certain  errors  had  been  committed 
in  fourteen  other  cases  of  a  similar  character,  in  which  other 
persons  were  plain tifl's,  to  their  prejudice,  for  which  new  actions 
were  commenced,  and  held  barred  by  the  statute  of  limitations ; 
that  as  to  other  cases,  including  the  one  now  before  us,  he  did 
not  discover  that  items  embraced  in  the  bill  of  particulars  had 
been  omitted,  until  an  investigation  of  certain  recent  cases  of 
like  character  against  Collector  Redfield ;  that  in  the  readjust- 
ment of  these  latter  cases  his  attention  was  turned  to  the  source 
of  the  errors  in  the  one  now  in  question.  The  affidavits  of 
Heinvich  and  Murray  tend  to  show  that  all  was  not  included 
in  the  adjustment  under  the  verdict  that  ought  to  have  been. 

We  have  thus  a  case  in  which  plaintiffs  sue  for  excessive 
charges  on  account  of  these  commissions  paid  on  seventy-four 
entries  of  goods,  specifically  set  out  in  their  bill  of  particulars. 
A  verdict  is  rendered  in  their  favor,  fixing  the  precise  error 
under  which  the  excessive  duty  had  been  Exacted,  and  leaving 
to  a  referee  to  ascertain  the  amount  due  on  each  of  these  en- 
tries. The  referee  reports  as  to  all  but  thirty-four — nearly 
half — of  these  entries,  and  as  to  them  makes  no  report.  A 
judgment  is  rendered  in  conformity  to  the  report,  the  money 
paid  and  accepted,  and  seventeen  years  afterwards  the  judg- 
ment is  opened  to  correct  the  omission  of  these  thirty-four 
entries. 

We  are  of  opinion  that  if  there, was  any  mistake  in  the  re- 
port of  the  referee  and  in  the  judgment  rendered  thereon,  it 
was  so  clearly  due  to  the  negligence  and  inattention  of  plain- 
tiffs, or  their  attorney,  that  no  case  is  made  for  relief  in  any  of 
the  modes  known  to  the  law  of  correcting  an  erroneous  judg- 
ment after  .the  term  at  which  it  was  rendered. 

Stress  is  laid  upon  the  fact  in  argument  that  the  referee  was 
one  of  the  clerks  in  the  custom-house,  who  had  access  to  all 
the  books  and  papers  of  the  office.     It  is  probable  he  was 
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selected  by  both  parties  because  of  his  familiarity  with  those 
accounts,  but  he  is  not  mentioned  in  the  order  of  reference  as 
such  clerk  or  officer.  Any  other  person  so  appointed  would 
have  been  permitted  to  examine  the  necessary  books  and  pa- 
pers, and  in  this  matter  he  must  be  held  to  be — as  no  doubt  he 
was — an  impartial  referee,  representing  neither  the  collector 
uor  the  government,  which  was  to  pay  the  sum  found  due. 

The  plaintiffs  had  the  same  right  to  appear  before  him,  ex- 
amine his  report  and  the  evidence  on  which  it  was  founded, 
to  take  and  urge  to  the  court  exceptions  to  it,  as  in  case  of  any 
other  reference.  Nothing  of  the  kind  was  done ;  and  though 
it  is  here  said  that  no  report  at  all  was  made  as  to  thirty-four  out 
of  seventy-four  entries  set  out  in  plaintiff's  bill  of  particulars, 
no  exception  was  made  to  the  report  on  that  ground,  nor  any 
inquiry  made  as  to  the  reason  for  such  omission.  It  is  obvious 
that  if  this  had  been  done  the  error  which  is  now  complained 
of  would  have  been  corrected  before  the  report  of  the  referee 
was  confirmed  and  judgment  rendered  on  it. 

If,  then,  there  was  no  question  of  lapse  of  time,  or  of-  the 
power  of  the  court  over  its  own  judgments  after  the  term  at 
which  they  are  rendered,  and  if  this  were  a  bill  in  chancery 
to  set  aside  this  judgment  on  the  ground  of  mistake,  it  is  clear 
that  no  relief  could  be  granted,  because  of  the  negligence, 
carelessness,  and  inattention  and  laches  of  the  plaintiffs,  or  of 
their  attorney,  in  the  matter. 

Does  the  power  of  the  court  over  its  own  judgment,  exer- 
cised in  a  summary  manner  on  motion,  after  the  term  at  which 
it  was  rendered,  extend  beyond  this  ? 

In  this  country  all  courts  have  terms  and  vacations.  The 
time  of  the  commencement  of  every  term,  if  there  be  half  a 
dozen  a  year,  is  fixed  by  statute,  and  the  end  of  it  by  the  final 
adjournment  of  the  court  for  that  term.  This  is  the  case  with 
regard  to  all  the  courts  of  the  United  States,  and  if  there  be 
exceptions  in  the  State  courts,  they  are  unimportant.  It  is  a 
general  rule  of  the  law  that  all  the  judgments,  decrees,  or  other 
orders  of  the  courts,  however  conclusive  in  their  character,  are 
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under  the  control  of  the  court  which  pronounces  them  during 
the  terra  at  which  they  are  rendered  or  entered  of  record,  and 
may  then  be  set  aside,  vacated,  modiiied,  or  annulled  by  that 
court. 

But  it  is  a  rule  equally  well  established  that  after  the  term 
has  ended  all  final  judgments  and  decrees  of  the  court  pass 
beyond  its  control,  unless  steps  be  taken  during  that  terra,  by 
motion  or  otherwise,  to  set  aside,  modify,  or  correct  them,  and 
if  errors  exist  they  can  only  be  corrected  by  such  proceeding, 
by  a  writ  of  error  or  appeal,  as  may  be  allowed  in  a  court  which 
by  law  can  review  the  decision.  So  strongly  has  this  principle 
been  upheld  by  this  court  that,  while  realizing  that  there  is  no 
court  which  can  review  its  decisions,  it  has  invariably  refused 
all  applications  for  rehearing  made  after  the  adjournment  of 
the  court  for  the  terra  at  which  the  judgment  was  rendered; 
and  this  is  placed  upon  the  ground  that  the  case  has  passed 
beyond  the  control  of  the  court.  (Brooks  v.  Railroad  Com- 
pany, 102  U.  S.  R.,  107;  Public  Schools  v.  Walker,  9  Wall., 
103 ;  Brown  v.  Aspden,  14  How.,  25 ;  Cameron  v.  McRoberts, 
3  Wheaton,  591 ;  Sibbald  v.  United  States,  12  Peters,  488 ; 
United  States  v.  Glamorgan,  2  Curtis,  236  ;  Bradford  v.  Patter- 
son, 1  A.  K  Marshall,  (Ky.,)  464;  Ballard  v.  Davis,  3  J.  J. 
Marsh.,  156.) 

But  to  this  general  rule  an  exception  has  crept  into  practice 
in  a  large  number  of  the  State  courts  in  a  class  of  cases  not 
well  defined,  and  about  which,  and  about  the  limit  of  this  ex- 
ception, these  courts  are  much  at  variance.  An  attempt  to 
reconcile  them  would  be  entirely  futile.  The  exception,  how- 
ever, has  its  foundation  in  the  English  writ  of  error  coram 
nobis,  a  writ  which  was  allowed  to  bring  before  the  same  court 
in  which  the  error  was  committed  some  matter  of  fact  which 
had  escaped  attention  and  which  was  material  in  the  proceed- 
ing. These  were  limited  generally  to  the  facts  that  one  of 
the  parties  to  the  judgment  had  died  before  it  was  rendered, 
or  was  an  infant  and  no  guardian  had  appeared  or  been  ap- 
pointed, or  was  a  feme-covert  and  the  like,  or  error  in  the  pro- 
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cess  through  default  of  the  clerk.  (See  Archbold's  Practice.) 
In  Roll's  Abridgment,  page  749,  it  is  said  that  if  the  errorj  be 
in  the  judgment  itself  a  writ  of  error  does  not  lie  in  the  same, 
but  in  another  and  superior  court. 

In  the  case  of  Pickett's' Heirs  v.  Legerwood,  7  Peters,  147, 
this  court  said  that  the  same  end  sought  by  that  writ  is  now 
in  practice  generally  attained  by  motion,  sustained,  if  the 
court  require  it,  by  afiidavits;  and  it  was  added  that  so  far 
had  this  latter  mode  superseded  the  former  in  the  British 
practice,  that  Blackstone  does  not  even  notice  the  writ  among 
his  remedies. 

It  is  quite  clear  upon  the  examination  of  many  cases  of  the 
exercise  of  this  writ  of  error  coram  nobis  found  in  the  reported 
cases  in  this  country,  and  as  defined  in  the  case  in  this  court 
above  mentioned,  and  in  England,  that  it  does  not  reach  to 
facts  submitted  to  a  jury,  or  found  by  a  referee,  or  by  the 
court  sitting  to  try  the  issues;  and  therefore  it  does  not  in- 
clude the  present  case. 

There  has  grown  up,  however,  in  the  courts  of  law  a  tend- 
ency to  apply  to  this  control  over  their  own  judgments  some 
of  the  principles  of  the  courts  of  equity  in  cases  which  go  a 
little  further,  in  administering  summary  relief,  than  the  old- 
fashioned  writ  of  error  coram  nobis  did.  This  practice  has 
been  founded  in  the  courts  of  many  of  the  States  on  statutes 
which  conferred  a  prescribed  and  limited  control  over  the 
judgment  of  a  court  after  the  expiration  of  the  term  at  which 
it  was  rendered.  In  other  cases  the  summary  remedy  by 
motion  has  been  granted  as  founded  in  the  inherent  power  of 
the  court  over  its  own  judgments,  and  to  avoid  the  expense 
and  delay  of  a  formal  suit  in  chancery.  It  can  easily  be  seen 
how  this  practice  is  justified  in  courts  of  the  States  where  a 
system  has  been  adopted  which  amalgamates  the  equitable 
and  common-law  jurisdiction  in  one  form  of  action,  as  most 
of  the  rules  of  procedure  do. 

It  is' a  profitless  task  to  follow  the  research  of  counsel  for 
defendants  in  error  throtigh  the  numerous  decisions  of  the 
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State  courts  cited  by  him  on  this  point  in  support  of  the  action 
of  the  Circuit  Court.  The  cases  from  the  New  York  courts, 
which  go  farthest  in  that  direction,  are  largely  founded  on  the 
statute  of  that  State,  and  we  are  of  opinion  that  on  this  point 
neither  the  statute  of  that  State  nor  the  decisions  of  its  courts 
are  binding  on  the  courts  of  the  United  States  held  there. 
.  The  question  relates  to  the  power  of  the  courts,  and  not  to 
the  mode  of  procedure.  It  is  whether  there  exists  in  the  court 
the  authority  to  set  aside,  vacate,  and  modify  its  iinal  judg- 
ments after  the  term  at  which  they  were  rendered ;  and  this 
authority  can  neither  be  conferred  upon  nor  withheld  from 
the  courts  of  the  United  States  by  the  statutes  of  a  State  or  the 
practice  of  its  courts. 

We  are  also  of  opinion  that  the  general  current  of  authority 
in  the  courts  of  this  country  fixes  the  line  beyond  which  jthey 
cannot  go  in  setting  aside  their  final  judgments  and  decrees, 
on  motion  made  after  the  term  at  which  they  were  rendered, 
far  within  the  case  made  out  here.  If  it  is  an  equitable  power 
supposed  to  be  here  exercised,  we  have  shown  that  a  court  of 
equity,  on  the  most  formal  proceeding,  taken  in  due  time, 
could  not,  according  to  its  established  principles,  have  granted 
the  relief  which  was  given  in  this  case. 

It  is  also  one  of  the  principles  of  equity  most  frequently 
relied  upon,  that  the  party  seeking  relief  in  a  case  like  this 
must  use  due  diligence  in  asserting  his  rights,  and  that  negli- 
gence and  laches  in  that  regard  are  equally  eii«ctual  bars  to 
relief. 

-As  we  have  already  seen,  nothing  hindered  the  plaintiffs 
from  discovering  the  mistake  of  which  they  complain  for 
seventeen  years  but  the  most  careless  inattention  to  the  pro- 
ceeding in  which  they  had  claimed  these  rights  and  had  them 
adjudicated. 

There  was  here  an  acquiescence  for  that  length  of  time  in  the 
correctness  of  a  judgment  which  had  been  paid  to  them,  when 
the  error,  if  any  existed,  only  needed  a  comparison  of  their 
own  bill  of  particulars  with  the  report  of  the  referee  to  be 
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seen,  or  at  least  to  be  suggested.  Having  been  negligent  orig- 
inally, and  having  slept  on  their  rights  for  many  years,  they 
show  no  right,  under  any  sound  practice  of  the  control  of 
courts  over  their  own  judgments,  to  have  that  in  this  case  set 
aside. 

It  follows  that  the  judgment  of  the  Circuit  Court  is  reversed, 
with  directions  that  the  order  vacating  the  former  judgment 
be  set  aside  and  the  motion  of  plaintiti's  in  that  matter  be 
overruled. 

Reversed, 


LucEETiA  Bkonson,  executrix,  v.  William  Loeschigk  and 
OTHERS ;  Same  v.  Edward  Warburg  and  others  ;  Same  v. 
liouis  Gros.'^man,  surviving  partner  ;  Constance  C.  Red- 
field  AND  Frank  B.  Redfield,  executors,  v.  Amanda  La 
Chaise  and  another;  Same  v.  Moncrief  Mitchell  and 
others. 

All  these  cases  are  governed  by  the  principles  announced 
in  the  case  of  Lucretia  Bronson,  executrix,  v.  John  W.  Schulten 
and  Chauncey  D.  Heard,  and  in  each  a  judgment  will  be  en- 
tered reversing  that  of  the  Circuit  Court,  with  directions  to 
set  aside  the  order  vacating  the  original  judgment  and  to 
overrule  the  motion  on  which  that  order  was  made. 

Reversed. 


Henry  M.  Stovit  v.  The  City  of  Chicago. 

Jannary  9,  1882. 

1.  The  reissued  patent  No.  3,274,  granted  January  19,  1869,  to  H.  M. 
Stow  for  a  pavement  composed  of  square-ended  and  wedge-sliaped 
blocks  on  a  foundation-bed  of  sand  or  earth,  is  void  for  want  of  nov- 
elty, having  been  anticipated  by  the  English  patent  of  David  Stead, 
issued  April  23,  1839. 
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2.  Patent  Ko.  134,404,  granted  December  31,  1872,  to  H.  M.  Stow  for  a 
pavement  composed  Of  blocks  laid  in  i-o\vs  directly  upon  the  sand 
foundation,  with  spaces  between  the  rows  filled  with  sand  or  gravel 
driven  into  said  foundation,  is  also  void  for  want  of  novelty,  having 
been  anticipated,  as  far  as  the  use  of  wood  is  concerned,  by  the  above- 
mentioned  patent  of  Stead,  the  English  patent  to  Lillie  dated  October 
13,  1860,  and  the  American  patent  to  Willett  dated  May  16,  1871 ;  as 
far  as  the  filling  in  with  sand  or  gravel  is  concerned,  by  the  Nicholson 
patent,  the  May  patent,  and  the  Chappell  patent ;  and  as  far  as  the 
ramming  of  tlic  gravel  between  the  blocks  is  concerned,  by  pave- 
inents  laid  in  Chicago  in  1864  and  1870. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

L.  Hill,  for  appellant. 
Lester  L.  Bond,  for  appellees. 

Woods,  J. — The  appellant,  H.  M.  Stow,  who  was  complain- 
ant in  the  court  below, filed  his  bill  in  equity  against  the  appel- 
lee, the  city  of  Chicago,  charging  it  with  infringement  of  four 
certain  letters-patent  for  improvements  in  street  pavements, 
in  which  he  was  either  the  original  patentee  or  of  which  he 
was  the  assignee.  The  city, of  Chicago  denied  infringement, 
denied  the  novelty  of  the  inventions  covered  by  the  patents, 
and  alleged  license  and  payment  of  royalties.  Upon  final 
hearing  the  court  below  dismissed  the  bill,  and  the  complain- 
ant appealed. 

In  this  court  the  appellant  relies  exclusively  on  the  first  and 
fourth  patents  set  out  in  his  bill  of  complaint.  They  will  be 
separately  considered.  The  first  patent  relied  on  is  the  reissue, 
No.  3,274,  dated  January  19, 1869,  of  an  original  patent  grant- 
ed to  him,  numbered  72,110,  and  dated  December  10,  1867. 

The  invention  covered  by  the  reissued  patent  is  thus  gen- 
erally described  in  the  specification :  "  The  nature  of  my  in- 
vention consists  in  putting  down  a  pavement  of  wood  or  other 
suitable  material  upon  a  foundation-bed  of  sand  or  loose  earth, 
and  packing  the  sand  or  earth  by  means  of  wedge  blocks 
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di'iven  down  into  the  same  and  forming  a  part  or  whole  of  the 
pavement." 

The  pavement  described  in  this  reissued  patent  consisted 
essentially  of  blocks  of  wood  or  other  material  set  upon  end 
in  rows  across  the  street,  with  spaces  between  the  rows,  in 
which  were  driven  narrow  and  probably  wedge-shaped  blocks, 
which,  when  driven  down,  extended  a  considerable  distance 
below  the  under- surface  of  the  blocks  first  named  into  the 
foundation-bed  of  sand  on  which  they  rested.  The  claims  were 
as  follows : 

"  1.  A  pavement  composed  of  alternate  tiers  of  square-ended 
and  wedge-shaped  blocks,  the  wedge-shaped  ends  of  the  latter 
being  driven  into  a  foundation-bed  of  sand  or  earth,  substan- 
tially as  and  for  the  purpose  described. 

"  2.  A  pavement  composed  of  blocks  with  lower  ends  wedge- 
formed,  and  all  driven  down  into  a  foundation-bed  of  sand  or 
earth,  substantially  as  shown  and  described. 

"  3.  A  pavement  composed  of  wood,  or  in  whole  or  in  part 
of  other  suitable  material,  laid  on  a  foundation-bed  of  saudi  or 
loose  earth,  as  described,  and  a  portion  of  the  blocks^  driven, 
down  into  said  foundation-bed  to  pack  the  same,  substantially 
as  and  for  the  purpose  specified." 

The  appellant  does  not  contend  that  the  second!  clUi'mi  is-  in* 
fringed. 

A  cursory  reading  of  the  first  and  third  claim?  will  show 
that  they  cover  the  same  invention,  the  third  claim,  simply 
including  with  wood  other  suitable  material  out  of  which  the 
pavement  may  be  constructed. 

The  invention  described  in  these  claims  does  not  cover  the 
making  of  a  street  pavement  of  wood.  The  use  of  wood  for 
that  purpose  is  as  old  as  the  English  patent  of  David  Stead, 
granted  August  23,  1839.  The  Nicholson  patent,  which  bore 
date  August  8,  1854,  and  which  is  referred  to  in  the  specifica- 
tion of  the  reissued  patent  under  consideration,  also  covei-s  a 
device  for  the  construction  of  a  pavement  by  the  use  of  wooden 
blocks.    Nov  does  the  invention  consist  in  laying  the  pave* 
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ment  upon  a  foundation-bed  of  sand  or  earth.  This  is  as  old 
as  cobble-stone  pavements.  (See  Stead  v.  Williams,  7  Man.  & 
Gr.,  818.)  The  appellant  does  not  claim  either  of  these  de- 
vices as  a  part  of  his  invention.  No  particular  form  of  block 
is  described  in  the  claims,  except  that  some  of  the  blocks  used 
have  their  lower  ends  made  wedge-shaped.  All,  therefore, 
that  there  is  left  for  the  invention  described  in  the  first  and 
third  claims  to  cover,  is  the  making  of  the  lower  ends  of  a  por- 
tion of  the  blocks  of  which  the  pavement  is  composed  in  wedge 
shape,  and  the  driving  of  these  wedge-shaped  blocks  below  the 
general  under-surface  of  the  pavement  into  the  sand  or  earth 
bed  on  which  it  rests,  so  as  to  pack  it  and  render  it  solid  and 
unyielding. 

When  thus  reduced  to  what  it  really  is,  the  invention  of  the 
appellant  is  clearly  and  distinctly  anticipated  by  the  English 
patent  issued  to  David  Stead,  dated  April  23,  1839,  which  is 
set  out  in  full  in  the  record. 

One  of  the  drawings  which  accompany  Stead's  specifica- 
tions shows  a  pavement  laid  with  contiguous  rows  of  octagonal 
blocks,  so  placed  as  to  leave  rows  of  square  unfilled  spaces. 
In  these  square  spaces  were  placed  square  blocks,  longer  than 
the  octagonal  blocks  and  wedge-shaped  at  the  lower  end,  and 
these  were  driven  down  into  the  earth  foundation  upon  which 
the  octagonal  blocks  rested. 

That  part  of  Stead's  specification  which  these  figures  illus- 
trate is  as  follows : 

"  Figures  18  and  19  is  a  plan  and  side  view  of  a  portion  of 
a  roadway  formed  by  a  series  of  octangular  blocks,  L  L,  placed 
with  the  fibre  vertical,  so  as  to  leave  a  square  recess  or  in- 
terval between  them,  into  which  may  be  inserted  a  correspond- 
ing piece,  m.  When  this  kind  of  paving  is  laid  upon  a  road 
formed  upon  a  newly-made  embankment  or  shrinking  base,  I 
should  recommend  a  pile  to  be  driven  into  the  earth  through 
the  square  recess  or  interval,  of  about  the  size  and  form  rep- 
resented by  the  dotted  lines.  Figure  19,  in  order  to  support 
and  keep  the  blocks  firm  in  their  position.     When  the  oc- 
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tangular  block  paving  is  used  for  acclivities,  I  should  recom- 
mend the  before  mentioned  cavities  either  to  be  left  unfilled 
or  not  filled  up  to  the  surface,  to  afibrd  an  assistance  to  ani- 
mals ascending,  the  same  as  before  described." 

It  is  true  this  specification  does  not  in  terms  say  that  the 
purpose  of  driving  the  wedge-shaped  block  or  pile  through  the 
space  left  by  the  octagonal  blocks  is  to  pack  the  earth  or  sand 
foundation,  but  that  it  does  so  as  efl:ectually  as  the  use  of  sim- 
ilar blocks  in  a  similar  way  under  the  patent  of  appellant,  is 
too  clear  for  argument.  A  patentee  who  is  the  first  to  make 
an  invention  is  entitled  to  his  claim  for  all  the  uses  and 
advantages  which  belong  to  it.  (Woodman  v.  Stimpson,  3 
Fisher,  98.) 

It  is  shown  that  Stead  invented  this  device.  Whether  he 
perceived  and  stated  all  its  advantages  is  immaterial.  (Tucker 
V.  Spaulding,  13  Wall.,  453  ;  Mr.  Justice  Clifford  in  Graham 
V.  Mason,  5  Fish.,  1.) 

Stead's  specifications,  it  is  clear,  cover — to  use  the  language 
of  Stow's  reissued  patent — "  a  pavement  composed  of  wood 
laid  on  a  foundation-bed  of  sand  or  loose  earth,"  and  having 
"  a  portion  of  the  blocks  of  which  it  is  composed  driven  down 
into  said  foundation-bed." 

Everything,  therefore,  in  the  first  and  third  claims  of  appel- 
lant's reissued  patent,  which  he  sets  up  as  new,  was  anticipated 
nearly  thirty  years  by  Stead's  English  patent.  Appellant's 
patent,  therefore,  so  far  as  it  covers  these  claims,  is  void,  and 
cannot  be  the  foundation  of  any  relief  against  the  appellee. 

The  other  patent  which  appellant  insists  that  the  appellee 
has  infringed  is  No.  134,404,  dated  December  31, 1872,  issued 
to  appellant  as  the  original  inventor. 

The  invention  covered  by  this  patent  is  described  in  the 
specifications  thus:  "The  nature  of  my  invention  relates  to 
that  class  of  wooden  pavements  in  which  the  blocks  are  laid 
directly  upon  the  sand  foundation ;  and  it  consists  in  laying 
the  blocks  in  rows,  with  spaces  between  the  rows,  and  in  filling 
or  partially  filling  said  spaces  with  sand  or  gravel,  and  driving 
33  v3 
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01- swaging  the  same  into  the  sand  foundation  below  in  order 
to  pack  or  compress  the  sand  under  the  blocks,  for  the  purpose 
of  sustaining  the  weight  of  heavy  vehicles  passing  over  the 
pavement." 

The  claim  is  as  follows :  "A  pavement  composed  of  blocks 
laid  in  rows  directly  upon  the  sand  foundation,  with  spaces 
between  the  rows  filled  with  sand  or  gravel,  which  is  swaged 
or  driven  into  said  foundation,  substantially  as  and  for  the 
purpose  specified." 

The  use  of  wood  for  street  pavements,  the  laying  of  the 
blocks  directly  upon  a  sand  foundation,  the  placing  of  the 
blocks  in  rows,  leaving  spaces  between  the  rows,  are  all  old 
devices.  As  already  shown,  they  are  all  to  be  found  sub- 
stantially in  the  English  patent  of  Stead  issued  April  23, 
1839,  aud  they  ai-e  found  in  the  English  patent  to  Lillie  dated 
October  13,  1860,  and  the  American  patent  to  Richard  H. 
Willett,  No.  114,895,  and  dated  May  16,  1871,  all  of  which 
are  put  in  evidence  by  the  appellee. 

Nor  is  the  filling  with  sand  or  gravel  of  the  spaces  between 
the  blocks,  or  rows  of  blocks,  of  which  the  pavement  is  com- 
posed, a  new  device.  It  was  part  of  the  invention  of  Nicholson, 
(see  Elizabeth  v.  Pavement  Co.,  97  U.  S.,  126,)  and,  as  appears 
by  the  record,  was  mentioned  in  the  specification  of  the  letters- 
patent,No.  112,945, issued  to  Gordon  A.  May,  March  12, 1871. 
And  in  the  specifications  of  the  patent  granted  to  "W".  H.  Chap- 
pell,  No.  42,347,  dated  April  19, 1864,  set  out  in  the  appellee's 
evidence,  it  is  stated  that  "  wooden  pavements  have  been  con- 
structed on  the  continent  of  Europe  and  in  the  United  States 
by  laying  wood  blocks  endwise  of  the  grain  in  parallel  rows, 
with  openings  or  channels  between,  into  which  gravel  or  gas- 
tar  was  placed, 

.All,  therefore,  that  is  left  for  the  patent  of  the  appellant 
now  under  consideration  to  cover,  is  the  ramming  of  the  gravel 
between  the  blocks  of  which  the  pavement  is  composed,  so  as 
to  drive  the  same  into  the  sand  foundation  below  the  blocks, 
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in  order  to  pack  it  so  that  the  pavement  may  sustain  the  weight 
of  heavy  vehicles  without  giving  way. 

And  this  is  all  which  seems  to  be  claimed  by  appellant's 
counsel  as  the  invention  covered  by  this  patent.  The  evidence 
is  distinct  and  clear  that  the  invention  thus  defined  was  antici- 
pated by  the  pavement  laid  by  J.  K.  Thompson,  city  superin- 
tendent, in  the  year  1864,  at  the  intersection  of  North  State 
and  Kinzie  streets,  in  the  city  of  Chicago.  This  piece  of  pave- 
ment was  made  of  wooden  blocks,  six  inches  square,  set  in 
rows,  on  an  earth  foundation,  with  spaces  between  the  rows, 
and  the  spaces  were  filled  with  fine  gravel  and  the  gravel 
rammed.  This  pavement  was  put  down  by  Thompson  as  an 
experiment.  It  proved  successful.  It  was  in  use  until  the 
great  fire  in  Chicago  in  1871. 

The  record  further  shows  that  in  the  fall  of  1870,  at  the  in- 
stance of  Thompson,  there  was  laid  at  the  north  end  of  the  La 
Salle  street  tunnel,  in  Chicago,  a  piece  of  pavement  five  hun- 
dred yards  in  length,  constructed  in  the  same  manner  precisely 
as  that  laid  by  him  in  1864  at  the  intersection  of  North  State 
and  Kinzie  streets.  It  was  made  with  similar  wooden  blocks, 
placed  in  rows  on  an  earth  foundation,  with  spaces  between  the 
rows;  the  spaces  were  filled  with  gravel,  which  was  rammed 
with  an  iron  rammer  made  expressly  for  the  purpose.  We 
have  here  every  part  of  the  invention  described  in  the  letters- 
patent  under  consideration,  except  that  it  does  not  appear  that 
the  gravel  in  the  spaces  between  the  rows  was  so  compactly 
rammed  as  to  drive  it  below  the  under-surface  of  the  pavement 
into  the  earth  foundation.  All,  therefore,  that  is  left  for  the 
appellant's  patent  of  1872  to  cover,  is  the  giving  of  a  few  more 
strokes  with  the  rammer,  whereby  the  gravel  filling  may  be 
forced  into  the  earth  foundation  of  the  pavement.  Can  this 
be  called  invention  ? 

The  testimony  shows  that  the  pavements  which  the  appel- 
lant charges  to  be  infringements  of  his  patent  of  1872  are  con- 
structed according  to  the  plan  adopted  by  Thompsftn  in  1864, 
and  it  fails  to  show  that  in  their  construction  the  gravel  filling 


516  Hyde  v.  Ruble.  [Oct.  Term, 

Syllabus. 

was  forced  by  the  ramming  into  the  earth  foundation  on  which 
the  pavements  were  laid.  So  that  if  there  is  anything  new  or 
patentable  embraced  in  the  appellant's  patent  of  1872,  that 
part  of  his  device  is  not  infringed  by  appellee. 

Therefore,  without  noticing  the  other  defenses,  we  declare 
our  opinion  to  be  that  the  appellant  is  not  entitled  to  any  relief 
against  the  appellee  upon  either  of  the  patents  on  which  his 
demand  for  relief  is  now  based.  His  case,  as  presented  here, 
has  no  ground  to  stand  on.  The  decree  of  the  Circuit  Court 
dismissing  his  bill  must  therefore  be  affirmed. 

Affirmed. 

Mr.  Justice  Field  did  not  sit  in  this  case,  and  took  no  part 
in  its  decision. 


Samuel  Y.  Hyde,  William  W.  Cargill,  James  Bassitt,  Wil- 
liam F.  Hunting,  Joseph  Reynolds,  B.  J.  Van  Valken- 
BURG,  AND  Henry  Rowell  v.  John  Ruble  and  Jerome  P. 
Green. 

January  16, 1882. 

1.  A  suit  by  two  citizens  of  a  State  in  a  coui-tof  that  State  ao;ainst  several 

clefeudants,  including  one  who  is  a  citizen  of  the  same  State  with  tlie 
plaintiffs,  as  a  partnership,  on  a  contract  alleged  to  liave  been  made 
by  them  as  a  partnership,  in  whicli  the  defenses  set  up  were  a  denial 
of  any  partnership  between  the  non-resident  defendants  and  the 
resident  one,  and  also  a  plea  of  performance  of  the  contract,  is  not 
removable  under  the  first  clause  of  the  second  section  of  the  act  of 
1875,  because  all  the  parties  on  one  side  of  the  controversy  were  not 
citizens  of  different  States  from  those  on  the  other. 

2.  Nor  can  such  a  suit  be  removed  under  the  second  clause  of  tlie  same. 

section,  inasmuch  as  there  is  no  separate  controversy  between  the  resi- 
dent plaintiffs  aud  the  non-resident  defendants. 

3.  The  second  clause  of  section  639  of  the  Bevised  Statutes  of  the  United 

States  is  repealed  by  the  act  of  1875. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 
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Angus  Cameron,  for  plaintiifs  in  error, 
Gordon  E.  Cole,  for  defendants  in  error. 

Waite,  C.  J. — ^This  was  a  suit  begun  by  Ruble  and  Green, 
on  tbe  6th  of  March,  1880,  in  a  State  court  of  Minnesota 
against  all  the  plaintifis  in  error,  who  were  the  defendants  be- 
low, upon  an  alleged  contract  of  bailment  made  by  all  the  de- 
fendants as  partners.  The  amount  involved  was  a  little  more 
than  five  hundred  dollars.  The  plaintift's  were  both  citizens  of 
Minnesota.  One  of  the  defendants,  Rowell,  was  a  citizen  of 
Minnesota,  but  the  others  were  citizens  of  Wisconsin  and 
Iowa.  The  business  of  the  alleged  partnership  was  carried  on 
in  Minnesota.  Howell  filed  a  separate  answer  to  the  complaint, 
in  which  he  denied  the  existence  of  any  partnership  between 
himself  and  the  other  defendants,  and  set  up  a  full  performance 
of  the  contract  on  his  part.  The  other  defendants  joined  in  a 
separate  answer  for  themselves,  in  which  they  denied  any  part- 
nership with  Kiowell  and  any  contract  between  themselves  and 
the  plaintifis.  They  also  denied  generally  all  the  allegations 
of  the  complaint. 

On  the  12th  of  April,  1880,  after  these  answers  were  in,  all 
the  defendants,  including  Rowell,  filed  in  the  State  court  a  pe- 
tition for  the  removal  of  the  suit  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota,  on  the  ground  of 
the  citizenship  of  the  parties.  At  the  next  term  of  the  Cir- 
cuit Court  the  cause  was  remanded  to  the  State  court.  This 
order  was  entered  in  the  Circuit  Court  on  the  31st  of  July, 
1880,  and  a  copy  thereof  filed  in  the  State  court  on  the  11th 
of  August.  An  the  12th  of  January,  1881,  at  a  term  of  the 
State  court  which  began  on  the  10th  of  that  month,  another 
petition  was  filed,  by  all  the  defendants  who  were  not  citizens 
of  Minnesota,  for  a  removal  of  the  suit,  as  to  themselves,  on 
the  ground  that  there  could  be  a  final  determination  of  the 
controversy,  so  far  as  it  concerned  them,  without  the  presence 
of  Rowell  as  a  party.    It  is  not  contended  that  this  petition 
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was  filed  in  time  to  effect  a  removal  nuder  the  second  clause 
of  the  second  section  of  the  act  of  March  3,  1875,  (Supp.  Eev. 
St.,  174,  ch.  137,)  but  the  State  court,  under  the  second  clause 
of  section  689  of  the  Revised  Statutes,  ordered  a  removal,  so 
far  as  concerned  the  petitioning  defendants,  leaving  the  suit 
to  proceed  in  that  court  as  to  Eowell.  When  the  case  was 
docketed  in  the  Circuit  Court  under  this  second  removal  it  was 
again  remanded.  To  reverse  these  several  orders  of  the  Cir- 
cuit Court  this  writ  of  error  has  been  brought. 

This  action  is  clearly  one  sounding  in  contract  and  not  in 
tort.  According  to  the  allegations  of  the  complaint  the  plain- 
tiffs stored  their  wheat  with  the  defendants  at  an  agreed  rate 
for  .storage,  the  defendants  undertaking  to  buy  the  wheat  and 
pay  for  it  at  the  market  price  whenever  the  plaintiffs  wanted 
to  sell.  The  action  is  brought  to  recover  what  is  alleged  to  be 
due  on  the  price  according  to  the  terms  of  this  contract.  All 
the  allegations  of  wrongful  conversion  are  immaterial,  and  in 
no  way  change  the  character  of  the  suit. 

The  suit,  then,  as  it  stands  on  the  complaint,  is  in  respect  to 
a  controversy  between  the  parties  as  to  the  liabihty  of  the  de- 
fendants on  a  single  contract.  One  ground  of  defense  is,  that 
there  was  no  partnership  between  the  defendants,  and  that 
Rowell  alone  was  bound  by  the  contract  that  wa;8  made  ;  and 
another,  that  the  contract,  by  whomsoever  made,  had  been  fully 
performed.  Clearly,  then,  under  our  rulings  in  The  Removal 
Cases,  100  U.  S.,457,  and  Blake  v.  McKim,  103  U.  S.,  336,  the 
case  was  not  removable  under  the  first  clause  of  the  second 
section  of  the  act  of  1875,  because  all  the  parties  on  one  side 
of  the  controversy  were  not  citizens  of  different  States  from 
those  on  the  other. 

Neither  do  we  think  it  was  removable  under  the  second 
clause  of  the  same  section,  on  the  ground  that  there  was  in  the 
suit  a  separate  controversy  wholly  between  citizens  of  different 
States.  To  entitle  a  party  to  a  removal  under  this  clause  there 
must  exist  in  the  suit  a  separate  and  distinct  cause  of  action,  in 
respect  to  which  all  the  necessary  parties  on  one  side  are  citi- 
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zens  of  different  States  from  those  on  the  other.  Thus,  in 
Barney  v.  Latham,  103  TJ.  S.,  205,  two  separate  and  distinct 
controversies  were  directly  involved, — one  as  to  the  lands  held 
by  the  Winona  and  St.  Peter  Land  Company,  in  respect  to 
which  the  land  company  was  the  only  necessary  party  on  one 
side  and  the  plaintiff  on  the  other;  and  the  second  as  to  the 
moneys  collected  from  the  sales  of  lands  before  the  land  com- 
pany was  formed,  and  as  to  which  only  the  natural  persons 
named  as  defendants  were  the  necessary  parties  on  one  side 
and  the  plaintiffs  on  the  other.  One  was  a  controversy  about 
the  land  and  the  other  about  the  money.  Separate  suits,  each 
distinct  in  itself,  might  h"ave  been  properly  brought  on  these 
two  separate  causes  of  action,  and  complete  relief  afforded  in 
each  suit  as  to  the  particulai-  controversy  involved.  In  that 
about  the  land,  the  land  company  would  have  been  the  only 
necessary  defendant;  and  in  that  about  the  money,  the  natu- 
ral persons  need  only  have  been  brought  in.  In  that  about 
the  land  there  could  not  have  been  a  removal,  because  the 
parties  on  both  sides  would  have  been  citizens  of  the  same 
State ;  while  in  that  about  the  money  there  could  have  been, 
as  the  plaintiffs  would  all  be  citizens  of  one  State,  while  the 
defendants  would  all  be  citizens  of  another.  When  two  such 
causes  of  action  are  found  united  in  one  suit,  we  held  in  the 
'  case  last  cited  there  could  be  a  removal  of  the  whole  suit  on 
the  petition  of  one  or  more  of  the  plaintiffs  or  defendants  in- 
terested in  the  controversy,  which,  if  it  had  been  sued  on 
alone,  would-  be  removable.  But  that,  we  think,  does  not  meet 
the  requirements  of  this  case.  This  suit  presents  but  a  single 
cause  of  action,  that  is  to  say,  a  single  controversy.  The  issues 
made  by  the  pleadings  do  not  create  separate  controversies, 
but  only  show  the  questions  which  are  in  dispute  between  the 
parties  as  to  their  own  controversy. 

The  suit  is,  therefore,  governed  by  the  principles  applied  in 
The  Eeraoval  Cases  and  Blake  «.  McKim,  rather  than  those  in 
Barney  v.  Latham,  and  was  pi'operly  remanded. 

The  second  clause  of  section  639  of  the  Revised  Statutes 
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was,  as  we  think,  repealed  by  the  act  of  1875,  and  as  the  second 
petition  for  removal  was  not  filed  in  time  under  the  act  of 
1875,  it  was  of  no  avail.  The  whole  case  depends  on  the  first 
petition. 

The  order  to  remand  is  afHrmed.  Affirmed. 


Vincent  Micas  v.  Otho  H.  Williams,  executor  of  John  B. 
Howell,  deceased. 

January  10,  1882. 

A  motion  to  afSrni  granted  in  a  case  where  it  appeared  to  the  court  that 
the  writ  of  error  had  been  taken  for  delay  only,  and  contained  no 
assignment  of  errors,  as  required  by  section  997  of  the  Revised  Stat- 
utes of  tlie  United  States. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
tern  District  of  Louisiana. 

On  motion  to  dismiss,  with  which  is  united  a  motion  to  af- 
firm under  rule  6,  par.  5. 

Thomas  J.  Durant,  for  plaintiff  in  error. 

Joseph  P.  Hornor,  for  defendant  in  error. 

Waite,  C.  J. — The  affidavits  which  have  been  filed  by  the 
plaintiti'  in  error  in  opposition  to  these  motions  are  probably 
sufficient  to  establish  the  fact  that  the  value  of  the  matter  in 
dispute  exceeds  five  thousand  dollars.  The  motion  to  dismiss 
is  therefore  denied ;  but  on  looking  into  the  record  we  are 
entirely  satisfied  the  writ  was  taken  for  delay  only.  No  assign- 
ment of  errors  has  been  annexed  to  or  returned  with  the  writ, 
as  required  by  section  997  of  the  Kevised  Statutes,  and  every 
question  presented  by  the  bill  of  exceptions  or  suggested  upon 
the  argument  appears  to  us  so  frivolous  as  to  make  it  improper 
to  keep  the  case  here  for  any  further  consideration.  There 
was  on  the  record  as  it  stood  when  these  motions  were  made 
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at  least  sufficient  color  of  right  to  a  dismissal  to  justify  us  in 
entertaining  with  it  a  motion  to  affirm  in  accordance  with  the 
provisions  of  rule  6,  par.  5. 
The  motion  to  affirm  is  granted.  Granted. 


LoRiNG  P.  Hawes  v.  The  Contra  Costa  "Water  Company, 
Anthony  Chabot,  Henry  Pierce,  Andrew  J.  Pope,  Charles 
HoLBROOK,  John  W.  Coleman,  and  the  City  of  Oakland. 

January  16,  1882. 

1.  The  appellant,  a  shareholder  in  the  Contra  Costa  Water-wovks  Com- 

pany, brought  his  bill  in  equity  against  that  company  and  the  city  of 
Oakland  in  the  Circuit  Court  of  the  United  States  for  California,  on 
the  ground  that  he  was  a  citizen  of  New  York  and  the  defendants 
citizens  of  California,  alleging  that  the  water-works  ccrporation  was 
furnishing  the  city  of  Oakland  water,  free  of  charge,  beyond  what 
the  law  required  it  to  do,  and  that  though  he  had  requested  them  to 
desist,  the  directors  continued  to  do  this,  to  the  great  injury  of  himself 
and  other  shareholders  and  the  company. 

2.  The  coiu't  examines  the  right  of  the  shareholder  to  sustain  such  a  suit, 

in  the  light  of  the  authorities,  English  and  American,  including  Dodge 
V.  Woolsey,  18  How.,  331,  and  holds  that  in  such  cases  there  must 
exist  as  the  foundation  of  the  suit : 

1.  Some  action  or  threatened  action  of  the  managing  board  of 
directors  rt-  trustees  of  the  corporation  which  is  beyond  the  author- 
ity conferred  by  their  charter  or  other  source  of  organization ;  or, 

2.  Such  a  fraudulent  transaction,  completed  or  threatened,  by  the 
acting  managers,  in  connection  with  some  other  party,  or  among 
themselves,  or  with  the  other  shareholders,  as  will  result  in  serious 
injury  to  the  corporation  or  to  the  interests  of  the  other  sharehold- 
ers; or, 

3.  Where  the  board  of  directors,  or  a  majority  of  them,  are  acting 
for  their  own  interests,  in  a  manner  destructive  of  the  corporation 
itself,  or  of  the  rights  of  the  other  shareholders  ;  or, 

4.  Where  the  majority  of  shareholders  themselves  are  oppress- 
ively and  illegally  pursuing  a  course  in  the  name  of  the  corporation 
which  is  in  violation  of  the  rights  of  the  other  shareliolders,  and 
which  can  only  be  restrained  by  the  aid  of  a  court  of  equity. 

5.  It  must  also  be  made  to  appear  that  plaintiff  has  made  an 
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earnest  cflfbrt  to  obtain  redi-ess  at  the  hands  of  the  directors  and 
shai'ehoklei-s  of  the  corporation. 

6.  That  he  was  tlie  owner  of  tlie  stock  on  which  he  claims  Uie 
right  to  sue  at  tl)e  time  of  the  transactions  of  wliicli  he  complains, 
or  that  it  has  since  devolved  on  him  hy  operation  of  law. 

7.  That  the  snit  is  not  a  colkisive  one  to  confer  on  a  court  of  the 
United  States  jurisdiction  in  a  case  of  which  it  would  otherwise 
have  no  cognizance. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

Charles  N.  Fox,  for  appellant. 

Henry  Vrooman,  for  appellees. 

Miller,  J. — This  is  an  appeal  from  the  Circuit  Court  for  the 
District  of  C,alifornia  from  a  decree  in  chancery  dismissing  the 
appellant's  bill. 

The  plaintift',  who  is  a  citizen  of-  New  York,  alleges  himself 
to  be  a  stockholder  in  the  Contra  Costa  Water-works  Compa- 
ny, a  California  corporation,  and  he  liles  his  bill  of  complaint 
on  behalf  of  himself  and  all  other  stockholders  who  may  choose  to 
come  in  and  contribute  to  the  costs  and  expenses  of  the  action. 

The  defendants  are  the  city  of  Oakland,  the  Contra  Costa 
Water-works  Company,  and  Anthony  Chabot,  »Henry  Pierce, 
Andrew  J.  Pope,  Charles  Holbrook,  and  John  W.  Coleman^ 
trustees  and  directors  of  said  company. 

The  foundation  of  the  complaint  is  that  the  city  of  Oakland 
claims,  at  the  hands  of  the  water-works  company,  water,  with- 
out compensation,  for  all  municipal  purposes  whatever,  in- 
cluding watering  the  streets,  public  squares  and  parks,  flushing 
sewers,  and  the  like,  whereas  it  is  only  entitled  to  receive 
water  free  of  charge  in  cases  of  fire  or  other  great  necessity ; 
that  the  water-works  companj'  comply  with  this  demand,  to 
the  great  loss  and  injury  of  the  company  and  to  the  diminu- 
tion of  the  dividends  which  should  come  to  him  and  other 
stockholders,  and  the  decreased  value  of  their  stock.     The 
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allegation  of  his  attempt  to  get  the  directors  of  the  company 
to  correct  this  evil  will  be  given  in  the  language  of  the  bill. 

He  says  that  "on  the  10th  day  of  July,  1878,  he  applied  to 
the  president  and  board  of  directors  or  trustees  of  said  water 
company  and  requested  them  to  desist  from  their  illegal  and 
improper  practices  aforesaid,  and  to  limit  the  supply  of  water 
free  of  charge  to  said  city  to  cases  of  fire  or  other  great  neces- 
sity, and  that  said  board  should  take  immediate  proceedings 
to  prevent  said  city  from  taking  water  from  the  works  of  said 
company  for  any  other  purpose  without  compensation  ;  but 
said  board  of  directors  and  trustees  have  wholly  declined  to 
take  any  proceedings  whatever  in  the  premises,  and  threaten 
to  go  ou  and  furnish  water  to  the  extent  of  said  company's 
means  to  said  city  of  Oakland  free  of  charge,  for  all  municipal 
purposes,  as  has  heretofore  been  done,  and  in  cases  other  than 
cases  of  fire  or  other  great  necessity,  except  as  for  family  uses 
hereinbefore  referred  to;  and  your  orator  avers  that  by  reason 
of  the  premises  said  water  company  and  your  orator  and  the 
other  stockholders  thereof  have  suflE'ered,  and  will  by  a  con- 
tinuance of  said  acts  hereafter  suft'er,  great  loss  and  damage." 

To  this  bill  the  water-works  company  and  the  directors  fail- 
ed to  make  answer,  and  the  city  of  Oakland  filed  a  demurrer, 
which  was  sustained  by  the  court  and  the  bill  dismissed. 

Two  grounds  of  demurrer  were  set  out  and  relied  on  in  the 
court  below  and  are  urged  upon  us  on  this  appeal.     They  are — 

1.  That  appellant  has  shown  no  capacity  in  himself  to  main- 
tain this  suit,  the  injury,  if  any  exists,  being  to  the  interests  of 
the  corporation,  and  the  right  to  sue  belonging  solely  to  that 
body. 

2.  That  the  city  of  Oakland  is  entitled  to  receive,  free  of 
compensation,  all  the  water  which  it  is  charged  to  be  so  using 
in  this  bill,  by  a  sound  construction  of  the  law  under  which 
the  company  is  organized. 

The  first  of  these  causes  of  demurrer  presents  a  matter  of 
very  great  interest,  and  of  growing  importance  in  the  courts 
of  the  United  States. 
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Since  the  decision  of  this  court  in  the  case  of  Dodge  v.  Wool- 
sey,  18  How.,  331,  the  principles  of  which  have  received  more 
than  once  the  approval  of  this  court,  the  frequency  with  which 
the  most  ordinary  and  usual  chancery  remedies  are  sought  in 
the  Federal  courts  by  a  single  stockholder  of  a  corporation 
who  possesses  the  requisite  citizenship,  in  cases  where  the  cor- 
porations whose  rights  are  to  be  enforced  have  no  right  to  sue 
in  those  courts,  seems  to  justify  a  consideration  of  the  grounds 
on  which  that  case  was  decided,  and  of  the  just  limitations  of 
the  exercise  of  those  principles. 

This  practice  has  grown  until  the  corporations  created  by 
the  laws  of  the  States  bring  a  large  part  of  their  controversies 
with  their  neighbors  and  fellow-citizens  into  the  courts  of  the 
United  States  for  adjudication,  instead  of  the  State  courts, 
which  are  their  natural,  their  lawful,  and  their  appropriate 
forum.  It  is  not  difficult  to  see  how  this  has  come  to  pass. 
A  corporation  having  such  a  controversy,  which  it  is  foreseen 
must  end  in  litigation,  and  preferring  for  any  reason  whatever 
that  this  litigation  shall  take  place  in  a  Federal  court,  in  which 
it  can  neither  sue  its  real  antagonist  nor  be  sued  by  it,  has 
recourse  to  a  holder  of  one  of  its  shares,  who  is  a  citizen  of 
another  State.  This  stockholder  is  called  into  consultation, 
and  is  told  that  his  corporation  has  rights  which  the  directors 
refuse  to  enforce  or  to  protect.  He  instantly  demands  of 
them  to  do  their  duty  in  this  regard,  which  of  course  they  fail 
or  refuse  to  do,  and  thereupon  he  discovers  that  he  has  two 
causes  of  action  entitling  him  to  equitable  relief  in  a  court  of 
chancery,  namely:  one  against  his  own  company,  of  which  he 
is  a  corporator,  for  refusing  to  do  what  he  has  requested  them 
to  do ;  and  the  other  against  the  party  which  contests  the  mat- 
ter in  controversy  with  that  corporation.  These  two  causes 
of  action  he  combines  in  an  equity  suit  in  the  Circuit  Court  of 
the  United  States,  because  he  is  a  citizen  of  a  different  State, 
though  the  real  parties  to  the  controversy  could  have  no  stand- 
ing in  that  court.  If  no  non-resident  stockholder  exists,  a-trans- 
ter  of  a  few  shares  is  made  to  some  citizen  of  another  State, 
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who  then  brings  the  suit.  The  real  defendant  in  this  action 
may  be  quite  as  willing  to  have  the  case  tried  in  the  Federal 
court  as  the  corporation  and  its  stockholder.  If  so,  he  makes 
no  objection,  and  the  case  proceeds  to  a  hearing.  Or  he  may 
tile  his  answer  denying  the  special  grounds  set  up  in  the  bill 
as  a  reason  for  the  stockholder's  interference,  at  the  same  time 
that  he  answers  to  the  merits.  In  either  event  the  whole  case 
is_  prepared  for  hearing  on  the  merits,  the  right  of  the  stock- 
holder to  a  standing  in  equity  receives  but  little  attention,  and 
the  overburdened  courts  of  the  United  States  have  this  addi- 
tional important  litigation  imposed  upon  them  by  a  simulated 
and  conventional  arrangenient,  unauthorized  by  the  facts  of 
the  case  or  by  the  sound  principles  of  equity  jurisdiction. 

That  the  vast  and  increasing  proportion  of  the  active  busi- 
ness of  modern  life  which  is  done  by  corporations  should  call 
into  exercise  the  beneficent  powers  and  flexible  methods  of 
courts  of  equity,  is  neither  to  be  wondered  at  nor  regretted, 
and  this  is  especially  true  of  controversies  growing  out  of  the 
relations  between  the  stockholder  and  the  corporation  of  which 
he  is  a  member.  The  exercise  of  this  power  in  protecting  the 
stockholder  against  the  frauds  of  the  governing  body  of  di- 
rectors or  trustees,  and  in  preventing  their  exercise  in  the  name 
of  the  corporation,  of  powers  which  are  outside  of  their  char- 
ters or  articles  of  association,  has  been  frequent  and  is  most 
beneficial,  and  is  undisputed.  These  are  real  contests,  how- 
ever, between  the  stockholder  and  the  corporation  of  which  he 
is  a  member. 

The  case  before  us  goes  beyond  this. 

This  corporation,  like  others,  is  created  a  body  politic  and 
corporate  that  it  may  in  its  corporate  name  transact  all  the 
business  which  its  charter  or  other  organic  act  authorizes  it 
to  do. 

Such  corporations  may  be  common  carriers,  bankers,  insur- 
ers, merchants,  and  maj'^  make  contracts,  commit  torts,  and 
incur  liabilities,  and  may  sue  or  be  sued  in  their  corporate  name 
in  regard  to  all  of  these  transactions.   The  parties  who  deal  with 
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them  understaud  this,  and  that  they  are  dealing  with  a  body 
which  has  these  rights  and  is  subject  to  these  obligations,  and 
they  do  not  deal  with  or  count  upon  a  liability  to  the  stock- 
holder, whom  they  do  not  know  and  with  whom  they  have  no 
privity  of  contract  or  other  relation.  i 

The  principle  involved  in  the  case  of  Dodge  v.  "Woolsey  per- 
mits the  stockholder  in  one  of  these  corporations  to  step  in  be- 
tween that  corporation  and  the  party  with  whom  it  has  been 
dealing  and  institute  and  control  a  suit  in  which  the  rights  in- 
volved are  the  rights  of  the  corporation,  and  the  controversy 
one  really  between  that  corporation,  entirely  capable  of  assert- 
ing its  own  rights,  and  the  other  party,  who  is  equally  so. 

This  is  a  very  different  affair  from  a  controversy  between 
the  shareholder  of  a  corporation  and  that  corporation  itself,  or 
its  managing  directors  or  trustees,  or  the  other  shareholders, 
who  rnay  be  violating  his  rights  or  destroying  the  property  iu 
which  he  has  an  interest.  Into  such  a  contest  the  outsider, 
dealing  with  the  corporation  through  its  managing  agents  in  a 
matter  within  their  authority,  cannot  be  dragged  except  where 
it  is  necessary  to  prevent  an  absolute  failure  of  justice  in  cases 
which  have  been  recognized  as  exceptional  in  their  character 
and  calling  for  the  extraordinary  powers  of  a  court  of  equity. 
It  is,  therefore,  always  a  question  of  equitable  jurisprudence, 
and  as  such  has,  within  the  last  forty  years,  received  the  re- 
peated consideration  of  the  highest  courts  of  England  and  of 
this  country. 

The  earliest  English  case  in  which  this  subject  received  any 
very  careful  consideration  is  that  of  Foss  v.  Harbottle,  before 
Yice-Chancellor  Wigram,  whose  very  full  and  able  opinion  is 
reported  in  2  Hare's  Chan.  K.,  488.  The  case  was  decided  in 
1843  on  a  demurrer  to  the  bill,  which  was  brought  by  Foss  and 
Turton,  two  shareholders  in  an  incorporation  called  the  Vic- 
toria Park  Company,  on  behalf  of  themselves  and  all  other 
stockholders,  except  those  who  were  made  defendants,  against 
the  directors  and  one  shareholder  not  a  director,  and  against 
the  solicitor  and  architect  of  the  company.     The  bill  charged 
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the  defendants  with  concerting  and  effecting  various  fraudu- 
lent and  illegal  transactions,  whereby  the  property  of  the  com- 
pany was  misapplied,  aliened,  and  wasted.  It  alleged  that 
there  had  ceased  to  be  a  sufficient  number  of  qualified  direct- 
ors to  constitute  a  board  ;  that  the  company  bad  no  clerk  or 
office;  and  it  prayed  for  the  appointment  of  a  receiver  and  a 
decree  against  the  defendants  to  make  good  the  loss.  After 
showing  that  the  case  was  one  in  which  the  right  of  action  was 
in  the  company,  the  vice-chancellor  says:  "In  law  the  cor- 
poration and  the  aggregate  members  of  the  corporation  are 
not  the  same  thing  for  purposes  like  this,  and  the  only  ques- 
tion can  be,  whether  the  facts  alleged  in  this  case  justify  a  de- 
parture from  the  rule  which  prima  fade  would  require  that  the 
corporation  should  sue  in  its  own  name  and  in  its  corporate 
character,  or  in  the  name  of  some  one  whom  the  law  has  ap- 
pointed to  be  its  representative."  Again,  after  pointing  out 
that  cases  may  arise  where  the  claims  of  justice  would  be 
found  superior  to  the  technical  rules,  respecting  the  mode  in 
which  corporations  are  required  to  sue,  he  adds : 

"  But,  on  the  other  hand,  it  must  not  be  without  reasons  of  a 
very  urgent  character  that  the  established  rules  of  law  and 
practice  are  to  be  departed  from,  rules  which,  though  in  a 
sense  technical,  are  founded  on  the  general  principles  of  jus- 
tice and  convenience;  and  the  question  is  whether  a  case  is 
stated  in  this  bill  entitling  plaintiffs  to  sue  in  their  private 
character." 

He  then  in  an  elaborate  argument  holds  that  the  bill  is 
fatally  defective  because  it  does  not  aver  that  there  is  no  act- 
ing or  de  facto  board  of  di^'ectors  who  might  have  ordered  the 
bringing  of  this  suit ;  and  secondly,  that  it  was  the  duty  of 
the  plaintiffs — the  two  shareholders  who  complain  of  what  had 
been  done — to  have  called  a  meeting  of  the  shareholders,  or 
attended  at  some  regular  annual  meeting  and  obtained  the 
action  of  a  majority  on  the  matters  in  issue.  The  majority, 
he  says,  may  have  been  content  with  what  was  done  and  may 
c 
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have  ratified  the  action  of  the  board,  in  which  case  the  whole 
body  would  have  been  bound  by  it. 

The  demurrer  was  sustained  and  the  bill  dismissed. 

In  the  subsequent  case  of  Mozeley  v.  Alston,  1  Phillips  Ch. 
E.,  790,  decided  in  1847,  Lord  Chancellor  Lyndhurst  says 
that  "the  observations  of  the  vice-chancellor  in  Foss  v.  Har- 
bottle  correctly  represent  what  is  the  principle  and  practice  of 
the  court  in  reference  to  suits  of  this  description." 

These  cases  have  been  referred  to  again  and  again  in  the 
English  courts  as  leading  cases  on  the  subject  to  which  they 
relate,  and  always  with  approval. 

In  the  case  of  Gray  v.  Lewis,  decided  in  the  Chancery 
Appeals,  in  1873,  Sir  W.  M.  James,  L.  J.,  said:  "I  am  of 
opinion  that  the  only  person,  if  you  may  call  it  a  person, 
having  a  right  to  complain  was  the  incorporated  society  called 
Charles  Latitte  &  Co.  In  its  corporate  character  it  was  liable 
to  be  sued  and  was  entitled  to  sue,  and  if  the  company  sued 
in  its  corporate  character  the  defendant  might  allege  a  release 
or  a  compromise  by  the  company  in  its  corporate  character — 
a  defense  which  would  not  be  open  in  a  suit  where  a  plaintiti" 
is  suing  on  behalf  of  himself  and  other  shareholders.  I  think 
it  is  of  the  utmost  importance  to  maintain  the  rule  laid  down 
in  Mozeley  v.  Alston  and  Foss  v.  Harbottle,  to  which,  as  I 
understand,  the  only  exception  is  where  the  corporate  body 
has  got  into  the  hands  of  directors,  and  of  the  majority,  which 
directors  and  majority  are  using  their  power  for  the  purpose 
of  doing  something  fraudulent  against  the  minority,  who  are 
overpowered  by  them,  as  in  Atwood  v.  Merrywether,  where 
Vice-Chancellor  "Wood  sustained  a  bill  by  a  shareholder  on 
behalf  of  himself  and  others,  and  there  it  was  after  an  attempt 
had  been  made  to  obtain  proper  authority  from  the  corporate 
body  itself  in  a  public  meeting  assembled."  (Law  Reports,  8 
Ch.,  1035.) 

But  perhaps  the  best  assertion  of  the  rule  and  of  the  excep- 
tions to  it  are  found  in  the  opinion  of  the  court  by  the  same 
learned  justice  in  the  case  of  McUougall  v.  Gardner,  in  1875, 
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Law  Keports,  1  Ch.  Div.,  21.  "I  am  of  opinion,"  he  says, 
"that  this  demurrer  ought  to  be  allowed.  I  think  it  is  of  the 
utmost  importance  in  all  these  controversies  that  the  rule 
which  is  well  known  in  this  court  as  the  rule  in  Mozeley  v. 
Alston,  and  Lord  v.  Copper  Mining  Company,  and  Foss  v. 
Harbottle,  should  always  be  adhered  to ;  that  is  to  say,  that 
nothing  connected  with  internal  disputes  between  sharehold- 
ers is  to  be  made  the  subject  of  a  bill  by  some  one  share- 
holder, on  behalf  of  himself  and  others,  unless  there  be 
something  illegal,  oppressive,  or  fraudulent — unless  there  is 
something  ultra  vires  on  the  part  of  the  company  qua  company, 
or  on  the  part  of  the  majority  of  the  company,  so  that  they  are 
not  iit  persons  to  determine  it,  but  that  every  litigation  must 
be  in  the  name  of  the  company  if  the  company  really  desire 
it.  Because  there  may  be  a  great  many  wrongs  committed  in 
a  company,  there  may  be  claims  against  directors,  there  may 
be  claims  against  officers,  there  may  be  claims  against  debtors, 
there  may  be  a  variety  of  things  of  which  a  company  may 
well  be  entitled  to  complain,  but  which,  as  a  matter  of  good 
sense,  they  do  not  think  it  right  to  make  the  subject  of  litiga- 
gation ;  and  it  is  the  company  as  a  company  which  has  to 
determine  whether  it  will  make  anything  that  is  a  wrong  to 
the  company  a  subject-matter  of  litigation,  or  whether  it  will 
take  steps  to  prevent  the  wrong  from  being  done." 

The  cases  in  the  English  courts  are  numerous,  but  the  fore- 
going citations  give  the  spirit  of  them  correctly. 

In  this  country  the  cases  outside  of  the  Federal  courts  are 
not  numerous ;  and  while  they  admit  the  right  of  a  stockholder 
to  sue  in  cases  where  the  corporation  is  the  proper  party  to 
bring  the  suit,  they  limit  this  right  to  cases  where  the  directors 
are  guilty  of  a  fraud,  or  a  breach  of  trust,  or  are  proceeding 
ultra  vires.  (See  Marsh  v.  Eastern  E.  R.  Co.,  40  New  Hamp- 
shire, 549;  Peabody  v.  Flint,  6  Allen,  (Mass.,)  52;  Brown  v. 
Boston  Theatre,  104  Mass.,  378,  where  the  general  doctrine 
and  its  limitations  are  very  well  stated.  See  also  Hersey  v. 
Yeazie,  24  Maine,  9,  and  Samuels  v.  Holladay,  1  "Woolw.,400.) 
34  v3 
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The  case  of  Dodge  v.  Woolsey,  decided  in  this  court  in  1855, 
is,  however,  the  leading  case  on  the  subject  in  this  country. 

And  we  do  not  believe,  notwithstanding  some  expressions  in 
the  opinion,  that  it  is  justly  chargeable  with  the  abuses  we 
have  mentioned.  It  was  manifestly  well  considered,  and  the 
opinion  is  unusually  long,  discussing  the  point  now  under  con- 
sideration with  a  full  reference  to  the  decisions  then  made  in 
the  courts  of  England.  The  suit — a  bill  in  chancery — was 
brought  in  the  Circuit  Court  for  the  District  of  Ohio  by  Wool- 
sey, a  stockholder  of  the  Commercial  Bank  of  Cleveland  and 
a  citizen  of  Connecticut,  against  that  bank,  its  managing  di- 
rectors, and  Dodge,  tax  collector  of  the  county  in  which  the 
bank  was  situated,  citizens  of  Ohio.  The  bill  alleged  that 
Dodge  had  levied  upon  property  of  the  bank  to  make  collec- 
tion of  a  tax  which,  by  the  Constitution  of  the  State  of  Ohio, 
the  bank  was  bound  to  pay ;  that  in  that  respect  the  Constitu- 
tion, then  recently  adopted,  impaired  the  obligation  of  the 
contract  of  the  State  with  the  bank,  contained  in  its  charter. 
It  appeared  in  the  case  that  Woolsey  had,  by  letter  directed  to 
the  board  of  directors,  requested  them  to  institute  proceedings 
to  prevent  the  collection  of  this  tax,  but  the  board,  by  a  reso- 
lution, declined  to  take  any  such  action,  while  expressing  their 
opinion  that  the  tax  was  illegal.  In  the  opinion  of  the  court,  re- 
citing the  circumstances  which  justified  its  interposition  at  the 
suit  of  the  stockholder,  the  allegation  of  the  bill  is  adverted 
to,  that  if  the  taxes  are  enforced  it  will  annul  the  contract  with 
the  State  concerning  taxation,  and  that  the  tax  is  so  onerous 
upon  the  bank  that  it  will  compel  a  suspension  and  final  cessation  of 
its  business.  The  following  extract  from  Angell  and  Ames  on 
Corporations  is  cite.d  with  approval :  "  Though  the  result  of 
the  authorities  clearly  is  that  in  a  corporation,  when  acting 
within  the  scope  of  and  in  obedience  to  the  provisions  of  its 
constitution,  the  will  of  the  majority,  clearly  expressed,  must 
govern,  yet  beyond  th.e  limits  of  the  act  of  incorporation  the 
will  of  the  majority  cannot  make  the  act  valid,  and  the  power 
of  a  court  of  equity  may  be  put  in  motion  at  the  instance  of  a 
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single  shareholder,  if  he  can  show  that  the  corporation  are 
employing  their  statutory  powers  for  the  accomplishment  of 
purposes  not  within  the  scope  of  their  institution.  Yet  it  is  to 
he  ohserved  that  there  is  an  important  distinction  between  this 
class  of  cases  and  those  in  which  there  is  no  breach  of  trust, 
but  only  error  and  misapprehension,  or  simple  negligence,  on 
the  part  of  the  directors."  And  the  court  adds:  "It  is  ob- 
vious from  this  rule  that  the  circumstances  of  each  case  must 
determine  the  jurisdiction  of  a  court  of  equity  to  give  the  re- 
lief sought." 

A  very  large  part  of  the  opinion  is  devoted  to  the  considera- 
tion of  the  high  function  of  this  court  in  cotistruing  the  Con- 
stitution of  the  United  States,  and  it  is  impossible  not  to  see 
the  influence  on  the  mind  of  the  writer  of  that  opinion  of  the 
fact  that  the  only  question  on  the  merits  of  the  case  was  one 
which  peculiarly  belonged  to  the  Federal  judiciary,  and  es- 
pecially to  this  court,  to  decide,  namely,  whether  the  Constitu- 
tion of  the  State  of  Ohio  violated  the  obligation  of  the  con- 
tract concerning  taxation  found  in  the  charter  of  the  bank. 

As  the  law  then  stood  there  were  no  means  by  which  the 
bank,  being  a  citizen  of  the  same  State  with  Dodge,  the  tax 
collector,  could  bring  into  a  court  of  the  United  States  the 
right  which  it  asserted  under  the  Constitution,  to  be  relieved 
of  the  tax  in  question,  except  by  writ  of  error  to  a  State  court 
from  the  Supreme  Court  of  the  United  States. 

That  difliculty  no  longer  exists,  for  by  the  act  of  March  3, 
1875,  all  suits  arising  under  the  Constitution  or  laws  of  the 
United  States  may  be  brought  originally  in  the  Circuit  Court  of 
the  United  States  without  regard  to  the  citizenship  of  the  parties. 
Under  this  statute,  if  it  had  then  existed,  the  bank  in  the  case 
of  Dodge  V.  Woolsey  could  undoubtedly  have  brought  suit  to 
restrain  the  collection  of  the  tax  in  its  own  name,  without  re- 
sort to  one  of  its  shareholders  for  that  purpose. 

And  this  same  statute,  while  enlarging  the  jurisdiction  of 
the  Circuit  Courts  in  cases  Jairly  within  the  constitutional  grant 
of  power  to  the  Federal  judiciary,  strikes  a  blow  by  .its  fifth, 
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section  at  improper  and  collusive  attempts  to  impose  upon 
those  courts  the  cognizance  of  cases  not  justly  belonging  to 
them.  It  declares  if  at  any  time  in  the  progress  of  a  case, 
either  originally  commenced  in  a  Circuit  Court,  or  moved 
there  from  a  State  court,  it  shall  appear  to  said  court  "  that 
such  suit  does  not  really  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  said  court,  or  that  the 
parties  to  said  suit  have  been  improperly  or  collusively  made 
or  joined,  either  as  plaintifis  or  defendants,  for  the  purpose  of 
creating  a  ease  cognizable  or  removable  under  this  act,  the 
said  Circuit  Court  shall  proceed  no  further,  but  shall  dismiss 
the  suit,  or  remand  it  to  the  court  from  which  it  was  removed." 

It  is  believed  that  a  rigid  enforcement  of  this  statute  by  the 
Circuit  Courts  would  relieve  them  of  many  cases  which  have 
no  proper  place  on  their  dockets. 

This  examination  of  the  case  of  Dodge  v.  Woolsey  satisfies 
us  that  it  does  not  establish,  nor  was  it  intended  to  establish, 
a  doctrine  on  this  subject  different  in  auy  material  respect  from 
that  found  in  the  cases  in  the  English  and  in  other  American 
courts,  and  that  the  recent  legislation  of  Congress  referred  to 
leaves  no  reason  for  any  expansion  of  the  rule  in  that  case 
beyond  its  fair  interpretation. 

We  understand  that  doctrine  to  be,  that  to  enable  a  stock- 
holder in  a  corporation  to  sustain  in  a  court  of  equity  in  his 
own  name  a  suit  founded  on  a  right  of  action  existing  in  the 
corporation  itself,  and  in  which  the  corporation  itself  is  the 
appropriate  plaintiff,  there  must  exist  as  the  foundation  of  the 
suit — 

Some  action  or  threatened  action  of  the  managing  board  of 
directors  or  trustees  of  the  corporation  which  is  beyond  the 
authority  conferred  on  them  by  their  charter  'or  other  source 
of  organization ; 

Or  such  a  fraudulent  transaction  completed  or  contemplated 
by  the  acting  managers,  in  connection  with  some  other  party, 
or  among  themselves,  or  with  other  shareholders,  as  will  result 
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iu  serious  injury  to  the  corporation,  or  to  the  interests  of  the 
other  shareholders ; 

Or  where  the  board  of  directors,  or  a  majority  of  them,  are 
acting  for  their  own  interest,  in  a  manner  destructive  of  the 
corporation  itself,  or  of  the  rights  of  the  other  shareholders ; 

Or  where  the  majority  of  shareholders  themselves  are  op- 
pressively and  illegally  pursuing  a  course  in  the  name  of  the 
corporation  which  is  in  violation  of  the  rights  of  the  other 
shareholders,  and  which  can  only  be  restrained  by  the  aid  of 
a  court  of  equity. 

Possibly  other  cases  may  arise  in  which,  to  prevent  irreme- 
diable injury  or  a  total  failure  of  justice,  the  court  would  be 
justified  in  exercising  its  powers ;  but  the  foregoing  may  be  re- 
gai'ded  as  an  outline  of  the  principles  which  govern  this  class 
of  cases. 

But  in  addition  to  the  existence  of  grievances  which  call 
.for  this  kind  of  relief,  it  is  equally  important  that  before  the 
shareholder  is  permitted  in  his  own  name  to  institute  and  con- 
duct a  litigation  which  usually  belongs  to  the  corporation,  he 
should  show  to  the  satisfaction  of  the  court  that  he  has  ex- 
hausted ail  the  means  within  his  reach  to  obtain,  within  the 
corporation  itself,  the  redress  of  his  grievances,  or  action  in 
conformity  to  his  wishes.  .  He  must  make  aii  earnest,  not  a 
simulated  effort  with  the  managing  body  of  the  corporation  to 
induce  remedial  action  on  their  part,  and  this  must  be  made 
apparent  to  the  court.  If  time  permits,  or  has  permitted,  he 
must  show,  if  he  fails  with  the  directors,  that  he  has  made  an 
honest  effort  to  obtain  action  by  the  stockholders  as  a  body,  in 
the  matter  of  which  he  complains.  And  he  must  show  a  case, 
if  this  is  not  done,  where  it  could  not  be  done,  or  it  was  not 
reasonable  to  require  it. 

The  efforts  to  induce  such  action  as  complainant  desires  on 
the  part  of  the  directors,  and  of  the  shareholders  when  that  is 
necessary,  and  the  cause  of  failure  in  these  efforts,  should  be 
stated  with  particularity  and  an  allegation  that  complainant 
was  a  shareholder  at  the  time  of  the  transactions  of  which  he 
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complains,  or  that  his  shares  have  devolved  on  him  since  hj 
operation  of  law,  and  that  the  suit  is  not  a  collusive  one  to 
confer  on  a  court  of  the  United  States  jurisdiction  in  a  case 
of  which  it  could  otherwise  have  no  cognizance,  should  be  in 
the  bill,  which  should  be  verified  bj  affidavit. 

It  is  needless  to  say  that  appellant's  bill  presents  no  such 
case  as  we  have  here  supposed'  ta  be  necessary  to  the  jurisdic- 
tion of  the  court. 

He  merely  avers  that  he  requested  the  president  and  direct- 
ors to  desist  from  furnishing  water  free  of  expense  to  the  city, 
except  in  case  of  fire  or  other  great  necessity,  and  that  they 
declined  to  do  as  he  requested.  No  correspondence  on  the 
subject  is  given;,  no  reason  for  declining.  We  have  here  no 
allegation  of  a  meeting  of  the  directors,  in  which  the  matter 
was  formally  laid  before  them  for  action ;  no  attempt  to  con- 
sult the  other  shareholders  to  ascertain  their  opinions,  or  obtain 
their  action.  But  within  five  days  after  his  application  to  the 
directors  this  bill  is  tiled.  There  is  no  allegation  of  fraud  or 
of  acts  ultra  vires,  nor  of  destruction  of  property,  or  of  irre- 
mediable injury  of  any  kind. 

Conceding  appellant^s  construction  of  the  company's  charter 
to  be  correct,  there  is  nothing  which  forbids  the  corporation 
from  dealing  with  the  city  in  the  manner  it  has  done.  That 
city  conferred  on  the  company  valuable  rights  by  special  ordi- 
nance, namely,  the  use  of  the  streets  for  laying  its  pipes,  and 
the  privilege  of  furnishing  water  to  the  whole  population.  It 
may  be  the  exercise  of  the  highest  wisdom  to  let  the  city  use 
the  water  in  the  manner  complained  of.  The  directors  are 
better  able  to  act  understandingly  on  this  subject  than  a  stock- 
holder residing  in  New  York.  The  great  body  of  the  stock- 
holders residing  in  Oakland  or  other  places  in  California  may 
take  this  view  of  it  and  be  content  to  abide  by  the  action  of 
their  directors. 

If  this  be  so,  is  a  bitter  litigation  with  the  city  to  be  con- 
ducted by  one  stockholder  for  the  corporation  and  all  other 
stockholders,  because  the  amount  of  his  dividends  is  diminished  ? 
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This  question  answers  itself,  and  without  considering  the 
other  point  raised  by  the  demurrer,  we  are  of  opinion  that  it 
M'as  properly  sustained,  and  the  bill  dismissed,  because  the  ap- 
pellant by  that  bill  shows  no  standing  in  a  court  of  equity — 
no  right  in  himself  to  prosecute  this  suit. 

The  decree  of  the  Circuit  Court  is  therefore  aflirmed. 

Affirmed. 


CoLLis  P.  Huntington  t.  Charles  E.  Palmer,  tax  collector 
OF  the  county  of  Alameda,  and  the  C^intral  Pacific 
Eailroad  Company. 

January  18,  1883. 

Hawes  v.  Water-works  Compauy,  ante,  p.  521,  followed,  and  a  bill  by  a 
stockholder  of  a  corporation  to  assert  a  claim  proper  to  be  asserted  by 
the  corporation  itself,  which  fails  to  show  that  proper  eflbrts  had  been 
made  to  induce  the  corporation  to  assert  the  claim,  and  which  fails  to 
rebut  the  reasonable  presumption  that  it  is  a  collusive  attempt  to  give 
the  Federal  courts  jurisdiction,  dismissed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

Hall  McAllister  and  Harmy  S.  Brown,,  for  appellant. 

Alfred  Sarstoio,  for  appellee. 

Miller,  J. — ^This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  for  the  District  of  California  dismissing  on  demurrer  the 
appellant's  bill  in  equity. 

The  bill  sets  out  that  the  railroad  company  is  unjustly  and 
illegally  taxed  in  many  particulars,  the  laws  under  which  the 
tax  is  levied  being  void  for  conflict  with  the  Constitution  of 
the  State,  and  in  an  amended  bill  they  were  asserted  to  be  in 
conflict  with  the  Constitution  of  the  United  States. 

It  is  unnecessary  to  examine  into  the  sufficiency  of  the  alle- 
gations of  the  bill  on  these  points,  because  we  think  it  comes 
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-clearly  withia  the  principlfisjustannomaced  in  the  case  of  Hawes 
V.  The  Contra  Costa  Water-works  Company  and  others,  ante, 
p.  521. 

Although  the  Central  Pacific  Kailroad  Company  is  the  party 
injured  by  the  taxation  complained  of,  which  must  be  paid  out 
of  its  treasury  if  paid  at  all,  the  suit  is  not  brought  in  its  name,- 
but  in  the  name  of  one  of  its  stockholders.  Of  course,  as  we 
have  attempted  to  show  in  the  case  just  mentioned,  this  cannot 
be  done  without  there  has  been  an  honest  and  ea,rnest  effort 
by  the  plaintiff  to  induce  the  corporation  to  take  the  necessary 
steps  to  obtain  relief. 

The  allegation  on  this  subject  found  in  the  bill  is  that  plain- 
tiff, on  or  about  the  15th  day  of  December,  1880,  did  inform 
and  cause  to  be  informed  the  board  of  directors  of  the  railroad 
company  of  the  invalidity  of  the  pretended  assessment  and  the 
tax  founded  thereon,  and  did  then  and  there  request  said  board 
to  take  such  action  or  legp,l  proceedings  as  might  be  proper  in 
the  premises  to  test  and  determine  their  validity,  which  they 
then  and  there  absolutely  and  willfully  refused  to  do.  He  then 
alleges  that  said  board  will  pay  these  illegal  taxes  out  of  funds 
of  the  company,  to  the  detriment  of  himself  and  other  stock- 
holders. 

There  is  not,  as  in  the  case  of  Dodge  v.  Woolsey,  18  How., 
331,  any  averment  that  this  tax  is  so  burdensome  as  to  be  de- 
structive of  the  corporation  itself;  nor  of  any  fraud  on  the  part 
of  the  board  of  directors,  nor  anything  to  show  that  their  decis- 
ion not  to 'resist  the  tax  is  unwise,  or  opposed  to  the  best  judg- 
ment they  could  exercise  in  the  matter. 

There  is  no  averment  of  any  effort  to  invoke  the  control  of 
the  body  of  the  stockholders,  or  any  reason  why  it  was  not 
done.  Nor  is  it  made  to  appear  that  a  single  other  stockholder, 
besides  the  plaintiff,  was  consulted  by  him,  or  has  any  wish  to 
contest  the  payment  of  these  taxes  with  the  State  authorities. 

It  is  the  bald  claim  of  one  stockholder,  owning  $100,000  of 
the  stock  out  of  ten  millions,  or  thereabouts,  without  any  seri- 
ous effort  to  bring  the  others  to  his  views,  or  even  the  -board 
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of  directors,  to  assert  a  right  of  action  for  the  whole  body  in 
the  very  common  matter  of  paying  more  taxes  than  he  thinks 
to  be  just. 

There  is  here  no  formal  written  appeal  to  the  board,  nor  any 
formal  resolution  of  that  body,  as  in  the  case  of  Dodge  v.  Wool- 
sey,  and  there  is  nothing  to  repel  the  reasonable  presumption 
of  parties  improperly  and  collusively  made  in  order  to  invoke 
the  jurisdiction  of  the  Federal  court. 

We  are  of  opinion,  therefore,  that  the  demurrer  was  properl}' 
sustained,  and  the  decree  dismissing  the  bill  is  affirmed. 

Affirmed. 


P.    W.   H.  CUMMINGB,  ADMINISTRATOR     OF    THE     SUCCESSION   OF 

J.  M.  Gilmer,  Eobeet  L.  Gilmer,  and  M.  Baer  v. 
H.  H.  Jones,  Ann  Poindextee,  and  Louisa  S.  Quitman, 
WIDOW,  &c.,  et  al. 

January  K,  1362. 

Construing  sections  1003  and  1008  of  tiie  Revised  Statutes  of  the  United 
States  as  in  pari  materia,  tiie  limitation  of  two  years  prescribed  by 
the  latter  section  applies  as  well  to  writs  of  error  from  this  conrt  to 
State  courts  as  to  writs  of  error  to  the  Federal  Circuit  and  District 
Courts.     • 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 
On  motion  to  dismiss. 

8.  F.  Phillips,  for  plaintiffs  in  error. 

Burant  ^  Homor,  for  defendants  in  error. 

Waite,  C.  J. — This  is  a  writ  of  error  to  the  Supreme  Court 
of  Louisiana,  brought  more  than  two  but  less  than  iive  years 
after  the  judgment  to  be  reviewed  was  rendered,  and  one  of 
the  questions  raised  on  this  motion  is  whether  the  limitation 
of  two  years  prescribed  by  section  1008  of  the  Eevised  Stat- 
utes, for  bringing  writs  of  error  to  the  Circuit  and  District 
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Courts,  applies  to  writs  of  error  to  State  courts.  We  have  no 
hesitation  in  saying  it  does.  Section  1003  provides  that  "  writs 
of  error  from  the  Supreme  Court  to  a  State  court,  in  cases  au- 
thorized by  law,  shall  be  issued  in  the  same  manner  and  un- 
der the  same  regulations,  and  shall  have  the  same  effect,  as  if 
the  judgment  or  decree  complained  of  had  been  rendered  or 
passed  in  a  court  of  the  United  States.  "  This  is  almost  the 
exact  language  of  a  similar  provision  in  the  twenty-fifth  section 
of  the  judiciary  act  of  1789,  and  we  are  not  aware  it  was  ever 
supposed  that  writs  issued  to  the  State  court  under  that  section 
were  not  subject  to  the  limitation  prescribed  for  writs  to  the 
Circuit  Courts  by  the  twenty-second  section.  In  Brooks  v.  JNor- 
ris,  11  How.,  204,  this  seems  to  have  been  assumed,  and  a 
writ  to  a  State  court  was  dismissed  "  ou  the  ground  that  it  is 
barred  by  the  limitation  of  time  prescribed  by  the  act  of  Con- 
gress." There  was  at  that  time  no  other  limitation  than  the 
one  contained  in  the  twent;^-second  section. 

The  motion  to  dismiss  is  granted  for  the  reason  that  the 
writ  was  not  brought  within  two  years  after  the  judgment 
complained  of  was  rendered. 

Dismissed. 


Mauy  Jane  GRieas  and  her  three  minor  children,  Euth 
Matilda  Grigss,  Egbert  Cooper  Griggs,  and  Florence 
Jane  Griggs,  v.  E.  G.  Houston  &  Co.,  a  firm  composed  of 
E.  G.  Houston,  John  B.  Neely,  and  Thomas  O'Connor. 

January  18, 1882. 

1.,  Sections  1166  and  1167  of  tlie  Code  of  Tennessee,  in  relation  to  railroads, 
do  not  apply  to  a  case  where  a  man  received  an  injury  while  riding 
on  the  pilot  of  an  engine  wliioli  was  being  used  in  tlie  construction 
of  a  railroad  by  the  contractors,  and  before  the  railroad  was  finished. 

2.  Inasmuch,  therefore,  as  the  court  would  have  had  to  set  aside  a  verdict 

against  defendants  if  rendered,  it  was  not  error  to  instruct  tlie  jury 
to  find  a  verdict  for  defendants. 

3.  Eailroad  Co,  v.  Jones,  95  U.  S.,  439,  followed. 
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Error  to  tbe  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Tennessee. 

This  was  an  action  by  the  widow  and  children  of  one  J.  L. 
Griggs  to  recover  damages  for  his  death,  incurred  whilst  riding 
on  the  pilot  of  an  engine  which  came  in  collision  with  a  car 
standing  on  the  track.  The  defendants  were  contractors  in 
building  a  railroad,  and  the  engine  was  drawing  a  construction 
train,  and  assisting  in  the  construction  of  the  road  at  the  time 
of  the  accident.     The  statutes  in  question  were  as  follows : 

"  Every  railroad  company  shall  keep  the  engineer,  tireman, 
or  some  other  person  upon  the  locomotive  always  on  the  look- 
out ahead ;  and  whenever  any  person,  animal,  or  other  obstruc- 
tion appears  upon  the  road,  the  alarm  whistle  shall  be  sounded, 
the  brakes  put  down,  and  every  possible  means  employed  to 
stop  the  train  and  prevent  an  accident;  and  everjM-ailroad 
company  that  fails  to  observe  these  precautions,  or  cause  them 
to  be  observed  by  its  agents  or  servatits,  shall  be  responsible 
for  all  damage  to  persons  or  property  occasioned  by  or  result- 
ing from  any  accident  or  collision  that  may  occur." 

The  lower  court  held  that  these  statutes  did  not  apply  to  the 
case  of  contractors  on  an  unfinished  road,  and  directed  a  ver- 
dict for  defendants;  and  the  plaintiffs  brought  the  case  up  by 
writ  of  error. 

/.  M.  Thomburgh,  for  plaintifls  in  error. 

Xenophon  Wheeler,  for  defendants  in  error. 

Waite,  C.  J. — ^The  judgment  in  this  case  is  affirmed.  We 
agree  entirely  with  the  court  below  in  the  opinion  that  the 
statutes  in  relation  to  railroads  relied  upon  by  the  plaintiffs  in 
error  are  not  applicable  to  the  facts  of  this  case.  If  upon  the 
evidence  the  jury  had  brought  in  a  verdict  against  the  defend- 
ants, it  would  have  been  the  duty  of  the  court  to  set  it  aside 
and  grant  a  new  trial.  The  case  comes  clearly  within  that 
of  Railroad  Company  v.  Jones,  95  TJ.  8.,  439,  which  was  fol- 
lowed below.  .  It  was  right,  therefore,  to  direct  a  verdict  for 
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the  defendants.     There  was  no  such  conflict  of  evidence  as  to 
make  it  necessary  for  the  jury  to  pass  on  the  facts. 

Affirmed. 


M.  A.  Rosenblatt,  collector  of  the  city  of  St.  Louis,  v. 
Walter  S.  Johnston,  receiver  of  the  National  Bank  of 
THE  State  of  Missouri. 

January  16,  1882. 

The  personal  assets  and  personal  property  of  an  insolvent  national  bank 
in  the  bands  of  a  receiver,  appointed  nnder  section  5234  of  the  United 
States  Revised  Statutes,  are  exempt  from  State  taxation  to  the  same 
extent  as  before  his  appointment. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

Levereit  Bell,  for  appellant. 

J.  M.  ^  C.  H.  Krum,  for  appellee. 

Waite,  C.  J. — ^The  single  question  in  this  case  is  whether 
the  personal  assets  and  personal  property  of  an  insolvent 
national  bank  in  the  hands  of  a  receiver,  appointed  by  the 
comptroller  of  the  currency  in  accordance  with  the  provisions 
t>f  section  5234  of  the  lie  vised  Statutes,  are  exempt  from  tax- 
ation under  State  laws,  and  we  have  no  hesitation  in  saying 
that  in  our  opinion  they  are.  Such  property  and  assets,  in 
legal  contemplation,  still  belong  to  the  bank,  though  in  the 
hands  of  a  receiver,  to  be  administered  under  the  law.  The 
bank  did  not  cease  to  exist  on  the  appointment  of  the  receiver. 
Its  corporate  capacity  continues  until  its  affairs  are  linally 
wound  up  and  its  assets  distributed.  (Bank  of  Bethel  v, 
Pahquioque  Bank,  14  Wall.,  398 ;  Kennedy  v.  Gibson,  8  Wall., 
506 ;  Bank  v.  Kennedy,  17  Wall.,  21.)  If  the  shares  have  any 
value  they  are  taxable  in  the  hands  of  the  holders  or  owners 
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under  section  5219  of  the  Revised  Statutes,  but  the  property 
held  by  the  receiver  is  exempt  to  the  same  extent  it  was  before 
his  appointment. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Robert  L.  Bradley's  administrator  t.  The  United  States. 

January  16, 1882. 

Section  1079  of  tfie  Eevisefl  Statutes  of  the  United  States,  forbidding  a 
cUiimant  suing  tlie  United  States  from  being  a  competent  witness  in 
support  of  his  claim,  does  not  prevent  the  United  States  from  using  as 
a  witness  to  defeat  a  claim  one  whose  interest  was  adverse  to  tlie 
claimant,  and  that,  too,  when  a  judgment  in  favor  of  the  United  States 
may  have  the  effect  of  establishing  the  right  of  the  witness  to  the 
same  claim. 

Appeal  from  the  Court-  of  Claims. 

Charles  E.  Hovey  and  Alex.  Porter  Morse,iov  appellant. 

S.  F.  Phillips,  SoticHor- General,  for  appellees. 

Waite,  C.  J. — Section  1079  of  the  Revised  Statutes  pro- 
vides that  no  claimant  suing  the  United  States  in  the  Court  of 
Claims,  nor  any  person  from  or  through  whom  such  claimant 
derives  his  alleged  title,  claim,  or  right,  nor  any  person  inter- 
ested in  any  such  title,  claim,  or  right,  shall  be  a  competent 
witness  in  supporting  the  same;  but  under  section  1080  the 
United  States  may  make  a  claimant  a  witness. 

We  agree  with  the  court  below  that  this  does  not  prevent 
the  United  States  from  using  as  a  witness  to  defeat  the  claim 
one  whose  interest  is  adverse  to  the  claimant,  and  that,  too, 
when  a  judgment  in  favor  of  the  United  States  may  have  the 
effect  of  estabhshing  the  right  of  the  witness  to  the  same 
claim. 

The  objections  urged  against  the  competency  of  the  witness 
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under  the  provisions  of  section  858  of  the  Revised  Statutes  are 
disposed  of  by  National  Bank  v..  Potter,  102  U.  S.,  163. 
The  judgment  is  affirmed.  Affirmed. 


Charles  Murphy  v.  The  United  States. 

January  16, 1682. 

An  acceptance  by  a  claimant,  without  objection,  of  tlie  amount  of  an  ac- 
count with  the  government  as  adjusted  by  the  government  officer,  is  a 
waiver  of  all  otiier  items. 

Appeal  from  the  Court  of  Claims. 

James  W.  Denver  and  Luther  H.  Pike,  for  appellant. 

S.  F.  Phillips,  Solicitor- General,  and  John  S.  Blair,  for  ap- 
pellees. 

Waite,  C.  J. — The  judgment  in  this  case  is  affirmed.  "We 
are  clearly  of  the  opinion  that  the  acceptance  by  the  claimant, 
without  objection,  of  the  amount  allowed  by  the  Secretary  of 
the  Navy  in  his  adjustment  of  the  account  presented  to  him, 
was  equivalent  to  a  final  settlement  and  compromise  of  all  the 
items  of  the  present  claim  included  in  that  account.  There  is 
nothing  in  the  findings  of  the  court  below  to  warrant  a  judg- 
ment in  favor  of  the  claimant  upon  the  only  item  included  in 
the  petition  in  this  case  which  was  not  mentioned  specifically 
in  the  account  presented  to  the  Secretary  of  the  Navy  and 
passed  on  by  him  in  the  adjustment  he  made. 

Affirmed. 
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Andrew  J.  Davis  ^nd  Charles  L.  Clark  v.  Saras  J.  Fred- 
ericks ASD  Wellington  A.  Fr:edericks. 

Tannary  IS,  1882. 

1.  AUegerl  improper  raliiigs  on  evidence  wliich  do  no  harm  ai-e  not  error. 

2.  Allcgod  errors  not  bronght  to  tlie attention  of  tlie  inferior  court  cannot 

be  considered  in  tliis  conrt. 

3.  Tlie  findings  of  the  lower  court  on  the  facts  are  conclusive  in  tin?  court. 

Error  to  tbe  Supreme  Couirt  of  the  Territory  of  Montana. 
R.  T.  Merrick  and  M.  F.  Morris,  for  plaintiffs  in  error. 
Shelhbarger  ^  Wilson,  for  defendants  in  error. 

Waite,  C.  J. — ^The  assignments  of  error  in  this  case  are : 
(1)  that  Mrs.  Fredericks,  when  on  the  stand  as  a  witness  m  her 
own  behalf,  was  not  permitted  to  answer  certain  questions  put 
to  her  on  cross-examination ;  (2)  that  the  court  did  not  separate 
its  findings  of  fact  from  its  conclusions  of  law ;  and  (3)  that 
the  court  did  not  find  the  distinct  facts  requested  by  the  plain- 
tiffs in  error. 

As  to  the  first  assignment,  it  is  sufficient  to  say  that  no  hai-m 
could  have  resulted  from  th«  ruling  on  the  cross-examination, 
as  in  a  subsequent  stage  of  the  case,  when  the  questions  were 
clearly  proper,  the  witness  testified  fully  as  to  all  the  matters 
originally  inquired  about.  A  judgment  will  not  be  reversed 
because  of  an  error  of  the  court  in  directing  as  to.  the  order  in 
which  testimony  shall  be  introduced,  unless  it  clieairly  appears 
that  the  complaining  party  has  been  injured  by  what  \5ias-  done. 

The  matter  referred  to  in  tbe  second  assignment  does  not 
seem  to  have  been  brought  to  the  attention  of  eithcK  of  the 
courts  below,  and  the  objection  now  made  comes,  too  late  in 
this  court  for  the  first  time.  If  the  defect  complained. of  had 
been  specifically  pointed  out  to  the  District  Court  when.the  find- 
ings were  tiled,  it  would  no  doubt  have  been  corrected.  There- 
is  nothing  in  all  this  very  confused  record  to  indicate  that  the- 
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point  was  ever  made  until  the  brief  for  the  plaintiffs  in  error 
was  liled  here. 

The  findings  are  conclusive  as  to  the  facts,  and  they  cover 
all  the  issues.  Whether  the  distinct  facts  set  forth  in  the  re- 
quests for  findings  presented  by  the  plaintiffs  in  error  were 
proved  or  not,  we  need  not  inquire.  As  the  court  declined  to 
find  them,  we  must  assume  they  were  not  established  by  the 
evidence. 

This  record  is  so  confused  as  to  be  almost  unintelligible.  If 
counsel  here  had  been  less  careful  in  the  presentation  of  the 
questions  raised  for  our  re-examination,  we  should  have  de- 
clined to  consider  the  case  on  this  account. 

The  judgment  is  affirmed. 

Affirmed. 


Andrew  J.  Davis  and  Caleb  Gilbert  v.  Sarah  J.  Fredericks. 

January  16, 1882. 

An  owner  of  a  saw-mill  conveys  it  to  two  parties.  Afterwai-ds  the  vendor 
of  the  saw-mill  and  one  of  the  vendees  build  a  flouring-mill.  This 
vendee  then  sells  his  half  of  the  flourhig-mill  to  the  other  vendee  of 
the  saw-mill,  who  pays  for  it  out  of  her  separate  estate.  Slie  brings 
a  partition  suit  for  division  of  the  flouring-mill  property  against  the 
otlier  part-owner,  who  had  been  the  vendor  of  the  saw-mill.  He  sets 
up  as  a  defense  that  the  sale  of  the  saw-mill  was  a  fraud  on  the  cred- 
itors of  tlie  liusband  of  the  female  vendee,  of  whom  he  himself  was  one, 
and  attempts  to  subject  her  interest  in  the  flouring-mill  to  his  debt, 
as  being  the  property  of  the  husband :  Held,  That  the  question  of 
fraud  in  the  sale  of  the  saw-mill  was  immaterial  as  far  as  regarded  the 
purchase  of  the  interest  in  tlie  flouring-mill. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Mon- 
tana. 

R.  T.  Merrick  and  M.  F.  Morris,  for  appellants. 
Shellabarger  ^  Wilson,  for  appellee. 
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Waitb,  C.  J. — Section  2  of  "An  act  concerning  the  practice 
in  territorial  courts  and  appeals  therefrom,"  passed  April  7, 
1874,  (18  Stat.,  27,  ch,  86,  Supp.  Kev.  Stat.,  13,)  is  as  follows : 

"That  the  appellate  jurisdiction  of  the  Supreme  Court  of  the 
United  States  over  the  judgments  and  decrees  of  said  territo- 
rial courts  in  cases  of  trial  by  jury  shall  be  exercised  by  writ  of 
error,  and  in  all  other  cases  by  appeal,  according  to  such  rules 
and  regulations  as  to  form  and  modes  of  proceeding  as  the 
said  Supreme  Court  have  prescribed  or  may  hereafter  prescribe : 
Provided,  That,  on  appeal,  instead  of  the  evidence  at  large  a 
statement  of  the  facts  of  the  case,  in  the  nature  of  a  special 
verdict,  and  also  the  rulings  of  the  court  on  the  admission  or 
rejection  of  evidence  when  excepted  to,  shall  be  made  and  cer- 
tified by  the  court  below,  and  transmitted  to  the  Supreme  Court, 
together  with  the  transcript  of  the  proceedings  and  judgment 
or  decree;  but  no  appellate  proceedings  in  said  Supreme  Court, 
heretofore  taken  upon  any  sUch  judgment  or  decree,  shall  be 
invalidated  by  reason  of  being  instituted  by  writ  of  error  or  by 
appeal."     *     *     * 

As  such  appeals  lie  to  this  court  only  from  the  Supreme 
Court  of  a  Territory,  (Kev.  Stat.,  sec.  702,)  it  follows  that  the 
statement  both  as  to  facts  and  rulings  on  which  we  are  to  act 
must  be  made  directly  or  indirectly  by  that  court.  In  String- 
fellow  V.  Cain,  99  U.  S.,  614,  we  said  that  where,  under  the 
practice  in  a  Territory,  a  case  went  from  the  District  Court  to 
the  Supreme  Court  on  a  statement  of  facts,  and  there  was  a 
general  judgment  of  affirmance,  the  statement  of  facts  made 
by  the  District  Court,  thus  approved  and  enforced  by  the  Su- 
preme Court,  would  be  accepted  here  as  a  "  statement  of  facts  " 
made  by  the  Supreme  Court  under  the  requirements  of  this 
act.  Arid  so,  too,  if  there  was  a  reversal  of  the  decree  of  the 
District  Court,  and  a  diiierent  decree  entered  in  the  Supreme 
Court  upon  the  facts  as  stated.  In  the  present  case  there  was 
no  statement  of  facts  made  by  the  District  Court.  The  only 
questions  presented  to  the  Supreme  Court  were  those  which 
arose  on  the  rulings  of  the  District  Court  in  the  admission  or 
35  v3 
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rejection  of  evidence,  iwid  in  its  charge  to  a  jury  impaneled  to 
try  certain  qaestions  pPepafed  and  submitted  to  them.  The 
judgment  having  been  affirtaeA,  Davis,  the  appellant,  asked 
that  a  statemeflt  of  fkcta  be  made  by  the  Supreme  Court  and 
certified  up  with  the  transcript  of  the  proeeedings  on  an  appeal, 
^his  request  was  complied  with;  and  from  the  statement  made 
it  appears  that  prior  to  July  1, 1871,  Davis,  the  appellant,  held 
the  title  to  a  cei-tain  saw-mill,  Which  on  that  day  he  conveyed 
by  deed,  with  covenants  of  warranty,  to  the  appellee,  Sarah  J. 
Fredericks,  ahd  W.  H.  Drew.  Afterwards,  in  1872,  Davis  and 
Drew  built  a  fldiariBg-mill  on  another  piece  ot  land,  which  they 
continued  to  oWii  in  common  until  March  80, 1874,  when  Drew 
sold  his  half  to  Mrs.  Fredericks  for  two  thousand  dollars,  which 
she  paid  him  in  cash  from  be^r  own  separate  funds.  On  the 
same  day  Mrs.  Fredericks  sold  ahd  conveyed  to  Drew  her 
half  of  the  saw-mill,  receiving  in  payment  certain  notes  and 
securities.  Afterwards  Mrs.  Fredericks  began  this  suit  against 
Davis  to  obtain  a  partition  of  the  flourhig-mill  property.  As 
the  property  was  indivisible,  a  sale  was  necessary  to  effect  the 
partition. 

In  March,  1875,  Davis  Sued  the  htrsband'of  Mrs.  Fredericks 
to  recover  a  debt  which  he  claimed  was  due  him,  and  attach- 
ed the  half  of  the  flouring'^mill  standing  in  the  name  of  Mrs. 
Fredericks,  as  the  property  of  her  husband.  In  the  partition 
Suit  he  insisted  that  Mrs.  Fredericks  held  the  property  in  fraud 
of  his  rights  as  an  attaching  creditor  of  her  husband,  and  at- 
tempted to  make  proof  of  that  fact,  so  that  he  might  reach  by 
his  attachment  the  part  of  the  proceeds  bf  the  sale  that  would 
otherwise  be  set  off  to  her.  For  this  purpose  he  offered  to 
prove  that  his  own  conveyance  to  her  of  the  one-half  of  the 
saw-mill  was  in  fraud  of  his  own  rights  as  a  creditor  of  her 
husband.  This,  as  appears  from  the  statement,  the  Supreme 
Court  ruled  he  was  estopped  by  his  deed  to  her  from  doing. 

The  assignments  of  error  relate  principally  to  the  questions 
arising  on  this  ruUng,  but  we  deem  it  unnecessary  to  consider 
them,  as  we  agree  with  the  court  below  that,  in  view  of  the 
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other  facts  whiQlj.  ha,ve  been  (Jirectly  found,  it  ifi  wholly  inj^ 
material  whether  th^re  was  frwd  W  the  saw-giill  trausaotion 
or  not._  It  is  expressly  stated  to  h^ye  been  a  fact  that  M'"*- 
Fredericks  paid  for  th.%  flpujcing-niill  in  c^sh  from  her  own  sep- 
arate fijftd?,  and  with  this  foued  there  is  nothing  whatever  in 
the  case  to  impeach  or  in  any  manner  invaiiijat^  tbe  convey* 
ance  irmo-  Drew  to.  hw.    The  decree  is  afllrmed. 

Affirmed. 


Christian  "Worlby  and  Henry  McCabb  v.  The  Lqkeb  Ta« 
BACCO  Company,  Charles  T,  Lok^r,  and  Ohaei,es  F.  Lot. 

EER. 

J^anuAry  1ft,  is??,. 

1.  A,  patent  tor  ^n  i^iprovement  in  the  process  of  finishing  plug  tobacco 

held  void  for  want  of  novelty,  it  being  proved  that  the  process  had 
been  used  in  the  factory  of  one  of  the  patentees  by  the  other  pat- 
entee, who  was  anenaploy^of  the  forinei- and  whose  discovery  it  was, 
for  more  than  two  years  prior  to  obtaining-  tlie  patent,  without  any 
attempt  at  concoo-linent. 

2.  Nor  can  thfe  inventor  jreUeve  himself  ^vom  the  consequences  of  such 

public  use  by  assigning  an  interest  in  his  invention  or  patent  to  the 
person  by  wiiooi  it  had  tiius  been  used. 

Appeal  fronj.  the  Circuit  Cx)urt  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

'  Robert  H.  Parkinson,  for  appellants, 

No  brief  filed  for  the  appellees. 

Woods,  J.^The  bill  of  complaint  averred  that. on  A«gust 
§2,  1876,  letters-pategt  of  that  dat^  were  issued  to  Christian 
Worley  and  Henry  McCabe,  the  complainants,,  for  an  im- 
provement in  the  ffiode  of  finishing  pli;^  tobaoco,  of  which 
Worley  was  the  inventor,  and  McCabe  was  his  assignee  of  an 
undivided  half,  and  that,  the  defendants  were  infringing  said 
patent,,  and  prayed  for  an  injunction    to  restrain  further 
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infringement,  and  for  damages  and  an  account  of  profits. 
The  answer  asserted  the  invalidity  of  the  patent  and  denied 
infringement.  Upon  final  hearing  the  Circuit  Court  dismissed 
the  bill,  and  the  complainants  have  appealed  to  this  court. 

The  specifications  on  which  these  letters-patent  were  issued 
declare  as  follows: 

"  The  common  way  to  proceed  in  finishing  plug  tobacco  is 
to  press  the  bunches  into  plugs  having  the  form  seen  in  the 
retail  stores.  The  plugs  are  next  removed  from  the  moulds  in 
which  they  are  pressed,  and  packed  in  boxes,  and  the  boxes 
placed  in  a  room,  where  the  tobacco  is  sweated  and  cured. 
The  plugs  are  afterward  taken  from  the  boxes  and  subjected 
to  a  second  pressing  before  they  are  packed  in  the  boxes  for 


"  My  improved  mode  consists  in  finishing  tobacco  by  placing 
the  plugs  in  a  box  in  alternate  layers  with  thin  metal  plates, 
applying  extreme  pressure  thereto  and  subjecting  the  plugs  to 
dry  heat  for  several  hours,  while  they  are  tightly  compressed 
between  the  plates,  which  are  in  contact  with  the  broad  sides 
of  the  plugs,  and  finally  removing  the  box  and  leaving  the 
contents  therein  until  cold  ; .  the  whole  process  being  adapted 
to  give  a  fine  and  smooth  finish  to  the  wrapper,  and,  by  put- 
ting the  plug  in  proper  condition,  doing  away  with  its  tend- 
ency to  bulge  out  at  the  sides,  as  plugs  are  apt  to  do  when 
they  have  not  been  thus  treated." 

The  claim  was  thus  set  forth : 

"I  am  aware  that  there  is  not  any  novelty  in,  first,  the 
simple  finishing  of  tobacco  by  placing  it  in  a  heated  room, 
and  secondly,  the  simple  pressing  of  tobacco  between  metallic 
plates,  and  therefore  I  do  not.  claim  this  distinct  heating  and 
pressing  of  tobacco  broadly ;  but  what  I  do  claim  as  new  and 
of  my  invention,  and  desire  to  secure  by  letters-patent,  is — 

"  The  mode  of  finishing  tobacco  substantially  as  described, 
consisting  of  placing  the  plugs  in  a  box  in  alternate  layers 
with  thin  metal  plates,  applying  extreme  pressure  thereto, 
and  subjecting  the  plugs  to  dry  heat  of  about  140°  Fahren- 
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heit  for  several  hours  while  they  are  tightly  compressed  be- 
tween the  plates,  which  are  in  contact  with  the  broad  sides  of 
the  plugs,  and  finally  removing  the  box  and  leaving  the  con- 
tents therein  until  cold." 

It  will  be  seen  that  the  patent  disclaims  the  simple  pressing 
of  tobacco  between  plates  and  the  finishing  of  it  by  simply 
placing  it  in  a  heated  room. 

What  appellants  insist  is  new  is  this,  namely :  that  while 
the  plugs  of  tobacco  are  still  confined  in  the  finisher,  (which 
is  the  name  given  to  the  box  in  which  they  are  placed  before 
being  subjected  to  extreme  pressure,)  and  while  still  tightly 
compressed  between  the  metallic  plates,  they  are  placed  in  a 
sweat  room  and  allowed  to  remain  several  hours,  and  before 
being  removed  from  the  finisher  are  taken  from  the  sweat 
room  and  allowed  to  cool. 

This  process,  it  is  contended,  brings  the  oil  of  the  tobacco 
to  the  surface  of  the  plug,  and  gives  it  a  glossy  coating  which 
improves  its  appearance  and  keeps  the  tobacco  from  moulding 
or  swelling. 

The  patent  is,  therefore,  for  the  process  described,  and  noth- 
ing more.  None  of  the  appliances  by  which  it  is  carried  on 
are  claimed  as  new,  and  the  evidence  abundantly  shows  that 
they  are  all  old  devices. 

The  appellees  insist  that  the  patent  is  void  because  the  im- 
provement described  therein  was  in  public  use  at  the  factory 
where  Worley,  the  patentee,  was  employed  for  more  than  two 
years  prior  to  his  application  therefor. 

The  law  applicable  to  the  case  is  section  24  of  the  act  of 
July  8,  1870,  now  embodied  in  the  Eevised  Statutes  as  section 
4886,  which  declares:  "Any  person  who  has  invented  or  discov- 
ered any  new  and  useful  art,  machine,  manufacture,  or  com- 
position of  matter,  or  any  new  and  useful  improvement  thereof, 
not  known  or  used  by  others  in  this  country,  and  not  patented 
or  described  in  any  printed  publication  in  this  or  any  foreign 
country  before  his  invention  or  discovery  thereof,  and  not  in 
public  use  or  on  sale  for  more  than  two  years  prior  to  his  ap- 
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plication,  unless  the  same  is  pro^ved'  to  have  been  abandoned, 
may,,  upon  payment  of  tb«  fees  required  by  la^w  and  other 
due  proceedings  ha,d,  obtaiiit  a  patent  therefori" 

Neither  the  bill  of  complaint  nor  the  eYideiiee  shows  tb« 
date  of  Worley's  application  for  his  patent,  nor  of  the  assign- 
ment of  an  undivided  half  of  his  inventioa  to  McCabe.  The 
patent  itself  bears  date  August  22,  1876,  and  this  must  consc' 
quently  be  taken  as  the  date  of  the  application,  and  of  the  as- 
signment. The  question  is,  therefore,  whether  the  improve- 
ment patented  to- Worley  was  in  public  use  for  more  than  two 
years  prior  to  that  date  j  that  is  to  sa^,.  whether  a  piiiblic  use  prior 
to  August  22,  1874,  is  proven. 

We  think  that  the  testimony  of  the  appellants  themselves 
shows  that  this  question  must  be  answered  in  the  affirmative. 

From  their  depositions  the  following  state  of  facts,  appears,: 

McCabe  was  the  proprietor  of  a  tobacco  manufactory  in  the 
city  of  St..  Louis,,  and  Worley  was  in  his  employment  as  a 
workman  in  the  factory.  In  the  summer  of  1869  McCabe 
moved  his  factory  from  Second  street  to  Cass  avenue,  and  lost 
about  two  Hionths  of  good  working  weather  in  so  doing.  The 
work  of  the  factory  was  consequently  carried  on  pretty  late  in 
the  faJ^  and  McCabe  told  Worley  that  they  should  have  to  got 
to  work  early  in  the  spring.  It  was  to  prevent  the  sweating 
of  tobacco  which  was  manufactured  in  the  spring  of  the  year 
that  Worley,  in  the  fall  of  ^869^  conceived  the  process  for 
which  he  afterwards,  obtained  his  patent.  It  was  at  the  sug- 
gestion of  McCabe  that  he  turn,ed  his  attention  to  the  subject,, 
and  the  process  was  contrived  for  McCabe's  benefit.  It  is 
not  pretended  that  Worley  and  McCabe  were  joint  inventors.. 
The  invention  was  made  by  Worley  alone.  He  at  once  be- 
gan using  his  invention  in  McCabe's  factory.  He  testifies  that 
it  was  complete,  and  he  became  satisfied  with  its  results  in 
1871.  It  is,  true  that  after  that  date  be  made  experiments  to 
4ecide  upon  the  best  mode  of  canstcucting  his  finishers  so  as 
to  secure  the  requisite  strength,  but  the  finisher  constituted  no 
part  of  his  patented  invention.  In  1871  his.  inventioji  was  com- 
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plete,  and  in  his  opinion  successful,,  and  was  adhered  to  from 
that  date  without  change. 

The  process  was  used  iu  the  factory  of  McCahCf  under  th« 
direction  of  Worley,  until  the  application  was  filed  for  the  pat* 
ent  in  1876,  and  aocDrding  to  the  testimony  of  McOabe,  Wor- 
ley continued  the  process  for  McCabe's  benefit,  who  paid  him 
a  salary  larger  than  was  asual  for  his  knowledge  as  a  tobacco 
manufacturer.  During  all  the  time  from  1870  to  1876  thou- 
sands of  pounds  of  tobacco  finished  by  means  of  this  process 
in  the  factory  of  McOabe  were  sold  i^  the  market  every  year^ 
No  injunction  of  secrecy  was  laid  on  McCabe  by  Worley,  ao 
one  was  excluded  from  the  fectory  where  his  process  was  car- 
ried on,  and  at  least  one  mauuifacturer  learned  the  process 
from  observing  it  in  McCabe's  factory,  and  adopted  it  and  used 
it  in  his  owij.  Worley,  it  is  true,  testifies  that  he  told  several 
of  the  hands  employed  in  the  factory  not  to  say  anything 
about  what  they  were  doing,  and  McOabe  says  that  before  the 
patent  was  obtained  there  was  "  an  outside  understanding  "  that 
they  were  "  to  keep  it  away  from  the  public  eye  as  much  as 
possible."  The  testimony  of  the  appellants  on  this  point  is 
most  vague  and  aosatisfactory,  and  it  is  Qvident  that  no  means 
were  taken  by  them  to  keep  the  process  invented  by  Worley  a 
secret,  and  it  was  not  kept  a  secret.  Worley,  according  to  his 
own  testimony,  communicated  his  process  not  only  to  McCab^ 
hut  to  others,  and  used  it  openly  in  McCabe's  factory  fhr  a 
period  of  six  years  before  applying  for  his  patent. 

It  has  been  repeatedly  held  by  this  court  that  a  single  in- 
stance of  public  use  of  his  invention  by  a  patentee,  for  more 
than  two  years  before  the  date  of  his  applicationfor  his  patent, 
will  be  fatal  to  the  validity  of  the  patent  when  issued.  (Mc- 
Clurg  V.  Kingsland,  1  How.,  202 ;  Consolidated  Fruit  Jar  Co.  v. 
Wright,  94  U.  S.,  92;  Egbert  v.  Lippman,  ante,  p.  288. 

We  think  the  testimony  of  the  appellants  themselves  shows 
such  a  public  use  of  the  process  covered  by  Worley's  patent 
as  to  render  it  invalid.  This  evidence  brings  the  case  clearly 
within  the  terms  of  the  decision  of  McClurg  v.  Kingslarjd,  1 
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How.,  uhi  supra,  where  it  was  declared  that  if  a  person  em- 
ployed in  the  manufactory  of  another,  while  receiving  wages, 
makes  experiments  at  the  expense  and  in  the  manufactory  of 
the  employer,  has  his  wages  increased  in  consequence  of  the 
useful  result  of  the  experiments,  makes  the  article  invented, 
and  permits  his  employer  to  use  it,  no  compensation  for  its  use 
being  paid  or  demanded,  and  then  obtains  a  patent  for  it,  the 
patent  is  invalid  and  void. 

Suppose  Worley  had  not  assigned  an  interest  in  his  inven- 
tion to  McCabe,  and,  after  obtaining  his  patent,  had  brought 
suit  against  the  latter  for  infringesnent ;  it  is  perfectly  clear 
that  McCabe  could  have  defended  the  suit  successfully  on  the 
ground  of  his  own  public  use  of  the  invention  for  two  years 
before  the  date  of  the  patent.  If  such  defense  could  be  made 
by  McCabe,  it  could  be  made  by  any  one  else,  for  the  facts 
relied  on  would  render  the  patent  void. 

The  fact  that  McCabe,  just  before  the  patent  was  applied 
for,  became  the  assignee  of  an  interest  in  it,  does  not  make 
this  defense  ^ny  the  less  effectual ;  for  the  assignee  of  a  patent 
right  takes  it  subject  to  the  legal  consequences  of  the  previous 
acts  of  the  patentee.  (McClurg  v.  Kingsland,  1  How.,  ubi 
supra.) 

The  inventor  cannot  relieve  himself  of  the  consequences  of 
the  prior  public  use  of  his  patented  invention  by  assigning  an 
interest  in  his  invention  or  patent  to  the  person  by  whom  the 
invention  was  thus  used. 

We  think  the  evidence  of  the  appellants  themselves  estab- 
lishes clearly  the  defense  under  consideration.  The  decree  of 
the  Circuit  Court  must  therefore  be  affirmed. 

Affirmed. 
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Peter  Jones,  Geokge  L.  DbCottes,  and  William  S.  Whit- 
look  V.  John  Buckell  and  Mary  E.  Bitckell. 

January  16,  1882. 

Everything  being  presumed  in  favor  of  the  rightful  action  of  tlie  lower 
court,  bills  of  exceptions  which  neither  embody  in  themselves  nor 
i-efer  to  the  evidence  contained  in  other  parts  of  the  record,  and  there- 
fore do  not  sliow  the  materiality  of  the  charge  complained  of,  or  that 
it  prejudiced  tlie  exceptant,  cannot  be  considered  here. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

W.  A.  Beach,  for  plaintifl's  in  error. 

C.  W.  Jones,  for  defendants  in  error. 

Waitb,  C.  J. — The  question  argued  in  this  case  is  whether 
a  condemnation  under  the  "  act  to  confiscate  property  used 
for  insurrectionary  purposes,"  passed  August  6,  1861,  (12 
Stat.,  319,  ch.  60,)  carried  the  fee  of  lands  confiscated,  or  only 
the  life  estate  of  the  owner ;  but  we  cannot  discover  t.hat  such 
a  question  is  fairly  presented  by  the  record  for  our  considerar 
tion.  The  ruling  of  the  court  below  on  the  motion  for  a  new 
trial  is  not  reviewable  here.  This  is  well  settled.  (Hender- 
son V.  Moore,  5  Cr.,  11 ;  Railway  Co.  v.  Heck,  102  U.  S.,  120.) 

The  only  questions,  therefore,  arising  on  the  bill  of  excep- 
tions, are  those  presented  by  the  exception  to  the  following 
opinion  and  charge  of  the  court  to  the  jury : 

"The  acts  of  1861  and  1862,  though  differing  in  some 
respects,  are  in  pari  materia;  while  the  one  treats  of  property, 
the  other  of  the  person,  both  are  on  account  of  the  acts  of  the 
person  offending.  The  Armstrong  Foundry  case  shows  that 
you  cannot  proceed  against  the  offending  thing  without  coup- 
ling with  it  the  guilty  knowledge  and  consent  of  the  person, 
and  that  pardon  of  the  offender  absolved  the  property  as  well 
as  the  person.  Upon  review  of  the  whole  case,  the  court 
charges  you  that  the  condemnation  and  sale  of  the  lot  in  ques- 
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tion,  purporting  to  convey  a  fee-simple,  only  conveys  an  estate 
for  the  life  of  Ch^yles  Willey,  and  that  the  heirs  of  the  said 
Charles:  Willey  are  entitled,  to.  recover  the,  same." 

The  pleadings  nowhere  show  that  the  rights  of  the  parties 
depend  on  the  construction  or  effect  of  the  act  of  1861,  and 
no  part  of  the  evidence  is  set  ou,t  in  the  bill  of  exceptions. 
Copies  of  deeds  and  a  sitipjiilation  in  respect  to  evidence  are 
found  in  the  transcript,  but  they  are  nowhere  referred  to  in 
the  bill  of  exceptions,  and  it  is  not  even  stated  in  the  record 
that  tbey  were  used  at  the  trial.  As  long  ago  as  Bunlap  v. 
Monroe,  7  Cr.,  270,  it  was  said  by  this  court  that  "  each  bill 
of  exceptions  must  be  considered  as  presenting  a  distinct  and 
substantive  case,  and  it  is  on  the  evidence  stated  in  itself  alone 
that  the  court  is  to  decide."  Of  course,  evidence  may  be  in- 
cluded in  a  bill  of  exceptions  by  appropriate  reference  to  other 
parts  of  the  record,  and  if  that  had  been  done  here  it  might 
have  been  enough.  But,  with  no  issue  made  directly  by  the 
pleadings^  and  no  evidence  set  forth  or  referred  to  in  the  bill 
of  exceptions  sbowiug  the  materiality  of  the  charge  complained 
of,  the  case  presents  to  us  only  an  abstract  proposition  of  law 
which  may  or  may  not  have  been  stated  by  the  court  in  a  way 
to  be  injurious  to  the  plaintiffs  in  error.  Such  a  proposition 
we  are  not  required  to  consider.  (Reed  V.  Gardner,  17  Wall., 
409.) 

The  judgment,  is  affirmed.  Aimkmbd. 


Benjamin  H,  Micou,  Hwry  0.  Sempli,  Frank  S.  Boykin, 
AND  Benjamin  M.  Botkin  and  Francis  M.  Boykin^  heirs 
AT  LAW  o¥  Olara  K.  Boykin,  pbqhasbd,  by  their  guardian, 
Francis  S,.  Boykin,,  and  Lucy  B.  Mioou»  v.  The  First 
National  Bank  of  Mootgombry, 

January  16, 188a. 

Certain  decrees  rendered  against  a  fatlier,  as  guardian  oi  liis  two  dangh-- 
ters,  for  a  large  snra  in  tUeir  favor,  on  wiiich  executions  were  issued 
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and  nndef  Which  his  pl-dpetty  Was  nearly  all  sold,  held  on  'tl»e  evi^ 
denoe  to  be  valid  and  Jdna^/Jde,  tn  a  suit  brought  hy  other  oretlitors 
to  set  all  the  clecl'ees  and  proceedings  aside,  as  made  by  collusion  tat 
amounts  larger  than  what  was  really  due,  and  alleged  to  be  in  pursu- 
ance of  a  design  and  Conspiracy  to  hinder,  delay,  and  defraud  his 
creditors. 

Appeal  froin  the  CStcait  Court  of  the  United  States  for  the 
Middle  District  of  Alabama. 

P.  Phillips,  W.  A.  Guntef,  and  W.  Eallett  Phillips,  for  appel- 
lants. 

Bavii  Cloptdn,  Samuel  F.  Rice,  and  Hilary  A.  Herher't,  for 
appellee. 

Matthews,  J.^^This  a  bill  in  equity  filed  by  the  appellee, 
the  First  National  Bank  of  Montgomery,  to  subject  lands 
alleged  to  belong  to  Benjamin  H.  Micou  to  the  payment  of  a 
judgment  recovered  by  it  against  him  and  Thomas  M.  Bar- 
nett  and  Nicholas  D.  Batnett,  partners,  as  Barnett,  Micou  & 
Co.,  the  legal  title  to  which  had  been  transferred  to  Henry  C. 
Semple  in  trust  for  Clara  E.  Boykin,  wife  of  Frank  S.  Boykin, 
and  Lucy  B.  Micou,  all  of  whom,  together  with  Benjamin  H. 
Micou,  were  defendants  below,  the  conveyance  being,  as  charge 
ed,  in  fraud  of  the  complainant's  rights  as  a  creditor. 

The  indebtedness  on  which  the  judgtoent  in  favor  of  the 
bank  is  founded  was  existing  at  the  time  of  the  occurrence  of 
the  transactions  which  form  the  subject  of  the  controversy. 

The  fraud  charged  in  the  bill  is  that  Benjamin  H.  MicOu, 
being  at  the  time  guardian  in  the  Probate  Court  of  Tallapoosa 
county,  Alabama,  of  his  daughters,  Clara  E.  Boykin  and  Lucy 
B.  Micou,  confederated  and  colluded  with  them  and  with  Frank 
S.  Boykin,  husband  of  Clara,  to  procure  judgments  and  decrees 
to  be  entered  up  against  himself  by  said  Probate  Court  in  the 
matter  of  said  guardianships,  and  to  have  all  of  his  property 
liable  to  sale  under  legal  process,  except  such  personal  prop- 
erty as  they  might  aid  him  to  fraudulently  convert  to  his  own 
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use,  and  excepting  some  property  bought  by  another  creditor, 
sold  and  transferred  to  his  said  daughters,  with  the  intent  on 
the  part  of  all  of  said  parties  thereby  to  hinder,  delay,  and  de- 
fraud the  creditors  of  the  said  Benjamin  H.  Micou,  he  being  at 
the  time  insolvent. 

By  virtue  of  this  conspiracy,  it  is  alleged  that  settlements 
and  decrees  were  caused  to  be  made  in  said  Probate  Court, 
whereby  it  was  falsely  and  fraudulently  made  to  appear  that 
on  February  10,  1874,  the  said  Benjamin  H.  Micou  was  in- 
debted to  Clara  E.  in  the  sum  of  |88,300,  for  which  sum  a 
decree  was  rendered  in  said  court  in  favor  of  Clara  and  her 
husband  against  him,  and  that  on  February  24,  1874,  said  Mi- 
cou was  indebted  to  Lucy  B.  in  the  sum  of  $88,031.77,  for 
which  sum  a  decree  was  rendered  in  said  court  in  her  favor. 
Copies  of  the  proceedings  in  the  Probate  Court  are  exhibited. 
At  the  time  of  the  settlement  with  her,  Lucy  was  a  minor  over 
the  age  of  nineteen  years. 

It  is  charged  in  the  bill  that  in  making  said  settlements  Mi- 
cou "did  not  contend  for  or  desire  fair  and  proper  settlements, 
and  that  there  was  no  real  eflbrt  on  his  part  to  introduce,  as  he 
had  it  in  his  power  to  do,  or  inform  his  attorney  of,  evidence  to 
show  that  he  was  not,  as  your  orator  avers  he  was  not,  charge- 
able with  the  amounts  and  sums  he  permitted  to  be  found 
against  him  by  collusion  "  with  his  daughter  and  son-in-law. 

The  bill  further  states  as  follows :  "  Orator  is  without  any 
means  of  showing  in  this  his  bill  the  particular  items  and 
amounts  improperly  and  coUusively  charged  against  said  Ben- 
jamin H.  Micou,  and  items  for  which  he  should  have  received 
credit  in  said  settlements,  further  than  is  herein  shown,  the 
facts  upon  which  said  settlements  ought  to  have  been  made 
being  peculiarly  within  the  knowledge  of  said  B.  H.  Micou 
and  the  other  defendants  hereto  and  not  of  your  orator  ;  but 
orator  charges  that  the  item  of  ninet^'-one  thousand  six  hun- 
dred and  forty-eight  and  ^-q%  dollars,  with  which  the  said  Ben- 
jamin H.  allowed  his  account  to  be  surcharged  on  said  settle- 
ment, was  not,  and  was  known  to  the  said  Benjamin  H.  and  to 
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the  said  Clara  E.,  Frank  S.,  and  Lucy  B.  not  to  be,  legally 
and  justly  due  from  hira;  that  each  item  of  negro  hire,  of 
which  said  sum  is  partly  made  up,  was,  if  said  Benjamin  H. 
was  rightfully  chargeable  with  any.  part  thereof,  charged  at  too 
high  a  rate,  and  that  said  sum  of  ninety-four  thousand  seven 
hundred  and  ninety-nine  and  ^"^^jj^  dollars  was  too  much  by  a 
large  sum,  of,  to  wit,  fifty  thousand  dollars,  and  thai  this  could 
have  been  shown  to  the  court  by  testimony,  if  he,  the  said  Ben- 
jamin H.,  had  desired  to  make  a  fair  and  valid  settlement. 

"  Orator  further  charges  that  said  Benjamin  H.  was  not,  and 
he  and  his  said  daughters  then  well  knew  that  he  was  not, 
chargeable  with  the  large  sums,  or  any  part  thereof,  shown  in 
Exhibits  A  and  B  to  have  been  charged  against  him  for  negro 
hire  and  land  rent,  for  that,  as  orator  charges,  the  said  B.  H. 
Micou  was,  by  order  of  said  Probate  Court,  made  as  shown  by 
the  full  and  true  copies  thereof  hereto  attached,  and  marked 
Exhibit  1),  and  prayed  to  be  taken  as  part  of  this  bill  of  com- 
plaint, authorized  to  keep  his  said  daughters'  property  together, 
and  he  was  only  liable  to  account  for  the  profits  arising  from 
the  same,  which  were  small." 

The  decrees  referred  to  were  rendered  in  February,  1874, 
and  by  the  law  of  Alabama  (Code  of  Alabama,  sec.  2794)  it 
is  provided  that  "all  final  decrees  against  guardians  have  the 
force  and  eft'ect  of  judgments  at  laws,  upon  which  execution 
may  issue  against  them  and  the  sureties  on  their  bonds." 

The  two  brothers  Barnett,  who  were  partners  of  Micou,  were 
also  his  brothers-in-law,  uncles  of  Clara  E.  and  Lucy,  his 
daughters  and  wards,  and  were  sureties  on  his  bond  as  their 
guardian.  The  decree  in  favor  of  Lucy,  who  at  the  time  of 
its  rendition  was  still  under  age,  was  rendered  in  the  name  of 
H.  A.  Garrett,  who  had  been  appointed  her  guardian  ad  litem 
for  that  purpose. 

Executions  were  issued  upon  both  decrees  to  the  sheritt"  of 
Montgomery  county,  who  also  at  the  same  time  held  some  other 
executions  against  the  same  defendants,  under  which  all  the  real 
estate  belonging  to  the  Barnetts  and  Micou  was  sold,  and  con- 
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veyed  by  tlie  sheriff  to  Henry  €.  Semple,  who  was  the  alftorney 
for  Lucy  B.  and  Clai'a  E.  and  her  husband,  except  one  parcel 
bought  in  by  one  Pittman,  plaintiff  in  one  of  the  other  execu- 
tions, und'er  an  arrangement  made  with  him  by  Semple  on  be- 
half of  his  clients.  Basch  'of  the  executions  in  favor  of  Mrs. 
Boykin  and  Lucy  B.  Micoa  was  credited  with  |49,540,3'6  as 
the  proceeds  of  these  sales.        , 

Executions  were  also  issued  upon  the  decrees  to  the  sheriff 
of  Macon  county,  where  Benjamin  H.  Micou  owned  a  planta* 
tion,  which  he  cultivated,  and  on  which,  it  is  alleged,  there  was 
a  large  amount  of  personal  property  belonging  to  him,  consist- 
ifig  of  a  crop  of  corn,  cotton  and  grain,  and  plantation  took. 
The  executions  first  issued  to  this  county,  i.'t  is  charged,  were 
returned  without  levy  npon  the  personal  property,  under  in- 
structions from  the  plaintiffs  to  that  effect,  in  order  io  enable 
Mioou  to  dispose  of  it  otherwise,  which  it  is  averred  he  did, 
and  thereafter  a  levy  Was  made  on  the  real  estate,  which  was 
sold  and  conveyed  to  Micou  himself  as  trustee.  These  lands, 
it  is  charged,  were  worth  $6,000,  but  were  sold  for  $1,250. 

Executions  on  the  decree  were  likewise  issued  to  Elmore 
county,  under  which  real  estate  belonging  to  Micou,  and  also 
to  the  Bametts,  was  sold  to  Semple.  It  is  charged  that  there 
was  a  large  amount  of  personal  propei'ty  belonging  to  the  de- 
fendants on  these  lands,  which  was  not  levied  on,  in  order 
that  the  defendants  might  convert  them  to  their  own  use  by 
^ome  other  disposition ;  and  it  is  charged  in  the  bill  "  that  since 
the  rendition  of  said  decrees  there  has  been  a  complete  under- 
standing and  agreement  between  the  parties  to  said  executions 
that  the  plaintitis  therein  should  so  use  said  decfrees,  and  pro- 
cess to  be  issued  thereunder,  as  to  enable  the  defendants  there- 
in to  hinder,  defraud,  and  delay  their  several  creditors,  in  that 
they  were  to  be  permitted  and  aid.ed  in  converting  property  to 
their  own  use,"  as  therein  shown ;  and  that,  in  further  pursu- 
ance thereof,  notwithstanding  the  sales  of  the  real  estate,  the 
defendants  in  the  executions  have  been  permitted  to  remain  in 
possession  thereof  for  their  own  use. 
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The  Barnetts  were  not  made  parties  to  the  bill,  and  no  re- 
lief is  prayed  against  them. 

It  is  also  charged  in  the  bill  that  Semple  holds  the  legal 
title  to  the  property  conveyed  to  him  under  the  sale  on  execu- 
tion upon  some  secret  trust,  in  which  the  Barnetts  and  Micou 
have,  by  agreement,  some  beneficial  interest. 

It  is  also  alleged  that  at  the  time  of  the  settlement  of  the 
accounts  in  the  Probate  Court  Lucy  B.  was  a  minor  over  the 
age  of  nineteen  years,  but  that  her  disability  of  non-age  had 
been  removed  by  a  special  proceeding  for  that  purpose  under 
a  statute  of  Alabama ;  but  these  proceedings,  a  transcript  of 
which  is  exhibited  with  the  bill,  show  that  the  decree  of  the 
chancery  court  removing  her  disability  was  not  made  until 
June,  1874,  although  the  petition  therefor  was  filed  in  May, 
1873,  and  in  point  of  fact  the  settlement  by  Micou  of  his  ac- 
count as  her  guardian  was  made,  as  appears  by  the  proceed- 
ings in  the  Probate  Court,  on  his  resignation  of  his  guardian- 
ship, accepted  of  record  on  January  26, 1874,  and  was  effected 
by  the  appointment  of  Garrett  as  her  guardian  ad  litem  in  the 
matter  of  the  settlement. 

In  his  petition  to  the  chancery  court  praying  for  the  removal 
of  the  disability  of  non-age  in  respect  to  Lucy,  her  father  states, 
as  reasons  for  the  relief j  as  follows:  "  Said  minor  is  possessed 
in  her  own  right  of  a  considerable  estate,  real  and  personal, 
and  a  large  part  of  said  personal  estate  consists  of  demands 
against  petitioner,  which  he  is  now  ready  and  willing  to  settle 
and  account  for;  said  minor  is  a  young  lady  of  at  least  aver- 
age intelligence  and  more  than  ordinary  education  and  aquire- 
ments,  and  is,  perhaps,  as  competent  now  to  manage  her  own. 
affairs  as  she  ever  will  be.  Your  petitioner  is  at  this  time 
able  and  willing  to  settle  all  her  demands  against  him.  But, 
inasmuch  as  he  is  engaged  in  commercial  and  manufacturing, 
pursuits,  and  as  the  result  of  such  pursuits  is  proverbially  uut 
certain,  petitioner  may  by  adverse  fortune  be  deprived  of  the- 
means  of  making  such  full  settlement  after  said  minor  arrives - 
at  the  age  of  twenty-one  years;  and  petitioner  further  states 
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that  Thomas  M.  Barnett  and  Nicholas  D.  Barnett,  the'  sureties 
of  petitioner  on  his  bond  as  guardian,  are  engaged  in  the  sam* 
.pursuits  as  himself,  and  liable  to  the  same  disaster,"  &c. 

In  point  of  fact,  at  and  previous  to  that  time  Benjamin  H. 
Micou  was  and  had  been  president  and  managing  agent  of  the 
Tallassee  Manufacturing  Company  No.  1,  doing  a  large  bus- 
iness, with  its  office  in  Montgomery,  Ala.,  and  in  which  he 
and  the  Baruetts  were  largely  interested  as  the  principal  stock- 
holders. The  firm  of  Barnett,  Micou  &  Co.  had,  in  the  fall  of 
1873,  lent  its  credit  to  said  manufacturing  company  to  the  ex- 
tent, it  is  alleged,  of  three  hundred  thousand  dollars,  at  which 
time,  it  is  also  alleged,  that  company  had  become  embarrassed, 
and  in  December,  1873,  suspended  payment. 

It  is  also  charged  that  the  firm  of  Barnett,  Micou  &  Co.  and 
its  individual  members  were  largely  indebted  on  other  accounts, 
in  excess  of  the  value  of  their  property,  subject  to  levy  and 
sale  under  process,  which  it  is  alleged  was  not  greater  than 
?175,000. 

Clara  E.  Micou  intermarried  with  Frank  S.  Boykin  July  10, 
1873,  shortly  after  which,  it  is  alleged,  and  before  the  settle- 
ment with  her  as  guardian  in  the  Probate  Court,  her  father 
transferred  to  her  in  payment  of  that  sum,  ou  account  of  what 
was  due  to  her  from  him,  |30,000  in  the  capital  stock  of  the 
Tallassee  company,  but  omitted  the  same  from  his  account  in 
the  settlement,  in  pursuance  of  the  fraudulent  purpose  already 
charged.  ' 

Answers  under  oath  are  required  from  the  defendants,  and 
numerous  special  interrogatories  covering  the  whole  scope  of 
the  bill  are  addressed  to  them. 

The  account  of  Benjamin  H.  Micou  as  guardian  of  his 
daughters,  as  filed  by  him  in  the  Probate  Court  for  settlement 
January  13,  1874,-is  exhibited  with  the  bill.  This  account  be- 
gins with  a  balance  to  the  debit  of  the  guardian,  as  ascertained 
on  a  former  settlement  by  thie  Probate  Court  in  1859,  which, 
with  interest,  amounts  to  over  $20,000,  and  includes  cash  items, 
being  apiounts  received  for  them,  as  distributees  of  the  estates 
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of  T.  M.  Barnett,  Sr.,  their  mother's  father,  and  of  the  estate 
of  their  mother,  which,  with  interest,  amount  to  about  $70,000 ; 
the  other  items  consisting  of  sums  received  on  account  of  the 
income  arising  from  their  property  ;  but  no  income  is  allowed 
them  for  the  years  1862,  1863,  1864,  and  1865,  on  the  ground 
that  none  was  received;  and  the  guardian  charges  himself  with 
rent  for  their  real  estate  from  1866  to  1873,  rented  by  himself, 
at  the  rate  of  $1,000  per  annum.  The  balance  admitted  by 
the  guardian  to  be  due  to  the  two  wards  is  $107,430.52. 

That  this  account  was  rendered  in  good  faith,  and  that  there 
was  due  at  the  time  from  Benjamin  H.  Micou  to  his  wards  at 
least  as  much  as  the  balance  shown  by  it,  are  facts  not  ques- 
tioned by  the  bill,  but  admitted,  if  not  expressly,  by  necessary 
implication  to  be  true.  Indeed,  the  very  fraud  charged  and 
relied  on  as  constituting  the  ground  of  the  relief  prayed  for  is 
that  the  parties  did  not  abide  by  this  accounts 

It  appears,  however,  by  the  transcript  of  the  proceedings  in 
the  Probate  Court  that  Mrs.  Clara  E.  Boykin,  by  her  attorney, 
Elmore  J.  Fitzpatriek,  objected  to  the  allowance  of  certain 
items  in  the  account  as  filed,  and  it  is  recited  that  "  the  court 
having  listened  to  the  argument  of  counsel,  and  heard  the  tes- 
timony offered  in  support  of  the  said  objections,  decided  and 
ordered"  that  the  guardian  be  charged  with  certain  enumer- 
ated items.  They  consisted  of  amounts  charged  against  him 
as  hire  of  slaves  for  the  yeai's  1859  to  1865,  both  inclusive, 
and  also  rents  for  land  during  the  same  period,  and  surcharg- 
ing the  account  for  rents  from  1866  to  1873,  and  readjusting 
the  account  in  some  other  particulars,  striking  out  the  items 
of  debit  for  proceeds  of  cotton,  and  disallowing  certain  items 
of  credit.  The  final  result  was  to  credit  the  guardian  with 
sums  in  the  aggregate  amounting  to  $22,261.98,  and  charging 
him  with  sums  amounting  to  $92,553.95,  increasing  the  balance 
against  him  in  the  sum  of  $76,291.08,  and  allowing  for  an  error 
of  addition,  making  the  final  balance  against  him  the  sum  of 
$185,967.60,  of  which,  after  deducting  costs  and  commissions, 
Mrs.  Boj'kiu  was  entitled  to  one-half,  being  $88,800.  For 
36  v3 
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that  amount  judgment  was  rendered  in  her  favor  February 
10,  1874,  with  an  order  for  an  execution  thereon  against  the 
guardian  and  his  sureties. 

The  account  of  the  guardian  with  his  daughters  was  kept 
jointly,  as  their  interests  in  the  property  had  never  been  sep- 
arated; and  similar  proceedings  in  the  settlement  with  his 
daughter  Lucy  resulted,  on  February  24,  1874,  in  a  judgment 
in  favor  of  Henry  A.  Garrett  for  her  use,  he  having  been  ap- 
pointed her  guardian  ad  litem,  to  represent  her  in  the  settle- 
ment, for  the  sum  of  $88,031.77. 

The  accounts  as  originally  tiled  by  the  guai'dian  are  based 
upon  the  principle  of  crediting  the  wards  with  the  net  proceeds 
of  the  operation  of  their  plantations,  carried  on  for  them  by 
their  father;  while  the  accounts  as  settled  by  the  Probate  Court 
charge  him  with  the  risks  and  losses  of  the  business  as  carried 
on,  re.quiring  him  to  account  as  if  he  had  rented  the  planta- 
tions and  hired  the  slaves  for  his  own  use,  at  such  sums  as  he 
might  have  obtained  from  others. 

It  seems  not  to  be  denied  that  the  latter,  under  the  laws  of 
Alabama,  was  a  proper  mode  and  basis  of  settlement,  nnless 
the  guardian  could  show  some  previous  special  authority  for 
carrying  on  the  operations  of  the  plantation  in  the  name  and 
at  the  risk  of  his  wards. 

In  the  settlement  of  Micou's  accounts  it  was  claimed  on  his 
behalf,  and  as  a  justification  of  his  account  as  filed  by  himself, 
that  such  special  authority  existed ;  and  to  prove  this  there  was 
produced  an  order  of  the  Probate  Court  of  Tallapoosa  county, 
dated  July  18,  1859,  which,  it  was  claimed,  contained  such  au- 
thority. It  appears  from  a  copy  of  that  order,  exhibited  with 
the  bill,  that  on  November  22, 1858,  Benjamin  H.  Micou,  as 
guardian  of  his  daughters,  filed  a  petition  setting  forth  that  it 
was  to  the  interest  of  said  minors  that  the  slaves  belonging  to 
them  be  kept  together  and  worked  on  a  plantation  instead  of 
hired  out,  and  that  for  said  purpose  it  was  necessary  to  pur- 
chase a  plantation  on  which  to  work  said  slaves,  and  to  the 
interest  of  said  minors  so  to  do ;  suggesting  that  he  had  con- 
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tracted  for  the  purchase  of  a  described  tract  for  the  purpose 
aforesaid,  and  praying  for  an  order  authorizing  him  to  pur- 
chase and  pay  for  the  same.  The  probate  judge  accordingly 
appointed  commissioners  to  report  as  to  the  value  of  the  lands 
and  the  necessity  of  the  purchase.  On  December  20,  1858, 
another  order  was  entered,  reciting  the  report  of  the  commis- 
sioners in  favor  of  the  purchase  for  the  purpose  and  at  the  price 
named ;  and  "  it  appearing  to  the  court  from  the  report  of  said 
commissioners,  and  from  legal  and  proper  evidence,  that  it  is 
to  the  interest  of  said  minors  that  said  slaves  should  be  kept 
together  and  worked  on  a  plantation,  and  that  the  purchase  of 
the  above-described  plantation  is  a  necessary  one,"  &c.,  it  was 
therefore  "ordered,  adjudged,  and  decreed  by  the  court  that 
the  said  Benjamin  H.  Micou  do  forthwith  proceed  and  purchase 
said  lands  or  plantation  above  described  at  the  price  or  sum 
aforesaid  for  the  use  and  benefit  of  said  minors,"  &c.,  and  "  it 
is  further  ordered  that  when  said  guardian  shall  have  perfected 
said  purchase  and  received  titles  for  said  land  he  report  the 
same  to  this  court." 

On  June  23, 1859,  the  guardian  made  report  of  the  author- 
ized purchase  and  of  the  payment  of  the  price,  and  that  a  title 
had  been  made  to  the  lands.  This  report  was  approved  and 
confirmed  by  an  order  of  the  court  made  July  18,  1859,  but  it 
does  not  appear  that  any  further  order  was  made  by  the  court 
directing  or  authorizing  the  guardian  to  keep  the  slaves  of  his 
wards  together  and  work  them  on  their  plantation,  at  their 
risk  and  expense,  instead  of  hiring  them  out  and  renting  the 
lands.  And  the  Probate  Court  decided,  in  the  matter  of  the 
final  settlement  of  his  accounts,  that  the  order  to  purchase  the 
additional  land,  of  December  20,  1858,  relied  on  as  authority 
for  so  doing,  did  not  have  such  effect;  and  the  judge  accord- 
ingly adjusted  the  account  and  found  the  balance  due  on  the 
principle  stated. 

This  judgment  is  attacked  by  the  complainant  below  as  col- 
lusive and  fraudulent,  and  the  right  to  the  relief  sought  rests 
upon  that  charge. 
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The  prayer  of  the  bill  is  that  the  decrees  of  the  Probate 
Court  establishing  these  balances  as  due  from  Benjamin  H. 
Micoti,  as  guardian,  to  his  daughters,  respectively,  together 
with  all  proceedings-,  executions,  and  sales  under  them  of  the 
property  of  Benjamin  H.  Micou,  be  declared  to  be  null  and 
void,  and  that  the  lands  of  Micou  sold  under  them  be  subjected 
to  the  payment  of  the  debt  due  to  the  complainant,  and  for 
general  relief. 

As  required^  the  defendants  answered  severally,  under  oath, 
and  specifically  deny  ievery  allegation  of  the  bill  charging  fraud 
and  conspiracy;  These  answers  are  supported  by  the  testi- 
mony of  the  parties,  taken  on  their  own  behalf  in  the  cause. 

The  principal  defendant,  Benjamin  H.  Micou,  in  his  answer 
states  that  soon  after  his  daughter  Clara,  afterwards  Mrs.  Boy- 
kin,  became  of  age,  "he  commenced  to  make  preparation  for 
settling  the  whole  of  his  account  with  his  two  daughters  of  his 
guai'dianship  of  their  property,  and  in  the  spring  of  1873  -he 
collected  up  his  accounts  and  vouchers  in  regard  to  his  man- 
agement of  their  estate  and  placed  them  in  the  hands  of  his 
attorney,  David  I.  Blakey,  and  directed  him  to  make  out  a 
full  and  correct  account  for  settlement  of  said  guardianship ; 
and  as  he  desired  to  be  relieved  of  the  responsibility  of  said 
trust  entirely,  and  his  other  daughter,  Lucy,  was  nearly  of  age, 
he  at  the  same  time  instrilcted  his  said  attorney  to  prepare  a 
petition  to  the  Chancery  Court  of  Elmore  county  praying  to 
have  said  Lucy  relieved  from  the  disabilities  of  minority,  so 
that  he  might  settle  at  the  same  time  with  both  of  his  said 
wards ;  that  he  failed  to  procure  a  decree  at  the  June  term  of 
said  Chancery  Court  of  Elmore  county,  and  on  account  of  bad 
health  and  absence  from  the  city  of  Montgomery  and  State  of 
Alabama  during  most  of  the  summer  of  1873,  was  unable  to  fur- 
nish his  attorney  with  the  information  necessary  from  time  to 
time  to  enable  said  attorney  to  properly  prepare  said  account; 
the  said  settlement  was  further  delayed  by  the  breaking  out  of 
yellow  fever  in  Montgomery  in  the  fall  of  1873  and  by  the 
financial  panic,  which  occupied  the  whole  of  respondent's  atten- 
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tion  and  compelled  Will  to  give  the  whole  of  his  time  to  the 
management  of  the  affairs  of  the  Tallassee  Manufacturing  Com- 
pany, to  the  exclusion  of  his  private  business,  so  that  he  was 
unable  to  take  up  the  matter  of  the  settlement  of  his  guardian- 
ship until  after  his  connection  with  the  Tallassee  Manufactur- 
ing Company  ceased,  in  January,  1874 ;  and  that  in  making 
said  settlements  he  did  not  consult  or  confer  with  said  Clara 
or  Frank  Boykin  or  Lucy  Micou,  and  did  not  give  to  his  at- 
torney any  instructions  to  make  out  any  different  account  from 
the  one  ordered  to  be  made  in  the  spring  of  1873,  when  re- 
spondent believed  himself  to  be  a  rich  man  and  amply  able  to 
pay  all  his  debts ;  and  respondent  is  informed  by  his  said  at- 
torney, and  believes  and  so  states,  that  the  account  tiled  by 
him  for  settlement  of  his  guardianship  in  the  Probate  Court  of 
Tallapoosa  county  is  substantially  the  same  that  was  prepared 
by  his  said  attorney  in  the  summer  of  1873." 

This  statement  is  inconsistent  with  the  supposition  that  the 
■  settlement  of  his  accounts  as  gnai'dian  was  promoted  by  any 
belief  in  the  imminency  of  his  insolvency ;  and  that  it  was  not 
so  is  corroborated  by  the  circumstances  of  a  transaction  charg- 
ed in  the  bill  as  one  of  the' evidences  of  the  fraud  alleged 
against  him.  It  appears  that  about  the  time  of  the  marriage 
of  his  daughter  Clara,  which  occurred  in  July,  1873,  he  gave 
her  certificates  of  shares  of  the  capital  stock  of  the  Tallassee 
Manufacturing  Company  to  the  amount  of  $30,000,  in  pay- 
ment of  that  amount  of  his  indebtedness  to  her  as  her  guardian. 
She  gave  a  receipt  for  it  at  the  time ;  but  soon  after,  upon  its 
being  made  known  to  her  husband,  and  on  the  advice  of  counsel, 
the  transaction  was  canceled,  as  one  that  he  could  not  insist  upon. 
The  omission  to  charge  this  as  a  payment  in  his  account  is 
alleged  against  him  as  proof  of  fraud.  But  if  at  this  time  he 
was  aware  of  his  own  insolvency  and  that  of ^ the  manufactur- 
ing company,  the  fraud  attempted  was  against  and  not  in  favor 
of  his  daughter.  No  such  uncharitable  view  of  his  conduct 
has  been  entertained  in  any  quarter.  The  more  reasonable 
and  probable  supposition  is  that  at  the  time  he  hoped  to  sup- 
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port  his  credit,  preserve  his  business,  save  his  property  and 
pay  his  debts,  and  thus  maintain  the  value  of  the  property 
transferred  to  his  daughter.  The  circumstances  which  induc- 
ed the  cancellation  of  the  transaction  altogether  preclude  the 
supposition  of  an  intention  to  perpetrate  a  fraud  upon  the 
complainant. 

Mr.  Micou  states  further  in  his  answer  "that  at  the  time  he 
filed  his  account  for  settlement  in  said  Probate  Court  he  did 
not  think  he  was  liable  for  the  rents  and  negro  hires  after- 
wards charged  against  him,  because  he  believed  that  an  order 
had  been  made  by  the  Probate  Court  of  Tallapoosa  directing 
said  estate  to  be  kept  together,  and  so  informed  his  attorney ; 
and,  therefore,  his  account  was  made  out  on  the  basis  of  charg- 
ing himself  only  with  the  real  profits  derived  from  the  cultiva- 
tion of  the  plantation  purchased  for  said  wards,  after  deducting 
the  plantation  expenses  and  the  expense  of  stocking  said  plan- 
tation with  mules,  utensils,  and  other  stock ;  and  respondent 
had  no  knowledge  that  any  efl:brt  would  be  made  to  charge 
him  with  the  said  hires  and  rents  until  the  question  came  up 
in  the  I'robate  Court  of  Tallapoosa  county  on  the  said  settle- 
ment, when  Elmore  J.  Fitzpatrick,  representing  the  interests 
of  said  wards,  contended  that  the  order  which  defendant  had 
always  understood  to  be  an  order  to  keep  the  said  wards'  estate 
together,  was  in  fact  an  order  only  to  buy  a  plantation,  and 
insisted  on  his  right  to  charge  defendant  with  rents  and  hires. 
Kespondent's  attorney,  acting  under  his  instructions,  resisted 
said  claim  and  argued  the  question  of  the  proper  interpretation 
of  said  order  to  the  said  Probate  Court,  but  the  court  decided 
that  respondent  should  be  charged  with  rents  and  hires." 

That  this  litigation  was  adverse  and  bona  fde  is  testified  to, 
also,  by  Blakey,  the  attorney  for  the  guardian,  and  by  Fitz- 
patrick, the  attorney  for  the  wards,  and  by  Semple,  the  regu- 
lar attorney  of  the  latter,  and  for  whom  Fitzpatrick  acted  as 
a  substitute  on  the  occasion.  They  severally  deny  that  there 
was  any  collusion  or  understanding,  or  concert  of  any  kind, 
between  them,  or  with  their  clients,  in  reference  to  the  matter. 
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If  in  point  of  fact  there  was  any  such  collusive  agreement, 
and  a  feigned  contest  in  pursuance  of  it,  these  witnesses  must 
have  known  it,  for  they  were  the  instruments  through  whom 
alone,  together  with  the  judge,  it  was  effectuated ;  and  there  is 
nothing  in  the  case  that  warrants  the  alternative  of  rejecting 
their  testimony  as  untrustworthy. 

Some  expressions  in  the  deposition  of  Sturdevant,  the  pro- 
bate judge,  are  referred  to  in  argument  as  indicating  that  the 
contest  before  him  was  not  earnest ;  such  as  that  Blakey,  the 
attorney  for  Micou,  after  a  short  argument  in  opposition  to  the 
contention  of  Fitzpatrick,  "  yielded  the  point " ;  but  he  dis- 
tinctly and  clearly  states  the  issue  between  them  and  the 
grounds  of  it.  He  says  that  "  the  whole  question  turned  upon 
the  fact  that  there  was  no  authority  given  to  Micou  to  keep 
the  estate  together  and  to  run  the  farm  " ;  that  he  decided  that 
there  was  no  such  authority,  and  that  the  account  was  settled 
upon  that  basis.  There  is  no  intimation  that  this  judge  was 
privy  or  party  to  the  fraud  charged  against  Micou,  nor  is  it 
claimed  that  any  fraud  in  procuring  the  judgment  was  prac- 
ticed by  the  parties  or  their  attorneys  upon  him.  A  legitimate 
question  was  in  fact  submitted  to  him  for  decision,  and  the  re- 
sponsibility of  rendering  the  appropriate  judgment  was  dis- 
tinctly imposed  upon  him  by  the  law  and  the  act  of  the  parties. 
He  rendered  his  decrees,  and  we  have  no  doubt  in  perfect  good 
faith ;  whether  correctly  or  otherwise  is  not  a  question  that  can 
be  made  in  this  case.  There  is  certainly  nothing  in  their  nat- 
ure, nor  in  the  estimate  of  values  contained  in  them,  to  justify 
the  inference  that  the  judge  was  moved  by  auy  illegal  or  im- 
proper influences.  Indeed,  we  are  not  referred  by  counsel  to 
any  principle  or  authority  in  the  law  of  Alabama  to  show  that, 
under  the  circumstances  in  proof  before  the  Probate  Court, 
the  judge  ought  to  have  come  to  any  different  decision.  But 
it  is  enough  for  the  purposes  of  this  case  to  find,  as  we  do,  that 
there  was  no  fraud  in  the  settlement  and  decrees  on  the  part 
of  either  guardian  or  wards. 

There  being  a  failure  of  proof  of  the  pi'incipal  fact  alleged — 
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the  corpus  delicti — all  the  circumstances  of  suspicion  that -are 
arrayed  as  evidential  lose  their  signiticance.  That  Micou  was 
insolvent,  and  chose  to  prefer  his  daughters  to  the  extent  to 
which  they  were  his  creditors,  as  his  wards,  and  furnished  them 
an  opportunity,  by  means  of  a  settlement  made  in  good  faith, 
and  established  by  the  decree  of  a  competent  court,  to  subject  his 
individual  property  to  their  payment  in  preference  to  the  com.- 
plainant  and  other  creditors  of  the  partnership  of  which  he 
was  a  member,  may  well  be  admitted  to  be  sufficiently  proven. 
But  it  is  all  that  remains,  and  must  be  admitted  at  the  same 
time  to  be  fully  sanctioned  by  the  law  of  Alabama.  The 
statute  of  that  State,  which  is  invoked  as  the  ground  of  the 
relief  prayed  for  in  the  bill,  prescribes  that  "  all  conveyances 
or  assigriments,  in  writing  or  otherwise,  of  any  estate  or  inter- 
est in  real  or  personal  property,  and  every  charge  upon  the 
same  made  with  intent. to  hinder,  delay,  or  defraud  creditors, 
purchasers,  or  other  persons  of  their  lawful  suits,  damages,  for- 
feitures, debts,  or  demands,  and  every  boud  or  other  evidence 
of  debt  given,  suit  commenced,  decree  or  judgment  suffered 
with  a  like  intent,  against  the  persons  who  are  or  may  be  so 
hindered,  delayed,  or  defrauded,  their  heirs,  personal  repre- 
sentatives, and  assigns,  are  void."  Nevertheless,  it  is  equally 
true,  as  it  is  expressly  admitted  in  argument,  that  by  the  law 
of  that  State  a  debtor  has  the  right  to  prefer  one  creditor  over 
another,  although  such  preference  may  leave  the  debtor  with- 
out the  means  of  paying  his  other  debts.  And  thus  conferring 
upon  an  insolvent  debtor  the  right  of  absolute  choice  among 
his  creditors,  the  law  does  not  require  one  who  is  at  the  same 
time  father  and  guardian  to  discriminate  against  his  own  flesh 
and  blood,  to  whom  he  is  indebted  as  their  trustee. 

Even  the  bankrupt  law  which  was  then  in  force,  and  might 
have  been  invoked,  for  aught  that  appears  in  this  record,  by 
the  complainant,  to  prevent  the  preference  of  which  it  com- 
plains, as  a  fraud,  upon  it,  assigns  to  the  debt  due  from  Micou 
to  his  daughters,  as  their  guardian,  a  superior  quality  to  that 
belonging  to  the  claims  of  ol-ditiary  creditors ;  for  his  discharge 
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in  bankruptcy  would  not  have  released  him  from  his  legal  ob- 
ligation to  his  wards.  And  even  had  the  distribution  of  his 
property,  both  that  belonging  to  him  individually  and  that  of 
the  partnership  of  Barnett,  Mieou  &  Co.,  been  made  undel" 
proceedings  in  bankruptcy,  the  very  preference  secured  to  his 
daughters  by  the  decrees  of  the  Probate  Court  would,  under  the 
Qircumstances  of  the  case,  have  still  resulted;  for  in  that  case 
the  individual  property  of  the  partners  would  have  been  first 
applied  to  pay  in  full  all  their  individual  debts,  leaving  to  the 
partnership  creditors — such  as  the  present  complainant — the 
partnership  assets  and  only  the  surplus  of  the  individual  prop- 
erty of  the  partners.  This  was  precisely  what  took  place  un- 
der the  proceedings  in  question. 

It  is  alleged  in  the  bill,  and  urged  in  argument,  that  after 
the  decrees  were  obtained,  the  executions  issued,  which  event- 
uated in  the  sales  of  real  estate  to  Semple,  were  handled  so  as 
to  hinder  and  obstruct  other  creditors  in  the  collection  of  their 
debts,  by  covering  crops  and  other  personal  property  from  levy 
and  sale ;  but  we  have  been  unable  to  discover  from  the  rec- 
ord any  evidence  in  support  of  the  charge ;  and  the  circum- 
stance that  the  debtors,  after  the  sales,  were  not  turned  prompt- 
ly out  of  possession,  is  not,  in  our  opinion,  any  ground  of  com- 
plaint on  the  part  of  other  creditors  who  show  no  right  to 
disturb  the  sale  itself.  The  same  remark  equally  applies  to 
the  trust  under  which,  by  agreement  with  his  clients,  Semple 
holds  the  title  acquired  by  the  purchases  under  the  executions; 
It  appears  from  the  answer  of  Mr.  Semple  that  on  April  4, 
1874,  after  the  decrees  had  been  rendered  against  Micou  as 
guardian  and  the  Barnetts  as  his  sureties,  Clara  and  Francis 
Boykin  and  Lucy  Micou  assigned  the  same  to  Semple,  with 
the  right  to  control,  manage,  and  collect  them,  upon  trust 
nevertheless  to  proceed  so  as  to  secure  to  Clara  and  Lucy  the 
title  to  certain  described  portions  of  the  real  and  personal  es- 
tate, to  be  sold  under  execution  and  purchased  in  by  him  to 
that  end ;  and  upon  the  further  trust  to  pui-chase  as  much  of 
the  remainder  of  the  property  held  and  owned  by  the. defend* 
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ants  in  the  decrees  respectively  as  could  be  sold  under  said 
executions  and  purchased  therewith,  and  to  settle  that  part  of 
it  owned  by  Benjamin  H.  Micou,  and  sold  as  his,  on  his  pres- 
ent wife  and  her  children,  and  to  settle  that  part  of  it  so  pur- 
chased, which  may  be  sold  as  the  property  of  Thomas  H.  Bar- 
nett,  on  his  wife  and  childreu,  and  that  sold  as  the  property 
of  N.  D.  Baruett  on  his  wife  and  children,  but  in  the  last  two 
cases  subject  to  certain  charges  speciiied  for  the  payment  of 
money  to  Clara  and  Lucy. 

There  is  no  proof  whatever  that  it  was  in  view  of  this  or  any 
similar  arrangement  that  the  settlements  and.  decrees  in  the 
Probate  Court  were  had,  or  that  any  such  arrangament  was 
then  contemplated  by  any  one-  of  the  parties.  The  contrary 
is  proven  by  the  oath  of  Mr.  Semple,  who  testifies  that  it  was 
purely  voluntary  on  the  part  of  Boykin  and  his  wife  and  Lucy 
Micou,  without  any  consideration  from  Benjamin  H.  Micou  or 
the  Barnetts,  and  suggested  for  the  first  time,  and  by  himself, 
to  them,  after  the  decrees  had  been  rendered,  as  a  suitable 
thing  to  be  done.  The  grounds  on  which  he  proceeded  in  his 
persuasions  to  his  clients  can  best  be  told  iu  his  own  words. 
He  says  : 

"After  the  rendition  of  the  decrees  I  saw  Francis  Boykin 
and  talked  with  him  as  a  friend  as  well  as  his  attorney ;  his 
father  and  mother  were  old  friends  of  my  youth,  and  I  had 
known  him  since  he  was  a  child.  I  told  him  that  the  whole 
property  of  the  guardian,  Micou,  and  his  sureties,  Tom  and 
Nich.  Barnett,  would  not  pay  the  debt ;  that  they  and  their 
families  would  be  left  penniless ;  that  it  would  be  a  hard  course 
to  pursue  for  him  and  his  wife  and  Lucy  to  take  everything 
they  had,  as  by  law  they  could  do,  and  that  common  justice 
and  common  decency  demanded  that  they  should,  out  of  the 
abundance  which  they  would  have,  make  some  provision  for  the 
wives  and  families  of  their  father  and  uncles.  Boykin  very 
readily  agreed  to  this;  but  when  it  came  to  putting  it  in  writing 
he  seemed  to  place  an  exaggerated  estimate  on  the  value  of 
the  property  and  place  many  difficulties  iu  the  way.     I  told 
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him  that  it  was  apparent  that  the  ruin  of  the  Barnetts  as  co- 
partners in  Barnett,  Micou  &  Co.  had  been  caused  by  the  faith, 
trust,  and  reliance  they  had  placed  in  Micou,  his  wife's  father ; 
that  neither  he  nor  his  wife  nor  her  sister  could  ever  enjoy  the 
respect  or  confidence  of  the  community  if  they  did  not  make 
some  proper  provision  for  the  families  of  Thomas  M.  and 
Nicholas  Barnett,  and  as  to  their  father's  family,  of  course  I 
knew  that  nature  itself  would  dictate  a  provision  for  them.  I 
suggested  to  him  that  the  whole  property  which  we  could  reach 
by  execution  in  fact  came  directly  or  indirectly  from  old  Mr. 
Barnett,  the  grandfather  of  his  wife  and  her  sister,  and  how 
highly  he  had  been  esteemed  for  his  sense  of  justice  and  hon- 
esty ;  that  in  my  honest  judgment  he  and  his  wife  and  her 
sister  ought  to  consider  what  Mr.  Barnett  would  do  if  he  were 
alive  and  the  owner  of  the  property,  and  to  do  it.  The  young 
ladies  were  entirely  willing  to  do  whatever  I  recommended, 
and  Mr.  Boykin  at  last  consented  to  make  the  provision  I  in- 
corporated in  the  assignment,  which  is  copied  into  my  answer. 
The  assignment  was  made  to  me,  as  I  refused  to  manage  the 
matter  in  any  other  way.  Miss  Lucy  was  a  minor,  but  I  expect- 
ed her  disabilities  of  minority  to  be  removed,  and  she  engaged 
to  ratify  it  when  she  became'  of  age,  which  she  afterwards  did. 
Mr.  Micou,  so  far  as  I  know  or  believe,  had  no  part  in  it  and 
was  not  informed  of  it.  He  was  not  in  town  from  the  time  I 
suggested  it  till  it  was  executed.  I  never  consulted  him  directly 
or  indirectly  about  it,  and  have  no  reason  to  believe  he  was 
consulted  by  any  one  else  on  the  subject.  I  never  spoke  to  the 
Barnetts  on  the  subject,  or  any  one  else,  or  suggested  the 
arrangement,  or  any  arrangement,  for  the  assignment  of  the 
decrees,  or  for  any  provision  to  be  made  for  the  families  of  the 
Barnetts  or  of  Micou,  until  after  the  decrees  were  rendered. 
In  saying  this  I  mean  to  state  that  I  never  even  spoke  to  Boy- 
kin  on  the  subject  of  any  provision  for  the  families  of  his 
wife's  father  or  uncles  until  after  the  rendition  of  the  decrees." 
These  motives  were  as  honorable  to  him  who  urged  them 
as  to  them  who  accepted  and  acted  upon  them ;  but,  independ- 
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ent  of  their  character,  the  important  fact  is  that  tl;e  arrange- 
ment was  subsequent  to  the  time  when  Mrs.  Boykin  and  her 
sister  had  become  absolutely  entitled  to  subject  all  the  prop- 
erty in  question  to  the  payment  of  their  decrees,  and  entirely 
independent  of  the  proceedings  by  which  they  obtained  them; 
so  that  it  clearly  and  satisfactorily  appears  that  the  decrees 
were  not  in  fact  rendered  by  consent  and  upon  the  agreement 
that  such  a  benefit  to  the  families  of  the  debtors  should  result. 
This  being  so,  the  daughters  of  Benjamin  H.  Micou  had  a 
right  to  dispose  of  their  own,  free  from  question,  so  long  as 
they  infringed  not  the  rights  of  others ;  and  if  they  chose,  in 
their  turn,  to  pay  a  debt  of  gratitude  to  the  brothers  of  their 
mother,  and  to  ease  the  decline  of  an  impoverished  father,  we 
know  of  no  provision  in  the  Code  of  Alabama  which  forbids  it. 

The  court  below  proceeded  upon  a  dift'erent  view  of  the  evi- 
.  dence  and  rendered  a  decree  granting  the  prayer  of  the  bill. 
Its  operation  is  to  annul  the  settlement  and  decrees  of  the  Pro- 
bate Court  of  Tallapoosa  county  in  favor  of  Mrs.  Boykin  and 
her  sister,  and  all  proceedings  under  them,  and  give  priority 
to  the  complainant's  judgment,  without  provision  for  securing 
them  in  the  amounts  admitted  to  be  due  them.  It  has  been 
forcibly  urged  upon  us  in  argument  that,  even  upon  the  facts 
as  charged  in  the  bill,  the  decree  would  be  erroneous  in  this 
respect,  on  the  ground  that  the  disability  of  coverture  as  to 
Mrs.  Boykin,  and  of  infancy  as  to  Lucy  Micou,  and  the  circum- 
stances of  the  fiduciary  character  of  their  relation  to  their 
father,  rendered  them  in  law  incapable  of  active  and  responsi- 
ble participation  in  an  express  fraud,  so  far  at  least  as  to  ex- 
empt them  from  all  liability,  except  to  restore  the  actual  fruits 
realized  by  them  from  it. 

But  we  have  not  found  it  necessary  to  consider  or  decide 
that  question,  and  it  is  mentioned  merely  to  exclude  all  infer 
ences  that  might  otherwise  arise. 

In  our  opinion  the  evidence  required  that  the  decree  below 
should  have  been  in  favor  of  the  defendants,  and  for  that  error 
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it  is  reversed  and  the  cause  remanded  with  instructions  to  dis- 
miss the  bill ;  and  it  is  so  ordered. 

Reversed. 

Mr.  Justice  Woods  did  not  sit  in  this  case  and  took  no  part 
in  its  decision. 


HOBART  C.  DuGGER    AND  AlICE  V.  SpRAGUE,,  BY  HER   HUSBAND, 

Myron  T.  Bprague,  v.  Willis  P.  Booock,  Henry  A.  Tay- 
LOE,  Robert  L.  Maupin,  and  others. 

January  16,  1882. 

1.  The  Federal  court  will  refuse  to  enforce  contracts  payable  in  Confede- 

rate money  or  notes  only  when  they  appear  to  have  been  made  with 
actual  intent  to  further  invasion  or  insm'rection,  and  will  not  refuse 
to  enforce  such  contracts  wlien  made  in  the  usual  course  of  business 
in  a  community  on  wliicli  such  a  currency  was  imposed  by  irresistible 
force. 

2.  Inasmuch  as  the  record  must  sliow  that  a  Federal  question  was  neces- 

sarily involved  before  tliis  court  can  review  the  decision  of  a  State 
court,  an  appeal  from  a  decision  of  a  State  court  dismissing  a  bill 
which  merely  alleged  that  certain  notes  given  in  payment  for  some 
land  were  paid  in  Confederate  curi'encj'  and  notes,  against  the  protest 
of  tlie  administrator  to  whom  they  were  payable,  under  circumstances 
almost  amounting  to  coercion,  presents  no  Federal  question,  and 
must  be  dismissed. 

Error  to  the  Supreme  Court  of  the  State  of  Alabama. 
S.  F.  Phillips,  for  plaintiffs  in  error. 
Michael  L.  Woods,  for  defendants  in  error. 

Waits,  C.  J. — This  is  a  suit  in  equity  begun  by  the  appel 
lants,  two  of  the  children  and  heirs  of  Henry  Pugger,  deceased. 
The  case,  which  was  decided  on  demurrer  to  the  bill,  may  be 
stated  generally  as  follows : 

Henry  Dugger,  a  citizen  of  Alabama,  died  in  1852,  leaving 
Alice  G.  Dugger,  his  widow,  and  eight  children,  of  whom  the 
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present  appellants  were  the  youngest.  The  widow  was  ap- 
pointed by  the  Probate  Court  of  Marengo  county  administra- 
trix of  the  estate,  which  consisted  of  lands  and  personal  prop- 
erty. The  estate  being  free  from  debt,  the  administratrix,  on 
the  3d  of  September,  1860,  filed  her  petition  in  the  Probate 
Court  for  leave  to  sell  the  lands  for  the  purpose  of  distribu- 
tion. The  proper  order  was  made,  and  on  the  I9th  of  Novem- 
ber the  lands  were  sold  to  Willis  P.  Bocock,  one  of  the  appel- 
lees, at  $42.01  an  acre,  amounting  in  the  aggregate  to  $28,806.- 
40.  For  the  purchase-money  Bocock  gave  his  three  notes, 
with  sureties,  to  the  administratrix,  one  for  $10,370.30,  pay- 
able November  19,  1861,  another  for  $11,138.47,  payable  No- 
vember 19,  1862,  and  the  other  for  $11,906.64,  payable  No- 
vember 19, 1863.  This  sale  was  reported  to  and  confirmed  by 
the  court,  but  under  the  law  of  Alabama  the  legal  title  to  the 
lands  did  not  pass  from  the  heirs  to  the  purchaser  until  the 
purchase-money  was  paid,  and  a  conveyance  actually  made 
under  an  order  of  the  court  for  that  purpose.  Until  such  a 
conveyance  the  heirs  might  maintain  ejectment  for  the  re- 
covery of  possession  if  the  conditions  of  the  sale  were  not  com- 
plied with.     (Doe  v.  Hardy,  52  Ala.,  297.) 

It  is  averred  in  the  bill  "  that  although  said  Willis  P.  Bo- 
cock was  the  ostensible  purchaser  of  the  whole  of  said  land, 
yet,  by  some  arrangement  between  him  and  said  Henry  A. 
Tayloe,  made  before  or  at  the  time  of  said  purchase,  said  Tay- 
loe  obtained  by  the  understanding  with  Bocock  the  one  hun- 
dred and  ninety-six  acres  of  land  before  mentioned,  and  un- 
dertook with  said  Bocock  to  pay  the  purchase-money  for  the 
same  at  the  rate  aforesaid,  and  said  Tayloe  went  into  and  has 
since  had  possession  thereof."  The  present  suit  is  brought 
with  reference  to  this  one  hundred  and  ninety-six  acres  only, 
the  whole  property  sold  consisting  of  something  more  than  six 
hundred  and  forty  acres. 

The  bill  then  proceeds  to  state  as  follows : 

"  VI.  Your  orator  and  oratrix  further  show  to  your  honor 
that  neither  said  Bocock  nor  any  one  else  has  ever  paid  the 


1881.]  DUGGER  f.BoBOCK.  575 

Opinion  of  the  court. 

purchase-money  evidenced  by  said  notes,  or  any  part  thereof, 
according  to  terms  of  his  purchase,  or  in  any  manner,  except 
as  hereinafter  stated,  and  the  purchase-money  for  said  one 
hundred  and  ninety-six  acres,  with  interest  thereon,  remains 
wholly  unpaid. 

"  VII.  That  said  Bocock  took  up  the  said  two  notes  first 
falling  due  with  Confederate  States  treasury  notes,  and  the 
said  note  last  falling  due  he  took  up  by  handing  over  to  Mrs. 
Alice  Q.  Dugger  bonds  of  the  Confederate  States.  Your  ora- 
tor and  oratrix,  who  were  then  infants,  state,  upon  information 
and  belief,  that  Bocock  and  the  defendant  Henry  A.  Tayloe 
together  urged  said  Alice  G.  Dugger  to  accept  said  Confede- 
rate notes  and  bonds  in  payment  of  said  Bocock's  notes,  at  a 
time  when  all  of  her  children  who  were  of  age  were  absent 
from  home,  and  the  said  Alice  G-.  Dugger  received  such  Con- 
federate notes  for  the  note  first  falling  due  without  remon- 
strance ;  she  reluctantly  yielded  and  received  the  Confederate 
notes  for  the  note  secondly  falling  due,  but  when  they  urged 
her  to  accept  the  said  treasury  notes  or  Confederate  bonds  for 
the  last  note  she  peremptorily  refused  to  accept  said  Confede- 
rate notes  and  bonds,  which  were  then  really  almost  worthless, 
in  payment  of  said  note,  and  for  a  long  time  she  continued  to 
refuse,  and  sent  the  said  Bocock  and  Tayloe  away  without  tak- 
ing the  ofler;  but  she  had  great  confidence  in  and  esteem  for 
said  Bocock  and  Tayloe,  who  were  her  neighbors,  and  were  men 
of  high  character,  and  they  brought  great  pressure  to  bear  on 
her  to  induce  her  to  take  the  Confederate  notesor  bonds.  They 
represented  to  her  that  she  would  be  ruinously  taxed  by  the 
Confederate  Government  if  she  refused  to  take  Confederate 
money  in  payment  of  said  note,  and  that  she  would,  be  made 
to  pay  the  tax  in  gold,  and  they  or  one  of  them  reported  her 
refusal  to  the  Confederate  tax  collector,  who  called  upon  her 
and  told  her  he  was  informed  of  her  refusal,  and  finally,  under 
great  pressure,  under  protest,  and  unwillingly,  the  said  Alice- 
G.  Dugger  very  reluctantly  yielded  and  took  said  Confederate- 
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bonds,  and  gave  up  to  said  Bocock  said  last  note.  The  sons 
of  Alice  G.  Dagger  then  of  age  were  absent  in  the  army." 

Payment  of  the  purchase-money  was  never  reported  in  form 
to  the  court  by  Mrs.  Dugger,  and  no  order  was  ever  made  for  her 
to  convey  the  property.  Neither  did  she  ever  execute  any  con- 
veyance, but  at  the  April  term,  1864,  of  the  court  she  filed  her 
final  account  as  administratrix,  in  which  she  charged  herself 
with  the  purchase-money,  making  no  mention  of  the  fact  that 
it  had  been  paid  in  the  notes  and  bonds  of  the  Confederate 
States.  This  account  was  audited  and  settled  by  the  court,  and 
a  distribution  ordered.  The  balance  found  due  from  the  ad- 
ministratrix was  $40,170.41,  of  which  the  share  of  each  dis- 
tributee was  $5,021.30.  These  appellants  were  then  infants, 
and  the  record  shows  that  they  were  represented  in  the  pro- 
ceedings for  settlement  and  distribution  by  H.  A.  Woolf.  Mrs. 
Dugger  was  at  the  time  their  guardian,  and  she  charged  her- 
self in  her  accounts  as  guardian,  which  were  then  pending 
before  the  court  for  partial  settlement,  with  the  distributive 
shares  of  her  wards. 

In  1866,  after  the  close  of  the  war,  no  conveyance  having 
been  made  to  Bocock,  Mrs.  Dugger  and  her  surviving  children, 
including  the  present  appellants,  who  were  still  infants,  com- 
menced a  suit  in  one  of  the  State  courts  of  Alabama,  in  the 
nature  of  an  action  of  ejectment,  against  Bocock  and  Tayloe 
to  recover  the  lands.  Fearing  that  an  attempt  would  be  made 
by  the  defendants  to  get  a  deed,  the  widow  and  heirs,  on  the 
12th  May,  1866,  filed  in  the  Probate  Court  their  protest  against 
any  order  to  that  effect;  but  the  bill  avers  that  Bocock  did, 
"  for  the  express  purpose  of  defeating  said  action  at  law,  on 
the  21st  day  of  March,  1868,  file  his  petition  in  said  Probate 
Court,  *  *  *  *  wherein  he  represented  and  stated  that 
he  had  paid  the  whole  purchase-money  for  said  lands,  when  in 
fact -he  ha<l  never  paid  it,  or  any  part  thereof,  otherwise  than 
in -Confederate  States  treasury  notes  and  bonds,  as  already 
herein  set  forth  in  detail ;  and  further  setting  forth  in  his  peti- 
tion that  the  said  Alice  G.  Dugger  had  not  reported  such  pay- 
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ment,  though  more  than  a  reasonable  time  had  elapsed  for  her 
to  have  done  so,  and  praying  that  an  order  for  a  conveyance 
of  said  lands  to  him  might  be  made ;  and  said  Probate  Court, 
notwithstanding  said  caveat  and  protest  filed  by  the  heirs  at 
law  of  said  Henry  Dugger,  deceased,  long  before  that  time,  and 
which  was  then  on  file,  and  without  notice  to  the  administra- 
trix or  to  any  of  the  said  heirs,  and  without  the  knowledge  by 
them  of  said  application,  and  upon  ex  parte  proof  made  by  said 
Bocoek,  did  appoint  Henry  A.  Woolf,  a  brother  of  the  judge 
of  said  court,  and  an  entire  stranger  to  the  estate,  having  no 
interest  therein  or  knowledge  of  the  ati:airs  thereof,  to  execute 
titles  to  said  Bocoek ;  and  said  Woolf,  in  compliance  with  said 
order  and  decree  of  said  court,  made  conveyances  of  said  lands 
to  said  Bocoek,  without  notice  to  or  knowledge  by  the  admin- 
istratrix. *  *  *  *  And  the  said  action  in  the  nature  of 
ejectment  brought  by  said  heirs  was  defeated  by  the  production 
of  said  conveyance,  on  the  ground  that  the  remedy  was  by  di- 
rect proceedings  in  chancery  to  impeach  said  order  or  decree." 

On  the  11th  of  June,  1868,  after  Bocoek  got  his  deed,  the 
widow  and  children,  the  appellants  being  represented  by  their 
guardian,  entered  into  an  agreement  of  compromise  with  Bo- 
cock,  bj'  which,  "  in  full  and  final  compromise  and  settlement 
of  the  claims  between  the  parties,  *  *  *  *  touching  and 
concerning  their  claims  and  rights  in  and  to  the  lands  herein- 
after mentioned,  and  of  the  suits  between  them  in  respect 
thereto,  and  of  the  damages,  rents,  and  mesne  profits,"  the 
widow  and  children  agreed  to  convey  to  Bocoek  a  certain  por- 
tion of  the  lands,  and  he  to  convey  to  them  the  rest,  except 
the  one  hundred  and  ninety-six  acres  now  in  dispute.  By  an 
express  stipulation  nothing  in  that  compromise  was  "  to  im- 
pair or  afliect  any  right,  title,  or  claim  of  any  or  either  of  the 
parties  of  the  second  part  [the  widow  or  children]  to  any  lands 
in  possession  of  said  Henry  A.  Tayloe,  or  to  rents  and  dam- 
ages for  the  use  thereof  by  said  Tayloe,  or  to  any  action  pending 
against  Tayloe." 

This  agreement  was  in  all  respects  ratified  by  the  appel- 
37  v3 
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lants  after  they  came  of  age,  but  on  the  31st  of  October,  1873, 
they  began  this  suit  to  reach  the  one  hundred  and  ninety-six 
acres  held  by  Tayloe,  and  as  to  him  they  made  the  following 
averments : 

"  Tour  orator  and  oratrix  have  but  imperfect  knowledge  or 
information  of  the  exact  arrangement  by  which  said  Tayloe 
obtained  the  same,  or  whether  he  has  the  same  in  his  own 
name  or  in  the  name  of  some  other  person,  and  pray  that  said 
Bocock  and  Tayloe  and  Maupin  may  answer  and  set  forth  how 
and  in  what  manner  the  same  was  acquired  and  is  held  by 
them,  or  either  of  them,  and  also  what  said  Tayloe  and  Mau- 
pin and  each  of  them  paid  for  it,  and  in  what  sort  of  money 
or  currency;  and  your  orator  and  oratrix  state  upon  informa- 
tion and  belief  that  the  Confederate  currency  and  bonds  with 
which  said  Bocock  took  up  his  notes  were  furnished  by  said 
Tayloe  to  the  amount  of  the  purchase-money  for  said  one 
hundred  and  ninety-six  acres,  and  that  said  payment,  though 
made  in  Bocock's  name,  was  in  full  to  the  extent  of  the 
amount  due  for  said  one  hundred  and  ninety-six  acres  made 
in  part  by  said  Tayloe. 

"X"VI.  Your  orator  and  oratrix  charge  that  said  Tayloe 
paid  nothing  for  said  land  except  Confederate  money  and 
bonds,  which  were  not  a  valuable  consideration  as  against 
your  orator  and  oratrix,  who  were  then  minors;  and  they  fur- 
ther say  that  said  Tayloe  well  knew  that  said  Bocock  had  paid 
only  Confederate  notes  and  bonds  for  said  lands,  and  on  in- 
formation and  belief  they  charge  that  he  participated  with  said 
Bocock  in  said  wrong  and  injury  to  your  orator. and  oratrix. 
And  your  orator  and  oratrix  show  that  said  Maupin  is  the  son- 
in-law  of  said  Tayloe,  aad  lives  with  him ;  that  he  rnarried  the 
daughter  of  said  Tayloe  in  1864  or  1865,  and  that  he  has  no 
title  to  said  land,  and  is  not  a  purchaser  for  value,  and  that  he 
acquired  whatsoever  rights  he  may  have  with  full  knowledge 
or  notice  that  nothing  but  Confederate  notes  and  bonds  had 
been  paid  for  said  land." 

The  prayer  of  the  bill  is  as  follows : 
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"To  the  end,  therefore,  that  an  account  may  be  taken  of  the 
amount  due  to  your  orator  and  oratrix,  respectively,  as  their 
several  portions  of  money  arising  from  the  sale  of  said  one 
hundred  and  ninety-six  acres  of  land,  as  heirs  at  law  of  said 
Henry  Dugger,  deceased,  and  as  heirs  at  law  of  said  John  W". 
Dugger,  deceased,  and.  that  payment  of  the  same  may  be  en- 
forced against  said  one  hundred  and  ninety-six  acres  of  land, 
and  against  the  rfents  thereof,  to  accrue  from  the  filing  of  this 
bill,  and  that  said  lands  may  be  sold  therefor,  and  that  the  de- 
cree for  titles  to  said  Bocock,  and  the  deed  made  thereto,  may 
be  held  void,  or,  if  not,  that  it  may  be  set  aside,  or  held  to  be 
subordinate  to  your  orator's  and  oratrix's  lien,  and  that  your 
orator  and  oratrix  may  have  such  other  and  further  relief  as 
to  your  honor  may  seem  proper 'and  as  justice  may  require." 

The  Supreme  Court  of  the  State  having  affirmed  the  decree 
of  the  court  below  dismissing  the  bill,  the  case  has  been 
brought  here  upon  a  writ  of  error  allowed  by  the  chief  justice 
of  that  court.  A  motion  to  dismiss  for  want  of  jurisdiction 
has  been  made,  which  now  stands  for  hearing  with  the  case  on 
its  merits. 

The  only  averments  in  the  bill  that  can  by  any  possibility 
raise  a  Federal  question  are  those  which  relate  to  the  payments 
in  the  notes  and  bonds  of  the  Confederate  States.  In  Delmas 
V.  Insurance  Company,  14  Wall.,  666,  we  said  distinctly  that 
a  Federal  question  was  not  necessarily  involved  in  a  case  be- 
cause the  consideration  of  a  contract  to  be  enforced  was  Con- 
federate money,  and  Mr.  Justice  Miller,  speaking  for  the  court, . 
said .:  "  When  a  decision  on  that  point,  whether  holding  such 
contract  valid  or  void,  is  made  upon  the  general  principles  by 
,  which  courts  determine  whether  a  consideration  is  good  or 
bad  on  principles  of  public  policy,  the  decision  is  one  we  are 
not  authorized  to  review.  Like  in  many  other  questions  of 
the  same  character,  thi  Federal  courts  and  the  State  courts, 
each  within  their  own  spheres,  deciding  on  their  own  judg- 
ment, are  not  amenable  to  each  other."  This  case  was  fol- 
lowed in  Tarver  v.  Keach,  15  Wall.,  68 ;  Eockhold  v.  Eock- 
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hold,  92  TJ.  S.,  129  ;  Insurance  Company  v.  Hendren,  Id.,  286 ; 
Bank  v.  McVeigh,  98  U.  S.,  332. 

In  Thorington  v.  Smith,  8  Wall.,  1,  a  case  which  came  up 
from  one  of  the  District  Courts  of  the  United  States  for  Ala- 
bama, the  question  arose  whether  contracts  for  the  payment  of 
Confederate  notes  made  during  the  late  rebellion,  between  par- 
ties residing  within  the  Confederate  States,  could  be  enforced 
in  the  courts  of  the  United  States,  and  we  held  that  they  could, 
if  made  in  the  usual  course  of  business  and  not  for  the  purpose 
of  giving  currency  to  the  notes,  or  otherwise  aiding  the  rebel- 
lion. The  chief  justice,  iu  delivering  the  opinion  of  the  court, 
said,  in  speaking  of  these  notes :  "  As  contracts  in  themselves, 
except  in  the  contingency  of  successful  revolution,  these  notes 
were  nullities;  for  except  in  that  event  there  could  be  no  payer. 
They  have,  indeed,  that  character  on  their  face,  for  they  were 
payable  only  '  after  a  ratification  of  a  treaty  of  peace  between 
the  Confederate  States  and  the  United  States  of  America.' 
While  the  war  lasted,  however,  they  had  a  certain  contingent 
value,  and  were  used  as  money  in  nearly  all  the  business  trans- 
actions of  many  millions  of  people.  They  must  be  regarded, 
therefore,  as  a  currency  imposed  on  the  community  by  irresist- 
ible force."  And  further  on,  in  reference  to  contracts  stipu- 
lating for  payment  in  this  kind  of  currency:  "They  have  no 
.necessary  relations  to  the  hostile  government,  whether  invad- 
ing or  insurgent.  They  are  transactions  in  the  ordinary  course 
of  civil  society,  and,  though  they  may  indirectly  and  remotely 
promote  the  ends  of  the  unlawful  government,  are  without 
blame,  except  when  proved  to  have  been  entered  into  with  act- 
ual intent  to  further  invasion  or  insurrection."  Such  is  now 
the  settled  rule  of  decision  in  this  court.  (Delmas  v.  Ins.  Co., 
supra;  Confederate  Note  case,  19  Wall.,  556 ;  Wilmington  and 
Weldon  R  E.  Co.  v.  King,  91  U.  S.,  3;  Stewart  v.  Salamon, 
95  U.  8.,  435.) 

In  Hanauer  v.  Woodruff,  15  Wallace.,  447,  it  was  held  that 
"  the  war  bonds  issued  by  the  secession  ordinance  of  Arkansas, 
though  used  as  a  circulating  medium  in  that  State  and  about 
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Memphis,  did  not  constitute  any  forced  currency  which  the 
people  in  the  State  and  eitj'  were  obliged  to  use ;"  and  "  that 
they  were  only  a  circulating  medium  in  the  sense  that  any 
negotiable  money  instruments,  in  the  payment  of  which  the 
community  has  confidence,  constitute  a  circulating  medium." 
For  this  reason  we  decided  in  that  case,  which  came  up  from 
the  Circuit  Court  of  the  TJnited  States  for  the  Eastern  District 
of  Arkansas,  that  a  note  given  in  the  purchase  of  such  bonds 
could  not  be  enforced  in  the  courts  of  the  United  States.  Mr. 
Justice  Field,,  in  delivering  the  opinion  of  the  court,  stated  the 
diiference  between  that  case  and  Thoriugton  v.  Smith  to  be 
"the  difference  between  submitting  to  a  force  which  could 
not  be  controlled,  and  voluntarily  aiding  to  create  that  force." 

In  the  light  of  these  cases  it  is  easy  to  see  that  this  bill  does 
not  necessarily  involve  the  decision  of  any  Federal  question. 
There  is  no  pretense  that  the  parties  intended,  in  the  payments 
that  were  made,  to  aid  the  rebellion.  Neither  is  it  alleged 
that  the  first  and  second  notes  were  paid  in  any  other  than 
the  usual  course  of  business.  As  to  the  third,  the  utmost 
that  can  be  claimed  from  the  allegations  is  that  Mrs.  Dug- 
ger  was  forced  against  her  will  to  accept  the  Confederate 
bonds  and  give  up  the  note.  There  can  be  no  doubt  that  un- 
der our  decisions  the  payment  of  the  first  and  second  notes 
was  good,  if  Mrs.  Dugger  was  authorized  by  law  to  accept 
anything  else  than  lawful  money.  About  the  third,  the  ques- 
tion presented  was  apparently  not  as  to  the  validity  of  the 
Confederate  bonds,  but  as  to  the  effect  of  the  coercion  em- 
ployed to  get  them  taken.  JSTone  of  these  are  Federal  ques- 
tions. Neither  is  the  further  one,  whether  a  payment  good  as 
to  Mrs.  Dugger  would  be  good  as  to  these  appellants.  All 
these  questions  are  of  a  class  as  to  which  the  judgment  of  the 
State  court  is  final  and  not  reviewable  here. 

The  rule  in  relation  to  our  jurisdiction  is  that  it  must  either 
appear  from  the  record  in  express  terms  that  there  has  been 
a  decision  against  the  right  claimed  under  the  Constitution, 
laws,  or  treaties  of  the  United  States,  or  that  the  judgment  or 
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decree  complained  of  could  not  have  been  given  without  so 
deciding.  (Murray  v.  Charleston,  96  U.  S.,  442.)  Here  there 
are  no  averments  in  the  bill  which  directly  present  the  valid- 
ity under  the  laws  of  the  United  States  of  a  payment  in  Con- 
federate securities,  and  it  may  fairly  be  inferred  that  the  appel- 
lants relied  upon  an  entirely  different  ground  for  the  relief 
they  asked.  Such  being  the  case,  no  Federal  question  was 
necessarily  involved  in  the  decision  that  has  been  made.  As 
the  burden  is  on  the  appellants  to  show  our  jurisdiction,  and 
we  cannot  entertain  the  case  unless  they  have  done  so,  the 
motion  to  dismiss  is  granted. 

Dismissed. 


Daniel  H.  Wells,  William  Livingston,  and  B.  B.  Bitnbb 
V.  John  Nickles. 

January  16, 1882. 

1.  While  there  is  no  act  of  Congress  expressly  authorizing  the  appoint- 

ment of  timber  agents  by  the  Commissioner  of  the  Land  Office,  or  by 
the  registers  and  receivers  of  the  local  land  offices,  the  appropriation 
of  money  in  several  acts  of  Congress  to  pa}'  them  is  a  recognition  of 
the  validity  of  their  appointment. 

2.  The  instructions  of  the  Commissioners  of  tlie  General  Land  Office,  de- 

livered occasionally  from  1855  to  1877,  directing  them  to  seize  and 
sell  timber  cut  from  the  public  land,  also  authorized  them  to  compro- 
mise with  the  trespassers  on  payment  of  a  reasonable  compensation 
for  the  timber  cut  and  talsen  away. 

3.  A  compromise  so  made,  by  which,  a  trespasser  agrees  to  pay  all  the 

costs  and  expenses  of  a  seizure  by  one  of  these  agents,  and  gives 
bond  to  pay  tlie  value  of  the  timber  when  ascertained  in  a  manner 
pointed  out  in  the  agreement,  and  does  pay  the  actual  expenses,  is  a 
valid  adjustment  of  the  matter  and  binds  the  United  States. 

4.  On  a  subsequent  seizure  of  the  same  property  by  government  officers, 

in  disregard  of  this  settlement,  and  sale  of  it  to  another  person,  this 
compromise  is  evidence  of  the  title  of  the  party  who  took  possession 
under  it,  and  had  held  it  ever  since,  in  an  action  between  liim  and 
the  second  purchaser. 
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Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 
J.  G.  Sutherland  and  /.  R.  McBride,  for  plaintiffs  in  error. 
Shellabarger  ^  Wilson,  for  defendant  in  error. 

aVIiLLEE,  J. — ^Nickles  hrought  his  action  of  replevin  in  the 
District- Court  of  the  third  judicial  district  to  recover  posses- 
sion of  a  large  amount  of  sawed  lumber,  laths,  and  logs,  of 
which  he  claimed  to  be  owner.  The  defendants.  Wells  and 
others,  denied  this,  and  set  up  ownership  in  themselves.  The 
case  was  tried  by  a  jury,  to  whom  the  court  gave  the  follow- 
ing instruction,  at  the  request  of  plaintiff: 

"  To  make  a  case  entitling  plaintiff  to  recover,  it  is  only 
necessary  for  the  plaintiff  to  show,  by  a  preponderance  of  tes- 
timony, that  the  logs  in  question,  and  the  logs  from  which  the 
lumber  in  question  was  made,  were  cut  on  government  lands, 
Seized  by  the  timber  agents,  and  sold  to  the  plaintiff,  and  that 
the  defendarits  detained  the  logs  and  timber  from  the  plain- 
tiff." 

^  As  there  was  no  doubt  but  that  all  the  logs  had  been  cut 
from  government  lands,  and  that  plaintiff  bought  it  of  a  tim- 
ber agent,  the  jury  found  a  Verdict  for  plaintiff,  and  judgment 
was  rendered  accordingly.  This  was  affirmed  in  the  Supreme 
Court  of  the  Territory,  where  the  soundness  of  this  instruction 
was  the  main  question  to  be  decided,  as  it  is  here. 

One  of  the  defenses  set  up  by  Wells  and  his  co-defendants 
was  that  this  same  lumber  had  been  seized  and  taken  out  of 
his  possession  by  timber  agents,  under  order  of  Oliver  A.  Pat- 
ton  and  V.  M.  C.  Silva,  register  and  receiver  of  the  land  office 
within  whose  territory  the  timber  was  cut. 

That  Wells  brought  a  suit  against  them  for  that  seizure,  in 
the  progress  of  which  a  compromise  was  effected.  This  com- 
promise was  reduced  to  writing  and  signed  by  the  attorneys  of 
the  parties,  and  according  to  its  terms  the  lumber  was  deliv- 
ered to  Wells.    It  is  as  follows : 
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"In  the  District  Court  for  the  Third  Judicial  District  of  the 
Territory  of  Utah. 
"  Daniel  H.  Wells 
vs. 
Oliver  A.  Patton,  V.  M.  C.  Silva,  J.  J.  Hef-  ( 
ferman,  and    William    McKay,   timber 
agents  of  the  United  States  for  the  Ter- 
ritory of  Utah. 

"  It  is  hereby  stipulated  by  said  parties  as  follows :  In  con- 
sideration of  the  bond  to  be  executed  by  said  plaintiff  as  be- 
low stated  and  his  stipulation  herein,  said  defendants  hereby 
release  the  property  from  seizure  mentioned  in  the  complaint 
filed  in  this  action,  and  will  discontinue  the  publication  of  the 
notice  of  sale  thereof,  and  will  not  hereafter  meddle  with  said 
property  or  interfere  with  plaintiff's  use  thereof  for  his  own 
benefit.  Said  plaintiff,  in  consideration  of  the  above,  hereby 
agrees  that  he  will  not  discontinue  this  suit  without  the  defend- 
ants' consent,  but  will  prosecute  the  same  with  diligence  to 
final  judgment,  and  will  now  give  bond,  with  sufficient  surety, 
to  pay  such  sum  as  he  shall  be  adjudged  to  pay  by  final  judg- 
ment on  the  merits  of  this  action.  The  plaintiff  also  agrees 
to  advance  the  money  to  pay  the  costs  of  the  seizure  men- 
tioned in  the  complaint,  and  all  the  costs  connected  therewith, 
including  advertising ;  and  if  the  plaintiff  shall  not  be  found 
liable  to  pay  such  costs  and  charges  so  paid  by  such  advance, 
the  money  so  paid  shall  be  deducted  from  the  amount  other- 
wise awarded,  if  anything,  against  him  by  such  final  judgment. 
"Sutherland  &  Bates, 
"Marshall  &  Roylb  &  Hbmingray, 

Ait'ysfor  Def'ts. 
"Rec'd  of  Daniel  H.  Wells  three  hundred  and  twelve  dol- 
lars for  the  expenses  of  seizure  mentioned  in  the  last  paragraph 
of  the  foi'egoing  stipulation. 
"Salt  Lake  City,  July  10,  1875. 

"  Marshall  &  Royle  &  Hbmingray, 

"  Atfys  for  Def'ts." 
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The  Oliver  A.  Patton  here  sued,  and  who  made  this  agree- 
ment in  that  suit,  is  the  same  man  who,  as  register  of  the  land 
office,  directed  the  subsequent  seizure  of  the  property,  and  who 
sold  it  himself  to  Mckles.  It  is  under  that  sale  alone  that 
Nickles  asserts  a  title  to  the  property. 

It  appears  that,  in  addition  to  paying  the  expenses  of  the 
seizure  and  costs  of  that  suit.  Wells  gave  the  bond  required  by 
the  stipulation. 

After  this  the  defendants  in  that  action  demurred  to  Wells's 
complaint,  and  their  demurrer  was  sustained  and  the  suit  was 
dismissed.  It  does  not  appear  that  any  attempt  was  made  in 
that  action  to  assess  the  damages  of  the  defendants,  or  the  value 
of  the  timber  delivered  by  them  to  Wells,  nor  that  any  suit 
was  brought  on  Wells's  bond,  or  that  it  was  delivered  up  to 
him  or  cancelled. 

It  would  seem  to  be  undeniable  that  if  all  the  rights  con- 
tested in  these  two  suits  about  the  same  property  were  those 
of  private  persons,  the  transaction  above  detailed  would  be  a 
bar  to  the  present  suit.  Apparently  conceding  this  to  be  so, 
as  far  as  we  can  gather  from  the  opinion  of  the  Supreme  Court 
of  the  Territory,  that  court  and  the  District  Court  denied  the 
sufficiency  of  these  facts  as  a  bar,  on  the  ground  that  the  prop- 
erty was  the  property  of  the  United  States,  and  the  parties  to 
the  former  suit  had  no  authority  to  make  the  compromise  which 
is  relied  on. 

That  the  lumber  was  the  property  of  the  United  States  when  ' 
first  seized  by  the  timber  agents,  is  not  denied ;  and  it  was,  there- 
fore, held  by  them  as  agents  of  the  government  at  the  time 
Wells's  suit  was  commenced.  That  suit  was  not  an  action  of 
replevin,  but  its  object  was  to  obtain  an  injunction  to  prevent 
the  officers  from  selling  the  property,  and  for  a  determination 
of  his  right  to  it.  It  was  an  eminently  proper  suit  to  be  brought, 
if,  as  he  maintained,  those  officers  were  seizing  and  attempt- 
ing to  sell  and  deliver  as  property  of  the  United  States  that 
which  was  lawfully  his.  We  know  of  no  principle  of  law  which 
would  forbid  him  in  a  proper  suit  to  bring  the  men  thus  seiz- 
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ing  hie  property  before  a  legal  tribunal.  When  there,  their 
authority  to  act  for  the  government,  and  the  question  of  the 
ownership  of  the  property  which  they  asserted  a  right  to  seize, 
were  questions  eminently  proper  to  be  decided  by  a  court,  es- 
pecially a  court  of  the  United  States.  If  it  were  otherwise,  all 
the  property  held  by  the  citizens  of  this  vast  country  is  held  at 
the  pleasure  of  any  one  bold  enough  to  assert  that  it  is  govern- 
ment property  and  that  he  is  a  government  agent. 

The  effort  we  have  made  to  ascertain  and  fix  the  authority 
of  these  timber  agents  by  any  positive  provision  of  law  has 
been  unsuccessful. 

The  Department  of  the  Interior,  under  the  idea  of  protect- 
ing the  lands  of  the  government  from  depredations  on  its  tim- 
ber, has  gradually  come  to  assert  the  right  to  seize  what  is  cut 
and  taken  away  from  the  public  lands,  wherever  it  can  be 
traced.  In  aid  of  this  the  registers  and  receivers  of  the  land 
oflaces  have  been,  by  instructions  from  the  Secretary  of  the 
Interior,  constituted  agents  of  the  United  States  for  these  pur- 
poseSj  with  power  to  appoint  special  agents  under  themselves. 
If  any  authority  from  Congress  to  do  this  was  necessary,  it 
may  be  fairly  inferred  from  appropriations  made  to  pay  for  the 
services  of  these  special  timber  agents. 

13ut  neither  in  these  acts  of  Congress  nor  in  the  instructions 
from  the  department  are  the  powers  of  these  special  agents 
well  defined.  Fortunately  that  point  is  not  material  to  the 
decision  of  the  question  before  us,  for  the  sale  under  which 
plaintiff  below  succeeded  in  obtaining  his  verdict  was  made 
by  the  same  register  of  the  land  ofiice  with  whom  Wells  made 
the  compromise  whose  validity  is  disputed.  The  action  of  the 
other  agents  may,  therefore,  be  disregarded  in  the  considera- 
tion of  these  questions.  It  would  seem,  in  the  absence  of  any 
express  limitation  of  his  authority,  that  the  general  power  to 
deal  with  lumber  or  timber  of  this  character  by  suit  at  law,  or 
by  such  seizure  as  would  subject  him  to  an  action,  must  also 
authorize  the  agent  to  do  whatever  could  be  properly  done  in 
the  conduct  of  such  a  suit* 
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But  these  officers  were  not  left  without  instruction  and 
authority  on  this  point.  In  a  letter  from  the  Commissioner 
of  the  Land  Office,  dated  November  4, 1870,  to  the  register 
and  receiver  of  public  lands  at  Salt  Lake  City,  an  office  held 
by  Mr.  Patton,  the  following  language  is  used:  "You  will 
discharge  with  energy  the  duty  devolved  upon  you  by  the 
inclosed  circular,  having  due  regard,  however,  to  the  right  of 
homestead  and  pre-emption  settlers,  and  to  the  circumstances 
of  the  community  requiring  a  supply  of  timber  for  mining, 
manufacturing,  and  other  business  pursuits.  In  cases  where 
timber  may  be  cut  from  the  public  lands,  and  extenuating  cir-, 
cumstances  exist,  you  are  authorized  to  compromise  with  the 
parties  committing  the  trespass,  on  their  paying  all  expenses 
incurred  and  a  reasonable  stumpage,  to  be  fixed  by  you  accord- 
ing to  the  condition  of  the  markets,  and  not  to  fall  below  the 
minimiim  rate  of  $2.50  per  M  feet.  When  objection  is  made 
to  the  rate  iixed  under  this  rule,  the  matter  may  be  submitted 
to  the  judges  of  the  Supreme  Court  of  the  Territory,  in  which 
case  you  will  be  governed  by  their  decision  as  to  the  stumpage 
to  be  exacted."  The  circular  so  inclosed  was  a  general  one 
to  all  registers  and  receivers,  of  December  24, 1855,  by  Thomas 
A.  Hendricks,  Commissioner  of  the  Land  Office,  directing 
them  to  be  vigilant  in  preventing  persons  cutting  timber  on 
public  lands,  and  to  seize  such  timber  when  cut  and  sell  it  to 
the  highest  bidder.  These  instructions  are  repeated  Without 
the  limitation  to  |2.50  per  thousand  feet,  in  orders  from  the 
commissioner  of  the  dates  of  July  8, 1874,  September  8, 1874, 
and  June  21,  1875,  the  latter  of  which,  after  referring  to  the 
cirdular  of  1855,  and  the  other  letters  just  mentioned,  adds: 
"  When  circumstances  justify  so  doing,  you  may  settle  with 
the  parties  on  their  paying  any  expenses  incurred  and  a  rea- 
sonable stumpage  for  the  timber.  But  you  are  to  regard  this 
as  a  compromise  justified  by  existing  circumstances,  and  not 
as  the  granting  of  permission  to  cut  the  timber,  which  is  for- 
bidden by  law." 

These-  instructions  contain  ample  authority  for  the  compro- 
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mise  made  with  "Wells.  It  was  made  July  10, 1875,  and  the 
latest  of  the  letters  of  the  commissioner,  from  which  we  have 
cited,  is  dated  June  21,  1875. 

The  compromise  appears  to  have  been  frarned  in  conformity 
with  the  language  of  the  letter  of  November  4, 1870,  for  Wells 
agreed  to  pay,  and  did  pay,  the  expenses  of  seizure  and  costs 
of  suit,  and  nothing  remained  but  for  the  judge  who  decided 
the  demurrer  to  fix  the  amount  of  the  stumpage  and  give  judg- 
ment for  it  against  Wells.  He  had  given  bond  to  pay  what 
was  80  ascertained.  The  case  was  settled  in  precise  accord- 
ance with  the  instructions  of  the  commissioner,  and  we  think 
the  settlement  bound  the  United  States,  whose  agent  made 
the  compromise. 

The  authority  to  make  this  settlement  is  quite  as  clear  as  the 
authority  of  the  same  officer  to  sell  to  Nickles ;  so  that  his 
right  to  sue  depends  upon  the  same  authority  on  which  Wells 
had  the  property  delivered  to  him,  on  payment  of  all  costs 
and  expenses  and  giving  a  bond,  with  surety,  for  the  damages. 

The  instruction  of  the  District  Court  held  this  settlement  to 
be  of  no  validity ;  the  Supreme  Court  held  the  same  view ; 
and  the  register  who  made  the  sale  to  Nickles  evidently  dis- 
regarded his  own  compromise,  and  sold  the  property  to  Nickles 
under  the  same  idea.     All  this,  we  think,  was  erroneous. 

We  have  been  shown  a  letter  of  April  5, 1877,  from  the  Sec- 
retary of  the  Interior  to  the  Commissioner  of  the  Land  Office, 
in  which  he  says :  "  No  agent  employed  by  you  will  be  per- 
mitted to  make  any  compromise  for  depredation  on  the  public 
lands."  But  whether  this  order  is  limited  to  the  agents  specially 
employed  to  look  after  such  depredations,  or  be  held  to  include 
the  registers  and  receivers  also,  is  immaterial  in  the  present 
case;  for  this  recall  of  the  power  to  compromise  was  nearly 
two  years  after  the  one  under  consideration  was  made  and  a 
considerable  sum  of  money  paid  under  it. 

All  the  letters  from  the  department  to  its  officers  above 
referred  to,  except  the  one  last  mentioned,  are  in  this  record, 
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and  are  made  part  of  the  case  on  which  the  Supreme  Court  of 
the  Territory  decided. 

We  are  of  opinion  that  the  instruction  to  the  jury,  which 
we  have  given  in  full,  and  the  whole  theory  on  which  the 
effect  of  the  stipulation  of  compromise  was  decided,  is  erro- 
neous, and  the  judgment  of  both  the  Supreme  and  District 
Courts  is  reversed,  with  directions  to  set  aside  the  verdict  and 
grant  a  new  trial;  and  it  is  so  ordered. 

Eeversed. 


Daniel  H.  Elwood  v.  Patrick  M.  Flannigan,  impleaded  with 
Edward  Sorin. 

January  16, 1882. 

1.  Whea  by  a  treaty  a  certain  amount  of  land  Is  granted  to  an  Indian 

ciiief,  the  patent  for  which  does  not  issue  till  after  his  death,  the  title 
to  the  same  vested  in  those  holding  under  a  deed  made  by  him  before 
his  death,  and  not  in  those  claiming  by  deed  from  his  heirs. 

2.  A  deed  acknowledged  before  a  justice  of  tlie  peace,  who  describes  him- 

self as  such  in  his  certificate  and  signs  the  certificate  as  such,  is  suflS- 
ciently  executed  and  certified  to  by  the  laws  of  Michigan,  without  any 
authentication  of  the  official  character  of  the  justice  of  the  peace  be- 
yond his  own  certificate  of  the  fact ;  and  the  certificate  need  not  state 
in  so  many  words  that  the  party  was  personally  known  to  the  officer 
taking  the  acknowledgment. 

3.  Having  been  executed  in  conformity  with  the  laws  of  Michigan,  and 

recorded  in  Illinois,  a  certified  copy  of  such  a  deed,  with  the  requisite 
certificate  of  conformity  annexed,  is  admissible  in  evidence,  accord- 
ing to  the  laws  of  Illinois  in  relation  to  deeds  executed  and  acknowl- 
edged out  of  that  State,  after  proof  of  the  loss  of  the  original. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

W.  B.  Scales,  for  plaintiff  in  error. 

Thomas  Hoyne,  for  defendants  in  error. 

Waits,  C.  J. — This  was  an  action  of  ejectment  to  recover 
the  possession  of  fractional  section  7,  T.  37  N.,  E.  15  E.,  in 
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Cook  county,  Illinois.  By  a  treaty  with  the  Pottawatomies  of 
the  State  of  Indiana  and  Michigan  Territory,  made  on  the 
27th  of  October,  1832,  (7  Stat.,  399,)  the  United  States  agreed 
(art.  Ill)  to  grant  and  to  convey  by  patent  to  Ash-kum,  one 
of  the  chiefs,  and  a  reservee  under  the  treaty,  two  sections 
of  land,  to  "  be  selected,  under  the  direction  of  the  President 
of  the  United  States,  after  the  lands  shall  have  been  surveyed." 
Under  this  provision  of  the  treaty  the  lands  now  in  dispute 
were  selected,  and  the  selection  approved  by  the  President  on 
the  29th  of  March,  1837.  Ash-kum  died  intestate  in  1846. 
On  the  3d  of  November,  1864,  after  his  death,  a  patent  was 
issued,  conveying  the  lands  "  unto  *  »  *  Ash-kum,  and 
to  his  heirs  and  assigns  forever."  Both  parties  claim  under 
this  patent ;  the  plaintiff  in  error,  who  was  also  plaintiff  below, 
by  deed  from  the  heirs  of  Ash-kum,  and  the  defendants  by 
deed,  with  covenants  of  warranty,  from  Ash-kum  himself,  while 
in  life,  "  to  Louis  De  Salle,  of  the  township  of  Niles,  in  Ber- 
rien county,  Michigan  Territory,"  bearing  date  October  24, 
1835. 

All  the  objections  to  the  title  of  the  defendants  which  were 
insisted  on  in  the  argument,  except  those  relating  to  the  proof 
of  the  deed  of  Ash-kum,  and  the  refusal  of  the  court  to  charge 
as  requested  by  the  plaintiff  upon  the  assumption  of  fraud  in 
its  procurement,  are,  as  we  think,  disposed  of  by  Doe  v. 
"Wilson,  23  How.,  457,  and  Crews  v.  Burcham,  1  Black,  352,  in 
which  similar  reservations  and  grants  under  the  same  treaty 
were  involved.  By  these  cases  it  has  been  settled  that  when 
the  patent  issued  to  Ash-kum  and  his  heirs  the  title  to  the 
land  vested  in  those  holding  under  any  deed  he  might  have 
made  before. 

The  principal  controversy  is  as  to  the  evidence  admitted  to 
prove  the  deed  of  Ash-kum.  After  proof  of  the  loss  of  the 
original  deed,  a  certified  copy  from  the  records  of  Cook  county 
was  offered  in  evidence.  The  record  was  made  on  the  31st  of 
May,  1836,  and  the  copy  showed  a  deed  purporting  to  convey 
the  land,  signed  by  Ash-kum  with  his  mark,  sealed,  and  at- 
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tested  by  two  witnesses.     The  certificate  of  acknowledgment 

was  as  follows : 

"  Territory  of  Michigan, 


Berrien  county,  ^    ' ' 

"  Be  it  remembered  that  on  the  twenty-fourth  day  of  Octo- 
ber; anno  Domini  1835,  before  me,  Titus  B.  Willard,  Esquire, 
one  of  the  justices  of  the  peace  for  srfid  county  of  Berrien, 
came  the  above-named  Ash-kum,  an  Indian  chief,  and  ac- 
knowledged the  above-written  indenture  by  him  subscribed  to 
be  his  free  act  and  deed,  and  desired  that  the  same  might  be 
recorded  as  such  according  to  law. 

"In  testimony  .whereof  I  have  hereunto  set  my  hand  and 
seal  the  day  and  year  above  written. 

"  Titus  B.  Willard,  [l.  s.] 

"  Justice  of  the  Peace." 

No  certificate  of  any  kind  as  to  the  official  character  of 
Willard  was  added  to  the  deed  before  it  was  recorded.  Neither 
was  there  before  the  record  any  certificate  of  any  clerk  of  a 
court  of  record  of  Michigan,  under  the  seal  of  his  court,  to 
the  effect  that  the  deed  had  been  executed  and  acknowledged 
in  conformity  with  the  laws  of  that  State.  There  was,  how- 
ever, annexed  to  the  copy  of  the  deed,  from  the  record,  the 
following  certificate : 

"  Office  of  County  Clerk,  Berrien  Co.,  Mich., 
Berrien  Springs,  187    . 

'•'  Edwin  D.  Cooke,  Clerk 
"  State  of  Michigan,  ) 
Berrien  county,        ) 

"  I,  Edwin  D.  Cooke,  clerk  of  said  county  and  of  the  Cir- 
cuit Court  therein,  the  same  being  a  court  of  record  and  hav- 
ing a  seal,  do  hereby  certify  that  the  certificate  of  acknowledg- 
ment by  Ash-kum,  an  Indian  chief,  taken  before  Titus  B. 
Willard,  a  justice  of  the  peace  in  and  for  said  county  of  Ber- 
rien, on  the  24th  day  of  October,  A.  D.  183,5,  as  appears  on 
the  certified  copy  of  the  deed  hereto  annexed,  was  executed 
according  to  and  in  conformity  with  the  laws  of  the  Territory 
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of  Michigan,  as  they  existed  at  the  time  of  taking  such  ac- 
knowledgment ;  and  1  further  certify  that,  as  appears  by  the 
records  of  and  in  the  office  of  the  register  of  deeds  of  said 
county  of  Berrien,  that  the  said  Titus  B.  Willard  was,  at  the 
time  of  taking  such  acknowledgment,  an  acting  justice  of  the 
peace  in  and  for  said  county  of  Berrien. 

"In  testimon}'  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  Circuit  Court,  at  Berrien  Springs,  this 
2d  day  of  January,  A.  D.  1878. 
"  { '"^B^KaT^Srxv,  M.r  "  }  -        *  Edwin  D.  Cooke,  Clerk. 

In  this  connection  the  defendants  proved  bj'  parol  TV^illard 
was  an  acting  justice  of  the  peace  of  Berrien  county  at  the 
date  of  the  certificate  of  acknowledgment;  and  they  also  put 
in  evidence  a  certiiicate  of  the  Secretary  of  State  of  Michigan, 
of  which  the  followmg  is  a  copy  : 

"State  of  Michigan,         ) 
.  Office  of  the  Secretary  of  State,  J     * 

"  I,  E.  G.  D.  Holden,  Secretary  of  State  of  the  State  of  Michi- 
Lgan,  do  hereby  certify  that  Titus  B.  Willard  was,  on  the  seventh 
day  of  March,  one  thousand  eight  hundred  and  thirty-foUr,  duly 
appointed  justice  of  the  peace  for  the  county  of  Berrien,  as  ap- 
pears from  the  records  in  this  office ;  and  that  the  term  of  office 
fixed'  by  law  at  the  time  of  his  appointment  was  three  years. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  great  seal  of  the  State  of  Michigan,  at  Lansing, 
■this  twenty-fourth  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-seven. 

"  fTHE.OttEATSE\LOFTHB\  11]      ft      T)       FTOT  TUfKT 

,\     StaTK^F  MICBIOAN.     J  -^-    ^-    ^-    -ElOLUJiJy, 

Secretary  of  State. 
"  By  Wm.  Crosby,  Deputy." 
The  defendants  also  put  in  evidence  a  statute  of  Michigan 
"concerning  deeds  and-  conveyances,"  in  force  at  the  date  of 
the  deed,  (Laws  of  Mich.  1833,  p.  279,)  which  provided  (sec.  1) 
that  deeds  of  lands  in  that  Territory,  signed  and  sealed  by  the 
parties  granting  the  same,  aud.aigaed  by  two  or  more  witnesses. 
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and  acknowledged  by  the  parties,  should  be  good,  and  vajid  to 
pass  title.  The  acknowledgment  required  might  be  made  (sec. 
2)  before,  among  other  officers,  a  justice  of  the  peace  in  any 
county  ill  the  Territory,  and  a  certificate  of  the  ackaowledg- 
ment  being  indorsed  on  the  deed,  "  and  signed  bj-  the  person 
before  whom  the  same  was  taken,"  the  deed  was  entitled  to  be 
recorded. 

To  the  admission  of  this  evidence  the  plaintiff  in  due  time 
objected,  and  his  objections  having  been  overruled,  exceptions 
were  taken  and  made  part  of  the  record.  The  assignments  of 
error  relate  principally  to  these  exceptions. 

By  the  statutes  of  Illinois  in  force  when  the  deed  in,  ques.- 
tion  was  executed,  a  deed  signed  and  sealed  by  the  party  mak- 
ing the  same  was  sufficient  for  the  conveyance  of  any  lands 
in  that  State.  (Eev.  Laws  1833,  p.  129,  sec.  1.)  To  entitle  such, 
a  deed  to  record,  however,  an  acknowledgment  was  required 
before  one  of  certain  designated  officers,  among  which  were 
j  ustices  of  the  peace ;  and  if  the  justice  resided  out  of  the  Stat© 
it  was  required  that  there  be  added  to  the  deed  a  certificate  of  the 
proper  clerk,  "  setting  forth  that  the  person  before  who.ni  such, 
*  *  *  acknowledgment  was  made  was  a  justice  of  the  peace 
at  the  time  of  making  the  same."  (Id.,  p.  138,  sec.  1.)  By 
further  statutes  it  is  provided  that  whenever  a  deed  which  is 
entitled  to  be  recorded  if^  lost,  a  ceitified  copy  from  the  record 
may  be  used  in  evidence  with  the  same  effect  as  the  original. 
(Rev.  Stat.  1845,  p.  103,  sec.  25 ;  Id.  1874,  p.  279,  sec.  36.) 

By  the  Revised  Statutes  of  Illinois  adopted  in  1845,  (Rev. 
Stat.  1845,  p.  105,  ch.  24,  sec.  16,)  it  was  enacted  that  a  deed, 
made  out  of  the  State  and  witMn  the  United  Stateis  should  be 
entitled  to  record  when  executed  and  acknowledged  or  proved 
in  conformity  with  the  laws  of  the  State,  Territory,  or  diistrict 
where  made,  "  provided  that  any  clerk  of  a  court  of  record, 
within  such  State,  Territory,  or  district  shall,  under  his  hand 
and  the  seal  of  such  court,  certify  that  such  deed  or  instrument  is, 
executed  and  acknowledged  or  proved  in  conformity  with  the 
laws  of  such  State,  Territory,  or  district."  Then,  in  1851,  it 
38  v3 
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was  further  enacted  (Scate's  Stat,  972,  sec.   5 ;  Sess.  Laws 
Feb.  15,  1871,  page  122)  "that  a  certified  copy  of  any  deed 
*  *  *  afi'ecting  any  real  estate  situate  within  this  State  which 
has  been  acknowledged  without  this  State,  in  conformity  with 
the  laws  of  the  State  where  such  deed    *    *    *    was  acknowl- 
edged, and  which  has  been  recorded  in  the  proper  county  in 
this  State,  shall  be  evidence  in  all  courts  and  places  ;  provided 
the  party  oU'ering  such  certified  copy  in  evidence  will  exhibit 
with  the"  same  a  certificate  of  conformity,  as  provided  for  in 
the  sixteenth  section  of  chapter  24  of  the  Kevised  Statutes, 
notwithstanding  said  certificate  of  conformity  has  never  been 
recorded."    And  again,  in  1874,  (Kev.  Stat.  1874,  p.  276,  ch. 
30,  sec.  20,)  "An  acknowledgment  or  proof  may  be  made  in 
conformity  with  the  laws  of  the  State,  Territory,  or  district 
where  it  is  made ;  provided  that  if  any  clerk  of  a  court  of 
record,  within  such  State,  Territory,  or  district,  shall,  under 
his  hand  and  the  seal  of  such  court,  certify  that  such  deed  or 
instrument  is  executed  and  acknowledged  or  proved  in  con- 
formity with  the  law  of  such  State,  Territory,  or  district,  or 
it  shall  so  appear  by  the  laws  of  such  State,  Territory,  or  dis- 
trict, duly  proved  and  certified  copies  of  the  record  of  such 
deed,  mortgage,  or  other  instrument  relating  to  real  estate, 
heretofore  or  hereafter  made  and  recorded   in   the  proper 
county,  may  be  read  in  evidence,  as  in  other  cases  of  certified 
copies,  upon  such  a  certificate  of  conformity  to  the  laws  of  the 
State,  Territory,  or  district  where  such  deeds,  mortgages,  or 
other  instruments  were  made  and  acknowledged,  being  exhib- 
ited therewith  or  annexed  thereto." 

Such  being  the  laws  of  the  two  States  applicable  to  the 
facts  of  this  case,  we  proceed  to  the  consideration  of  the  spe- 
cific objections  to  the  evidence.  These  may  be  stated  gener- 
ally, as  follows:  1.  That  the  deed  was  not  entitled  to  record 
in  Illinois  because  it  was  not  accompanied  by  a  certificate  of 
the  proper  clerk  that  the  person  before  whom  the  acknowledg- 
ment wa,s  made  was  a  justice  of  the  peace ;  and  2.  That  the 
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deed  was  not  executed  in  conformity  with  the  laws  of  Michi- 
gan. 

It  is  conceded  that  the  deed  was  not  acknowledged  in  con- 
formity witli  the  laws  of  Illinois,  and  it  is  no  doubt  true  that 
when  recorded  there  was  no  law  of  that  State  which  allowed  a 
certified  copy  to  be  used  in  evidence.  It  was,  however,  re- 
corded in  fact.  Consequently,  under  the  later  statutes,  if  actu- 
ally executed  in  conformity  with  the  laws  of  Michigan,  and 
that  fact  was  properly  certified,  the  copy  was  admissible. 
There  is  no  question  but  that  the  deed,  if  executed,  was  in 
form  sufficient  to  convey  the  land.  It  was  signed  and  sealed 
by  the  grantor,  and  was  otherwise  sufficient  as  a  conveyance 
between  the  parties  under  the  laws  of  Illinois.  The  whole 
controversy  here  is  as  to  the  proof  of  its  execution  in  con- 
formity with  the  laws  of  Michigan,  so  as  to  make  the  copy 
from-the  record  competent  evidence  in  place  of  the  original. 
The  laws  of  Illinois,  therefore,  requiring  the  certificate  of  a 
clerk  in  certain  cases  as  to  the  official  character  of  a  justice  of 
the  peace,  are  unimportant.  If  in  Michigan  such  a  certificate 
was  not  necessary  to  complete  the  execution  of  the  deed,  none 
was  required  in  Illinois.  Certainly  a  deed  may  be  said  to  be 
fully  executed  when  all  has  been  done  that  is  necessary  to  en- 
title it  to  record,  and  for  that  purpose  in  Michigan  the  evi- 
dence of  an  acknowledgment  was  complete  when  the  officer 
before  whom  it  was  taken  signed  a  certificate  to  that  effect 
indorsed  on  the  deed.  No  provision  was  made  for  any  au- 
thentication of  the  official  character  of  the  officer.  His  cer- 
tificate, made,  as  it  must  necessarily  be,  under  the  obligations 
of  his  official  oath,  was  deemed  sufficient. 

Was,  then,  the  deed  executed  in  conformity  with  the  laws 
of  Michigan  ?  Under  the  laws  of  Illinois  that  fact  may  be 
proven  by  the  laws  of  Michigan  themselves,  or  by  the  certifi- 
cate of  the  proper  clerk.  As  the  courts  of  the  United  States 
take  judicial  notice  of  all  the  public  laws  of  the  several  States, 
(Owiugs  V.  Hull,  9  Pet.,  625 ;  Covington  Bridge  Co.  v.  Shep- 
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ard,  20  How.,  352,)  there  was  probably  nd  necessity  for  the 
proof  of  the  laws  of  Michigan  which  was  made. 

The  deed  was  signed  and  sealed  by  the  grantor,  and  it  was 
■attested  by  two  witnesses.  Of  that  there  aan  be  no  dispute. 
It  had  indorsed  upon  it  a  certificate  of  acknowledgment  signed 
by  Titus  B.  Willard,  which  set  forth  that  he  was  one  of  the 
justices  of  the  peace  of  Berrien  county,  and  that  Ash-kam, 
who  was  named  in  the  deed  as  grantor,  came  before  him  and 
acknowledged  its  execution.  It  is  true  the  certificate  does  not 
state  that  the  officer  was  one  who  by  law  could  take  the  ac- 
iknowledgment  of  deeds,  but  it  does  not  state  what  the  office 
was>  and  as  the  statute  makes  it  the  official  duty  of  one  hold- 
ing such  an  office  to  take  the  acknowledgment  of  deeds,  the 
statement  of  his  official  character  necessarily  included  a  state- 
ment of  his  official  authority. 

It  is  next  objected  that  the  eertitioate  does  not  state  that  Ash- 
■kum  was  personally  known  to  the  officer.  Tliere  is  nothing 
in  the  Michigan  statiate  which  requires  any  such  statement, 
though  there  is  in  Illinois.  It  is  enough  in  Michigan  if  the 
officer  certifies  to  the  fact  of  ah  acknowledgment  by  the 
proper  iparty.  That  has  been  done  in  this  case.  The  state- 
inent  is  that  Ash-kura,an  Indian  chiefs  came 'beifore  the  officer 
and  made  the  necessary  acknowledgment.  This  implies  that 
the  grantor  was  in  some  way  known  to  the  officer,  and  that  the 
acknowledgment  was  in  fact  made.  The  making  of  the  cer- 
tificate was  an  official  act  done  under  the  sanction  of  an  offi- 
cial oath,  and  is  presumptively  true.  The  laws  of  Michigan 
did  not  require  the  officer  to  state  in  his  certificate  the  evidence 
by  which  the  identity  erf"  the  person  was  established  in  his  mind. 
It  Was  enough  that  he  certified  to  the  fact. 

The  factthM  the  grantor  was  in  this  case  anludiani  is  unim- 
portant. The  duty  of  the  officer  was  precisely  the  same  in  re- 
spect to  him  as  it  was  to  other  men.  The  officer  must,  in  his 
case  as  in  others,  be  satisfied  of  the  identity  of  the  person  as 
well  as  of  the  fact  of  an  acknowledgment.  That  being  done 
it  was  his  duty  to  make  the  certificate.     There  is  nothing  in 
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Dewey  v.  Campau,  4  Michigan,  565,  to  the  contrary  of  this, 
There  the  deed  was  rejected  because  the  officer  in  efiect  only 
certiiied  that  he  was  told  by  an  interpreter  that  an  Indian 
woman  made  the  acknowledgment,  no  power  having  been 
given  him  to  swear  an  interpreter  for  such  a  purpose.  Here 
the  certificate  is  that  an  acknowledgment  was  in  fact  made. 
That  is  enough  until  impeached. 

It  is  next  objected  that  there  was  no  proof  that  "Willard  was 
at  the  time  in  fact  a  justice  of  the  peace.  The  laws  of  Michi- 
gan required  no  other  evidence  of  that  fact  to  entitle  a  deed  to 
record  than  the  certificate  of  the  oiiicer  himself.  That  was 
given  in  this  case,  and  in  addition  it  was  shown  that  he  was 
acting  as  a  justice  of  the  peace  at  the  time.  This  makes  it  un- 
necessary to  consider  whether  the  certificate  of  the  Secretary 
of  State  of  the  fact  of  liis  appointment  was  competent  evi- 
dence. The  law  did  not  require  a  copy  of  his  commission,  or 
proof  of  his  having  taken  the  official  oath.  It  was  sufficient 
that  he  was  acting  under  color  of  right.  That  fact  was  clearly 
shown.  This  disposes  of  the  case,  so  far  as  the  proof  of  the 
deed  was  concerned.  Having  been  executed  in  conformity 
"with  the  laws  of  Michigan,  and  recorded,  a  certified  copy,  with 
the  requisite  certificate  of  conformity  annexed,  was  admissible 
in  evidence,  according  to  the  laws  of  Illinois,  after  proof  of  the 
loss  of  the  original. 

In  respect  to  the  request  which  was  made  of  the  court  to 
charge  the  jury  as  to  the  effi3ct  of  fraud  in  the  procurement 
of  the  deed,  it  is  sufficient  to  say  there  is  not  a  particle  of  evi- 
dence in  the  record  to  sustain  such  a  claim.  If  the  jury  had 
found  for  the  plaintifl:'  on  any  such  theory,  it  would  have  been 
the  duty  of  the  court  to  set  the  verdict  aside  and  grant  a  new. 
trial.  Consequently  there  was  no  error  in  refusing  the  charge 
requeued. 

The  judgment  is  affirmed.  Affirmed. 
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Ex  PARTE  J.  H.  V.  CoCKROFT. 
Jannary  23,  1882. 

An  application  for  a  writ  of  mandamus  to  compel  the  lower  cour't  to 
allow  an  appeal  from  a  decree  confirmino;  a  sale  refused,  it  appear- 
ing that  the  petitioner  had  not  been  a  party  to  the  suit  in  the  lower 
court,  had  no  interest  in  setting;  aside  the  sale,  and  had  been  heard 
in  the  lower  court  out  of  abundant  precaution  merely,  and  not  as  a 
matter  of  right. 

Petition  for  a  writ  of  mandamus. 

No  briefs  tiled. 

Waite,  C.  J.^Thia  is  a  petition  for  a  writ  of  mandamus 
requiring  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolina  to  allow  an  appeal  by  the  petitioner 
from  an  order  of  the  court  entered  on  the  7th  of  October,  1881, 
confirming  a  sale  of  a  railroad  made  pursuant  to  a  decree 
filed  on  the  25th  of  September,  1880,  in  the  suit  of  Calvin 
Claflin  and  others  v.  The  South  Carolina  Railroad  Company 
and  others.  The  petitioner  was  not  a  party  to  the  suit ;  neither 
does  it  appear  that  he  ever  asked  to  be  made  a  party.  He  is 
not  the  holder  of  any  of  the  bonds  that  by  the  decree  under 
which  the  sale  was  made  are  entitled  to  a  distributive  share  of 
the  proceeds.  Unless  the  property  should  bring  at  another  sale 
enough  to  satisfy  the  mortgages  and  leave  a  balance  for  dis- 
tribution among  the  general  creditors  of  the  company,  he  can 
get  no  advantage  from  setting  aside  the  sale  which  has  already 
been  made.  In  his  showing  to  the  Circuit  Court  he  certainly 
did  not  make  it  appear  that  he  had  any  real  interest  in  the 
controversy.  He  was  evidently  heard  as  a  matter  of  favor, 
and  not  because  he  had  any  right  to  intervene.  Before  con- 
firming the  sale  the  court  seemed  desirous  of  ascertaining 
whether,  under  all  the  circumstances,  in  the  exercise  of  its 
judicial  discretion  such  an  order  ought  to  be  made.  For  this 
purpose  it  was  willing  to  consider  the  affidavits  produced  by 
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the  petitioner.  This  seems  to  have  been  done  out  of  abundant 
caution,  not  because  it  was  necessary  in  law. 

Inasmuch,  therefore,  as  the  petitioner  was  not  made  a  party 
to  the  suit,  either  by  an  express  order  of  the  court  to  that 
effect,  or  by  being  treated  as  such,  his  application  for  an  appeal 
was  properly  denied.  This  case  cannot  be  distinguished  in 
principle  from  that  of  ex  parte  Cutting,  94  U.  8.,  14. 

The  motion  is  denied.  Denied. 


The  United  States  v.  The  Pacific  Mail  Steamship  Company. 

January  23,  1882. 

The  court  refuses  to  pas.'  on  certain  qnestions  raised  after  the  former 
decision  in  this  case,  reported  in  103  IT.  S.,  721,  holding  that  such 
questions  had  been  settled  bj'  the  former  decision. 

Appeal  from  the  Court  of  Claims. 

S.  F.  Phillips,  Solicitor- General,  and  J.  S.  Blair,  for  appellant. 

J.  F.  Famsworth  and  William  E.  Chandler,  for  appellee. 

Miller,  J. — This  case  was  before  us  at  the  last  term  on  the 
appeal  of  the  steamship  company,  and  the  judgment  of  the 
Court  of  Claims  was  reversed  and  the  case  remanded  with 
directions  to  render  a  judgment  in  conformity  to  the  opinion  of 
this  court.     (103  U.  S.  K,  721.) 

The  principal,  in  fact  the  only,  question  then  considered  was 
whether  the  mails  had  been  carried  by  the  company  between 
San  Francisco  and  Hong-Kong  in  vessels  of  the  character 
required  by  "th^  contract. 

The  finding  of  facts  on  that  subject  by  the  Court  of  Claims 
enabled  us  to  decide  that,  apart  from  the  City  of  Pekin's, 
which  was  governed  by  considerations  peculiar  to  itself,  of  the 
other  twelve  voyages  for  which  the  claimants  asserted  a  right 
to  recover,  six  had  been  performed  in  vessels  of  the  character 
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required  by  the  contract,  and  six  had  not.  All  these  vessels, 
their  names  and  class,  were  specifically  set  out  in  the  finding 
of  facts,  and  the  voyage  of  the  Japan,  commencing  August 
29,  1874,  at  San  Francisco,  is  one  of  those  held  by  this  court 
in  its  opinion  to  have  been  performed  in  a  proper  vessel,  for 
which  the  claimants  were  entitled  to  recover. 

The  whole  matter  would  seem  to  have  been  thus  closed  but 
for  the  following  sentence  in  the  opinion :  "There  may  be  de- 
ductions for  non-performance  of  duty,  or  other  matters  pro- 
vided for  in  the  contract,  in  regard  to  which  no  finding  is  made 
by  the  Court  of  Claims,  but  which  will  be  open  to  inquiry  on 
the  return  of  the  case  to  that  court." 

When  the  case  came  before  that  court  again  on  the  mandate 
and  opinion  of  this  court,  it  was  conceded,  by  stipulation,  as  a 
fact,  that  on  this  voyage  of  the  Japan  she  stopped  at  Yoko- 
hama and  sent  the  mails  by  other  vessels  to  Hong-Kong;  and 
that  the  return  mail  from  Hong-Kong  to  Yokohama  was  car- 
ried in  the  same  manner,  the  Japan  returning  in  due  tirne  with 
a  mail  to  San  Francisco. 

It  is  argued  by  counsel  for  the  United  States  that  this  fact 
invalidates  the  entire  claim  under  that  voyage,  because  the 
whole  of  it  was  not  performed  in  vessels  of  the  character  re- 
quired by  the  contract. 

The  Court  of  Claims  was  of  opinion  that  this  matter  was  not 
open  to  inquiry  under  the  ruling  made  by  this  court,  and  in 
this  we  concur. 

The  questions  of  the  character  of  the  vessels  in  which  the 
mail  had  "been  carried  by  the  claimants,  and  their  conformity 
to  the  contract  with  the  government,  were  the  very  questions, 
and  the  only  questions,  in  issue  before  the  Court  of  Claims  and 
before  this  court.  The  former  made,  as  the  rule  requires,  such 
findings  of  fact,  pertinent  to  these  questions,  as  enabled  this 
court  to  say  that  for  six  of  these  voyages  the  government  was 
bound  to  pay,  and  the  case  was  sent  back  to  the  Court  of  Claims 
to  render  judgment  accordingly. 

The  character  of  the  vessels  and  the  per'formance  of  the 
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voyages  were  then  adjudicated  and  lixed,  and  were  no  longer 
open  to  inquiry. 

The  contract  contained  a  provision  that  suitable  iiues  and  pen- 
alties should  be  imposed  by  the  Postmaster-General  for  delays 
and  irregularities  in  the  performance  of  the  service,  and  for 
failure  to  take  or  deliver  any  part  of  the  mail,  for  suifering  it 
to  be  wet,  injured,  or  lost,  and  many  things  of  that  kind,  which 
had  not  been  passed  on  because  the  United  States  denied  the 
liability  in  toto,  on  the  ground  that  none  of  the  vessels  was  of 
the  character  required  by  the  contract. 

It  was  to  matters  of  that  class  the  opinion  had  reference  in 
the  clause  we  have  cited,  and  not  to  the  very  matter  of  the 
character  of  these  vessels,  which  was  settled  by  the  first  find- 
ing of  facts  and  the  decision  thereon. 

It  is  "suggested  by  counsel  for  the  United  States  that,-  by  the 
terms  of  the  stipulation  as  to  these  new  matters  filed  in  the 
Court  of  Claims,  the  case  was  opened  by  agreement.  The 
language  relied  on  is  this : 

"  It  is  agreed  that  the  case  be  submitted,  under  the  mandate 
and  opinion  of  the  Supreme  Court  herein,  on  the  following 
facts,  which,  as  far  as  they  may  aifect  or  modify  any  facts 
heretofore  found  by  the  court,  are  agreed  to  be  in  addition  or 
substitution  therefor." 

We  understand  this  to  mean  that  the  matters  stated  are  true, 
and  so  far  as  they  are  proper  evidence  as  the  case  stands  they 
are  conceded ;  but  that  it  was  not  intended  to  consent  to  a  re- 
opening of  the  character  of  any  vessel  in  which  the  mails  had 
been  carried  under  that  contract,  and  such  was  the  view  of  this 
clause  of  the  stipulation  taken  by  the  Court  of  Claims  in  its 
opinion. 

After  the  case  was  remanded  to  the  Court  of  Claims,  the 
Postmaster-General,  in  a  letter  to  the  judges  of  that  court,  in- 
formed them  that  he  had  made  an  order  that  in  the  event  that 
they  should  hold  the  voyage  of  the  Japan  to  be  accepted,  he 
imposed  a  tine  of  $13,000  for  the  delay  of  that  vessel  in  start- 
ing on  the  voyage  at  San  Francisco.    As  such  an  order  could 
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be  of  no  avail  after  the  court  had  decided  the  case,  in  which 
event  alone  the  fine  was  to  be  imposed,  that  court  verj'  properly 
disregarded  it. 

The  judgment  of  the  Court  of  Claims  is  affirmed. 

Affirmed. 


Logan  0.  Swopb  v.  Hiram  W.  Lbffingwbll,  Hbnrt  Ho- 

NORB,  CHAUNCEY  I.  BOWEN,  JoHN  W.  DOANB,  AND  THE 

Atlas  National  JBank  op  Boston. 

January  23, 1882. 

A  controversy  between  a  makei-  ol  certain  notes,  secured  by  trust  deed  on 
realty,  and  a  national  bankwhicli  held  the  notes  and  was  attempting 
to  enforce  such  deed,  as  to  the  right  of  a  national  bank  to  deal  in 
notes  secured  on  realty,  is  a  Federal  question  ;  but  it  is  now  settled 
that  such  a  question  cannot  be  raised  by  tlie  debtor  as  a  defense,  but 
only  by  the  government. 

Error  to  the  Supreme  Court  of  the  State  of  Missouri. 

This  was  a  petition  filed  in  the  Circuit  Court  of  St.  Louis 
county,  by  the  plaintiff  in  error,  alleging  that  he  had  made 
certain  notes  secured  by  trust  deed  on  realty  to  one  Leffing- 
well,  which  notes  had  passed  into  the  possession  of  the  bank, 
one  of  the  defendants  in  error.  It  prayed  an  injunction  to 
restrain  the  bank  from  enforcing  the  lien  of  the  deed.  The 
court  decided  in  favor  of  the  plaintiif  in  error,  and  that  the 
bank  was  prohibited  by  the  national  banking  act  from  deal- 
ing in'  such  securities.  On  appeal  to  the  St.  Louis  Court  of 
Appeals  this  decision  was  affirmed.  Then,  on  appeal  to  the 
Supreme  Court  of  the  State,  it  was  reversed.  From  this  de- 
cision the  plaintiff  brought  the  case  to  this  court  by  writ  of 
error.  It  now  comes  up  on  a  motion  to  dimiss  aud  affirm, 
made  by  counsel  for  defendants  in  error. 

E.  B.  Sherzer,  for  plaintiff"  in  error. 

P.  Phillips,  for  defendants  in  error. 
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Waite,  C.  J. — We  have  jurisdiction  of  this  case.  The 
motion  to  dismiss  is  therefore  denied ;  but  as  the  only  Federal 
question  presented  on  the  merits  was  decided  by  the  court  be- 
low in  accordance  with  our  rulings  in  National  Bank  v.  Mat- 
thews, 98  U.  S.,  621,  and  National  Bank  v.  Whitney,  103  U. 
S.,  99,  the  motion  to  alfirm  is  granted. 

Affirmed. 


Jacob  S.  Merrill  v.  John  H.  Tice. 

J:mnaTy  23,  1882. 

1.  Under  sections  4956-4961  of  the  United  Stiites  Revised  Statute^,  relat- 

ing to  copyrights,  the  deposit  of  two  copies  of  the  booli,  aftei-  its  pub- 
lication, eitlier  with  the  librarian  of  Congress,  or  in  tlie  mail  addressed 
to  liitn,  is  an  essential  condition  of  the  proprietor's  right,  and  must  be 
proved  in  an  action  for  infringement.' 

2.  The  court  expresses  no  opinion  as  to  whetiier  tlie  certificate  of  the 

librarian  that  such  deposit  had  been  made  would  be  competent  evidence 
of  the  fact. 

3.  But  certainly  a  memorandum  reciting  that  such  deposit  had  been  made, 

written  under  the  certificate,  after  the  signature  and  seal,  is  not  com- 
petent evidence,  except  jierhiips  as  against  the  party  making  it,  such 
memoranda  being  no  part  of  a  certificate. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

M.  L.  Gray,  for  plaintiff  in  error. 

C.  P.  Culver,  for  defendant  in  error. 

Bradley,  J. — This  was  an  action  at  law  to  recover  damages 
for  the  infringement  of  a  copyright.  Tice,  the  plaintiff  below, 
is  the  author  of  an  almanac  known  as  "  Professor  Tice's  Al- 
manac." The  copyi'ight  alleged  to  be  infringed  was  that  of 
the  almanac  for  1877.  The  declaration  contained  the  proper 
averments,  and  the  answer  a  general  denial.  On  the  trial  the 
plaintiff'  produced  a  copy  of  his  almanac,  having  on  its  title- 
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page  the  words  required  by  the  act,  "  ]Entered  according  to  act 
of  Congress,  &c. ;"  and  then,  to  show  that  he  ha:d  complied  with 
the  law  of  copyright,  produced  a  certificate  of  the  librariaa  of 
Congress,  under  his  seal  of  office,  in  the  words,  following : 

"  5  Library  of  Congress,  Copyright  Office,  >   Library  o£  Congress,  Copyright  OAce, 
I  Uniied  States  of  America.  >  Washington. 

"No.  12,579  Q.  ■ 
"  To  wit:  Be  it  remembered  that  on  the  13th  day  of  Novem- 
ber, anno  Domini  1876,  John  H.  Tice,  of  St.  Louis,  Mo.,  has 
deposited  in  this  office  the  title  of  a  book,  the  title  or  descrip- 
tion of  which  is  in  the  following  woi'ds,  to  wit: 

"  Professor  Tice's  Almanac  far  the  year  1877,  ^c. 
"The  right  whereof  he  claims  as  proprietor  in  conformity 
with  the  laws  of  the  United  States  respecting  copyrights. 

"  <  Librarian  of  Congress,  Copyright  Office,  ?        (Signed)  A.  R.  Spofeobd, 

I  United  States  of  America.  5  Librarian  of  Congress, 

'.'I,  A.  R.  Spotford,  librarian  of  Congress,  hereby  certify 
that  the  foregoing  is  a  true  copy  of  the  oi'iginal  record  of  cop j'- 
right  in  the  Libi-ai-y  of  Congi'ess. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  my  office  this  11th  day  of  May,  1878. 

"  A.  R.  Spofbord, 
"Librarian  of  Congress. 

"  Two  copies  of  the  above  publication  deposited  December 
6,  1876." 

To  the  introduction  of  that  portion  of  said  paper  in  the 
words  "  two  copies  of  the  above  publication  deposited  Decem- 
ber 6, 1876,"  the  defendant  objected,  on  the  ground  that  it  was 
no  part  of  the  certificate,  but  a  mere  anonymous  statement, 
when  and  by  whom  made  not  appearing,  and  incompetent ; 
which  objection  the  court  overruled  and  permitted  the  state- 
ment to  go  to  the  jury;  to  which  ruling  the  defendant  except- 
ed. No  other  evidence  was  given  to  show  that  any  copy  or 
copies  of  the  book  had  been  deposited  with  the  librarian  or  in 
the  mail.  The  infringement  was  proved  to  the  satisfaction  of 
the  jury,  who,  under  the  charge  of  the  court,  rendered  a  ver- 
dict for  the  plaintiff.     Other  exceptions  to  evidence  appear  in 


1881.]  Merrill  v.  Tice.  605 

Opinion  of  the  court. 

the  bill  of  exceptions,  but  it  is  unnecessary  to  consider  them. 
The  questions  to  which  we  have  given  attention,  and  which 
are  decisive  of  the  case,  are — 

First,  whether  the  plaintiff  was  bound  to  prove  that  two 
copies  of  the  book  had  been  deposited  with  the  hbraria,n  or  in 
a  post-office  according  to  the  requirements  of  the  law  ? 

Secondly,  if  he  was,  whether  the  proof  adduced  was  compe^ 
tent  for  that  purpose  ? 

These  questions  will  be  considered  together. 

The  acts  of  Congress  relating  to  the  subject  are  found  in 
sections  4956  to  4961  of  the  Revised  Statutes. 

Section  4956  declares  that  no  person  shall  be  entitled  to  a 
copyright  unless  he  shall,,  before  publication,  deliver  at  the 
office  of  the  librarian  of  Congress,  or  deposit  in  the  mail  ad- 
dressed to  the  librarian,  at  Washington,  a  printed  copy  of  the 
title  of  the  book  or  other  article,  &c". ;  nor  unless  he  shall  also 
within  ten  days  from  the  publication  thereof  deliver  at  the 
office  of  the  librarian,  or  deposit  in  the  mail  addressed  to  him, 
at  Washington,  two  copies  of  such  copyright  book  or  other 
article,  &c. 

Section  4957  requu-es  the  librarian  to  record  the  name  of 
the  book  or  other  article  in  a  book  to  be  kept  for  that  purpose, 
in  the  words  following:  "Library  of  Congress,  to  wit:  Be  it 

remembered  that  on  the day  of .  A.  B.  of 

hath  deposited  in  this  office  the  title  of  a  book,  (map,  chart, 
or  otherwise,  as  the  case  may  be,  or  description  of  the  article,) 
the  title  or  descripl^ion  of  which  is  in  the  following  words,  to 
wit,  (here  insert  the  title  or  description,)  the  right  whereof  he 
claims  as  author,  &c.,  in  conformity  with  the  laws  of  the 
United  States  respecting  copyrights.  C.  D.,  librarian  of  Con- 
gress." The  librarian  is  required  to  give  a  copy  of  the  title  or 
description,  under  the  seal  of  the  librarian  of  Congress,  to 
the  proprietor  whenever  he  shall  require  it. 

Section  4958  prescribes  the  librarian's  fees:  " First,  for  re- 
cording the  title  or  description  of  any  copyright  book  or  other 
article,  tifty  cents;  second,  for  every  copy  under  seal  of  such 
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record  actually  given  to  the  person  claiming  the  copyright,  or 
his  assigns,  fifty  cents,  &c." 

Section  4959  declares  that  the  proprietor  of  every  copyright 
book,  &c.,  shall  deliver  at  the  office  of  the  librarian  of  Con- 
gress, or  deposit  in  the  mail  addressed  to  him,  within  ten  da^'s 
after  its  publication,  two  complete  printed  copies  thereof,  of 
the  best  edition  issued,  and  a  copy  of  every  subsequent  edition 
wherein  any  substantial  changes  are  made. 

Section  4960  imposes  a  penalty  of  twenty-five  dollars  for 
failure  to  deposit  the  published  copies  as  required  in  the  pre- 
vious sections. 

Section  4961  declares  as  follows:  " The  postmaster  to  whom 
such  copyright  book,  title,  or  other  article  is  delivered  shall,  if 
requested,  give  a  receipt  therefor;  and  when  so  delivered  he 
shall  mail  it  to  its  destination." 

On  a  mere  inspection  of  these  enactments  it  is  very  obvious 
that  the  deposit  of  two  copies  of  the  book,  after  its  publication, 
either  with  the  librarian  of  Congress  or  in  the  mail,  addressed 
to  him,  is  an  essential  condition  of  the  proprietor's  right,  and 
must,  in  some  way,  be  proved  in  an  action  for  infringement. 
The  words  of  the  law  are:  "  No  person  shall  be  entitled  to  a 
copyright  unless  he  shall  also  within  ten  days,  &c.,  deliver  at 
the  office  of  the  librarian  of  Congress,  or  deposit  in  the  mail, 
&c.,  two  copies  of  such  copyright  book."  Nothing  can  be 
plainer  than  this. 

Then,  what  is  competent  proof  of  such  a  deposit  ?  If,  after 
complying  with  all  the  requisite  conditions,  the  law  had  au- 
thorized letters-patent  for  the  copyright  to  be  issued  to  the  pro- 
prietor, such  letters  would  be  competent,  if  not  conclusive, 
evidence  that  the  conditions  had  been  complied  with.  But  no 
such  letters  are  issued  in  the  case  of  copyrights.  It  is  con- 
tended, indeed,  that  the  librarian's  certificate  answers  the  same 
purpose.  But  it  is  plain  that  this  certificate  was  only  an  ex- 
emplification of  the  record  required  to  be  made  on  the  tiling 
of  the  title  before  publication.  Its  form  as  prescribed  by  the 
law,  and  its  contents  as  shown  by  the  copy  produced  in  evi- 
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dence,  show  that  it  relates  to  nothing  else.  The  publication 
of  the  book  and  the  deposit  of  copies  thereof  may  not  take 
place  until  the  lapse  of  months  afterward.  The  certificate, 
therefore,  has  no  relation  to  the  deposit  of  the  books.  The 
record  of  which  it  is  an  exemplification  is  made  without  refer- 
ence to  any  such  deposit.  Whether,  after  the  deposit  has  been 
made,  the  certificate  of  the  librarian,  under  his  official  seal, 
that  the  books  were  deposited  on  such  a  day,  would  be  com- 
petent evidence  of  the  fact,  is  not  now  the  question ;  and  it 
may  admit  of  considerable  doubt.  Perhaps  a  certificate  of  the 
librarian,  attached  to  a  copy  of  the  book,  certifying  that  two 
copies  of  the  same  book,  or  of  which  that  is  a  true  copy,  were 
deposited  in  his  oflice  on  such  a  day,  would  be  competent  evi- 
deiice,  inasmuch  as  the  librarian's  office  is  a  public  one ;  the 
copyright  books  deposited  with  him  are  gM«si-records,  kept  in 
his  custody  for  public  examination, — one  object  no  doubt  being 
to  enable  other  authors  to  inspect  them  in  order  to  ascertain 
precisely  what  was  the  subject  of  copyright.  But  we  express 
no  opinion  whether  such  a  certificate  would  be  competent  or 
not.  In  the  present  case  no  such  certified  copy  of  the  books 
deposited,  nor  a  certificate  of  the  fact  that  they  were  deposited, 
"was  adduced  in  evidence.  The  memorandum  under  the  cer- 
tificate had  no  validity  as  evidence.  It  might  have  been  put 
there  by  any  person.  It  would  be  unsafe  to  hold  that  a  mem- 
orandum under  a  certificate,  or  indorsed  upon  it,  is  part  of  the 
certificate.  A  certificate  under  seal,  when  invested  with  legal 
force  and  effect,  is  a  solemn  insthiment,  and  ouglit  to  be  com- 
plete, -certain,  and  final  in  itself,  without  any  collateral  addition 
or  commentary.  Its  very  form  and  character  as  a  certificate 
presuppose  that  it  has  the  verification  and  protection  of  the 
authenticating  signature  aud  seal.  Any  matter  extraneous, 
that  is,  not  contained  in  the  body  of  the  instrument,  has  not 
this  verification  and  protection.  Such  extraneous  matter  may 
be  added  by  other  persons,  or  may  be  erased  or  altered,  with- 
out involving  the  oft'ense  of  forgery  or  alteration  of  the  cer- 
tificate. Memoranda  of  various  kinds  are  frequeutly  indorsed 
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on  inetruments  of  this  sort  for  the  convenience  of  the  posses- 
sors, either  to  indicate  their  contents,  or  to  furnish  other  infor- 
mation with  regard  to  their  subject-matter.  To  hold  that  such 
memoranda  are  evidence,  except  as  against  the  party  making 
them,  would  be  wholly  inadmissible. 

We  are  satisfied  that  the  evidence  offered  and  objected  to 
was  incompetent  for  any  purpose  in  the  cause,  and  that  the 
judgment  must  be  reversed  and  a  new  trial  granted. 

Judgment  reversed,  and  the  cause  remanded  to  the  Circuit 

Court  w^ith  directions  to  award  a  new  trial. 

Reversed. 


Ex  PARTE  Peter  M.  Eowland,  D.  C.  Shultze,  and  E.  C.  Ger- 
many. 

January  23, 1883, 

1.  A  writ  of  mandamus  can  compel  a  public  officer  to  do  only  what  tlie 

law  has  marlo  It  his  duty  to  do,  and  cannot  issue  to  one  officer  to  com- 
pol  another  to  do  his  duty. 

2.  Hence,  where  the  board  of  commissioners  of  a  county  in  Alabama,  when 

ordered  by  mandamus  to  levy  and  cause  to  be  collected  a  tax,  held  a 
meeting,  levied  the  tax,  ordered  the  tax  collector  to  collect  it,  and  so 
far  set  the  machinery  of  collection  in  motion  that  it  depended  on  the 
tax  collector  alone  to  collect  it,  and,  on  his  failure  so  to  do,  informed 
the  governor  of  the  State  of  the  fact,  the  duties  imposed  on  them  by 
the  State  statutes  were  fully  performed  ;  an  order  committing  them 
for  contempt  for  not  causing  the  collection  of  the  tax  was  coram  non 
judice  and  void,  and  a  habeas  corpus  was  granted  to  release  them  from 
imprisonment. 

.Peiition  "for  writ  of  habeas  corpus. 

John  T.  Morgan,  James  L.  Pugh,  and  Thomas  H.  Watts,  for 
petitioners. 

..Samuel  F.  Rice  and  A.  A.  Riley,  for  the  marshal. 

"Waiib,  C.  J. — This  is  an  application  for  a  writ  of  habeas 
corpus  .to  procure  .the  discharge  of  Peter  M.  Rowland,  D.  C. 
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Shultze,  and  E,  C.  Germany  from  the  custody  of  the  marshal 
of  the  United  States  for  the  Middle  District  of  Alabama.  The 
facts,  as  shown  by  the  return  to  a  rule  to  show'  cause  hereto- 
fore made,  may  be  stated  as  follows: 

On  the  31st  of  December,  1868,  the  General  Assembly  of 
Alabama  passed  an  act  to  authorize  counties,  towns,  and  cities 
to  subscribe  to  the  capital  stock  of  railroad  companies.  The 
sections  of  the  act  material  to  the  present  case  are  the  seventh, 
eighth,  ninth,  and  twelfth.     These  are  as  follows: 

"  Section  7.  Be  it  further  enacted,  That  the  court  of  county 
commissioners  of  said  counties  in  which  the  electors  shall  have 
voted  in  favor  of  said  subscription  are  hereby  authorized  and 
required  to  levy  and  assess,  in  the  same  manner  as  is  now  re- 
quired by  law  for  the  collection  of  State  and  county  taxes,  such 
tax  as  may  be  necessary  to  meet  the  interest  falling  due  semi- 
annually on  said  bonds,  and  such  other  reasonable  amount,  to^ 
be  determined  by  said  court,  as  will  pay  the  expenses  of  assess- 
ing and  collecting  said  tax  and  for  issuing  said  bonds:  Provided, 
That  in  no  case  shall  such  tax  exceed  one  per  cent,  per  annum 
upon  the  value  of  the  real  and  personal  property  in  said  county, 
as  yearly  assessed  and  returned  to  the  proper  officers. 

"  Section  8.  Be  it  further  enacted,  That  the  courts  of  county 
commissioners  in  the  various  counties  in  which  such  subscrip- 
tions shall  have  been  made,  as  hereinbefore  provided,  are 
hereby  authorized  and  required  to  require  the  tax  assessors 
and  tax  collectors  to  assess  and  collect  said  tax.  Then  said 
courts  of  county  commissioners  shall  be,  and  they  are  hereby, 
invested  with  all  the  powers,  privileges,  and  rights,  and  bound 
by  the  same  duty  of  proceeding  against  said  tax  collectors  and 
tax  assessors,  and  their  sureties,  as  are  vested  in,  granted  to, 
and  imposed  upon  the  auditor  of  public  accounts  by  law,  for 
the  amount  of  said  taxes  not  assessed,  collected,  and  paid  over, 
or  misapplied. 

"  Section  i).  Be  it  further  enacted,  That  the  tax  assessors  and 
collectors  in  the  various  counties  which  shall  have  voted  for 
subscription,  as  hereinbefore  provided,  are  hereby  invested  and 
39  v3 
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empowered  with  all  the  rights  and  remedies  for  collecting  said 
tax  as  are  now  provided  by  law  for  the  collection  of  State  and 
county  taxes,  and  be  bound  by  the  same  duties,  and  that  the 
same  pains  and  penalties  as  are  now  prescribed  by  law  shall 
attach  to  all  persons  for  failing  to  render  a  tax  list,  or  for  ren- 
dering a  false  list. 

"  Section  12.  Be  it  further  enacted,  That  the  courts  of  county 
commissioners  of  the  various  counties  are  hereby  vested  with 
power  to  do  any  and  all  acts  to  carry  out  all  the  provisions  of 
this  act,  which  are  not  inconsistent  with  the  act  itself  and  the 
laws  of  the  State  and  the  United  States."  (Pamph.  Laws  1868, 
pp.  516,  517.) 

Under  the  authority  of  this  act  the  county  of  Chambers  is- 
sued a  series  of  coupon  bonds  to  the  Eufaula,  Opelika,  Oxford 
and  Guntersville  Railroad  Companj'.  On  the  25th  of  May, 
1875,  Dix  &  Co.,  subjects  of  Spain,  recovered  a  judgment 
against  the  county  in  the  Circuit  Court  of  the  United  States  for 
the  Middle  District  of  Alabama,  for  $2,040.50  and  costs  on  ac- 
count of  unpaid  coupons  cut  from  these  bonds.  Execution  was 
issued  on  this  judgment,  and  returned  "no  property  found" 
August  6, 1875.  On  the  19th  of  November,  1875,  an  alterna- 
tive writ  of  mandamus  was  issued  from  the  Circuit  Court,  on 
the  petition  of  Dix  &  Co.,  directed  "  to  P.  M.  Rowland,  judge 
of  probate  of  Chambers  county,  Alabama,  and  ex  officio  judge 
of  the  court  of  county  commissioners  of  said  county,  and  J.  H. 
Porman,  R.  C.  Germany,  W.  C.  Grady,  and  D.  C.  Shultze, 
members  of  said  court  of  county  commissioners,"  commanding 
them  "  to  levy  and  assess  in  accordance  with  the  provisions  of 
said  act  of  the  General  Assembly  *  *  *  guch  a  tax  upon 
the  real  and  personal  property  in  said  county  of  Chambers  as 
will  satisfy  the  said  judgment  with  interest  and  costs,  and  that 
they  continue  to  levy  and  assess  said  tax  as  aforesaid,  from 
time  to  time,  until  said  judgment  is  fully  satisfied,  with  interest 
and  costs,"  or  show  cause  on  the  3d  of  December  why  they 
ought  not  to  be  required  to  do  so.     No  cause  being  shown 
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against  the  writ,  the,  court,  on  the  17th  of  December,  issued  a 
peremptory  writ  with  the  following  command : 

"  Now,  therefore,  you,  the  said  P.  M.  Rowland,  judge  as 
aforesaid,  and  R.  C.  Germany,  J.  H.  Forraan,  W.  J.  Grady, 
and  D.  C.  Shultze,  members  of  and  composing  the  court  of 
county  commissioners  of  said  county,  are  hereby  commanded 
forthwith  and  without  delay  to  levy  and  assess  and  cause  the 
collection  of,  in  accordance  with  the  provisions  of  said  act  of 
the  General  Assembly  of  said  State  of  Alabama,  such  a  tax 
upon  the  real  and  personal  property  in  said  county  of  Cham- 
bers as  will  be  sufficient  to  satisfy  said  judgment,  with  interest 
and  costs,  and  that  you  continue  to  levy  and  assess  said  tax 
and  cause  the  same  to  be  collected  as  aforesaid,  from  time  to 
time,  until  said  judgment  is  wholly  satisfied,  with  interest  and 
costs  of  suit,  and  how  you  shall  have  executed  this  writ  make 
kpown  to  us,  to  the  judge  of  this  court,  at  the  next  term  of  said 
court,  on  the  first  day  of  said  term,  on,  to  wit,  on  the  firet  day 
in  May,  A.  D.  1876." 

On  the  24th  of  April,  1876,  the  court  of  county  commis- 
sioners, at  a  regular  adjourned  terra,  made  the  following  order, 
which  was  duly  recorded  : 

"  On  the  17th  day  of  December,  1875,  a  peremptory  man- 
damus was  issued  out  of  the  Circuit  Court  of  the  United  States 
at  Montgomery,  Alabama,  and  executed  on  the  commissioners 
of  said  county  on  the  14th  of  February,  1876,  at  the  suit  of 
Dix  &  Co.,  commanding  the  commissioners'  court  of  Chambers 
county  to  levy  a  tax  for  the  purpose  of  paying  a  judgment  in 
said  court  in  favor  of  said  Dix  &  Co.  against  said  county,  ren- 
dered  at  the  May  term,  1875,  for  the  sum  of  two  thousand  and 
forty  and  j^^j^  dollars,  and  fifty-one  dollars  costs,  and  that  they 
report  their  action  in  the  premises  to  the  May  term,  1876,  of 
said  court.  Now,  as  required  by  said  order,  it  is  ordered  that 
a  tax  of  one-fourth  of  one  per  cent,  on  the  value  of  the  real 
and  personal  property  of  Chambers  county  be  levied  for  the 
purpose  above  set  forth,  and  that  the  tax  collector  proceed  to 
collect  said  tax  as  required  by  law." 


612  Ex  PAETE  KowLAND .  [Oct.  Term, 

Opinion  of  the  court. 

In  obedience  to  the  command  of  the  peremptory  writ,  the 
commissioners,  on  the  3d  of  May,  made  return  that  they  had 
levied  the  tax  as  required,  and  accompanied  their  return  with 
a  copy  of  the  order  entered  to  that  eftect.  Nothing  more  was 
done  in  the  suit  until  May  23,  1881,  when,  on  motion  of  Dix 
&  Co.,  the  return  to  the  peremptory  writ  was  quashed,  and  a 
rule  entered  on  the  court  of  county  commissioners,  "  as  well  as 
the  members  thereof,  to  wit,  P.  M.  Rowland,  judge  of  probate 
and  ex  otScio  judge  of  the  said  court  of  county  commissioners, 
and  to  J.  H.  Forman,  E.  C.  Germany,  W.  J.  Grady,  and  D.  C. 
Shultze,  who  were  members  of  and  together  constituted  said 
court  of  county  commissioners  "  when  the  peremptory  writ  of 
mandamus  was  served,  to  appear  forthwith  and  show  cause 
why  an  attachment  should  not  issue  against  them  and  each  of 
them  for  not  obeying  the  command  of  the  writ.  This 'rule 
was  served  on  Rowland,  Shultze,  and  Germany  on  the  29th 
of  May.  Forman  and  Grady  had  died  before  the  rule  was 
entered.  The  surviving  members  of  the  court  of  county  com- 
missioners made  return  to  the  rule  on  the  16th  of  July,  as 
follows : 

"  In  this  case  a  rule  nisi  having,  on  the  25th  day  of  May, 
1881,  issued  out  of  said  court,  commanding  P.  M.  Rowland,  as 
probate  judge  of  Chambers  county,  Alabama,  and  ex  officio  a 
member  of  the  court  of  county  commissioners  in  and  for  said 
county,  and  J.  N.  Forman,  R.  C.  Germany,  W.  J.  Grady,  and 
D.  C.  Shultze,  members  of  said  court  of  county  commission- 
ers, to  appear  instanter,  or  as  soon  as  duly  served  with  said 
rule  nisi,  and  show  cause  why  an  attachment  should  not  issue 
against  them  and  each  of  them  for  violating  and  disregarding 
the  peremptory  writ  of  mandamus  heretofore  issued  and  served 
upon  them  at  the  suit  of  said  Dix  &  Co.,  the  said  P.  M.  Row- 
laud,  judge  of  probate  and  ex  officio  a  member  of' said  court 
as  aforesaid,  begs  leave  to  make  the  following  return,  and  to 
show  cause  under  oath  as  follows  why  he  should  not  be  attached 
for  contempt  of  the  said  Circuit  Court  of  the  United  States : 

"  He  respectfully  states  that  he  was  at  the  service  of  said 
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peremptory  writ  of  mandamus,  has  ever  since  been,  and  is 
now  judge  of  the  court  of  probate  in  and  for  said  county  of 
Chambers,  and  as  such  ex  officio  a  member  of  the  court  of 
county  commissioners  in  and  for  said  county,  and  that  on  the 
24th  day  of  April,  1876,  the  court  of  county  commissioners  of 
said  county  of  Chambers,  at  a  regular  term  of  said  court,  lev- 
ied a  tax  of  one-fourth  of  one  per  c^nt.  on  the  assessed  value 
of  the  real  and  personal  property  of  the  tax-payers  of  said 
county  of  Chambers,  to  pay  off  and  discharge  the  judgment 
mentioned  in  the  peremptory  writ  of  mandamus  issued  and 
served  on  him  and  the  members  of  said  court  as  aforesaid, 
which  said  levy  is  sufficient  to  pay  off  and  discharge  said  judg- 
ment, together  with  all  interest  and  costs  of  suit — the  assessed 
value  of  the  taxable  property  of  said  county  for  said  year  1876 
being  one  million  six  hundred  and  thirty-one  thousand  five 
hundred  and  sixty-six  dollars,  and  the  levy  of  one-fourth  of 
one  per  cent,  thereon  is  more  than  sufficient  to  pay  off  and 
discharge  the  judgment,  together  with  all  interest  and  costs. 
A  copy  of  said  levy  is  hereto  attached,  marked  '  Exhibit  A,' 
and  made  part  of  this  return.  Affiant,  said  P.  M.  Rowland, 
gave  notice  to  J.  G.  Weaver,  the  then  tax  collector  of  said 
county,  and  requested  him  to  collect  the  said  one-fourth  of  one 
per  cent,  levied  as  aforesaid  for  the  purpose  aforesaid.  Said 
J.  G.  Weaver,  tax  collector  as  aforesaid,  refused  to  collect 
said  taxes  upon  the  ground  that  he  had  previously  qualified 
under  the  act  of  the  Legislature  of  Alabama,  approved  on  the 
4th  day  of  March,  1876,  by  giving  a  bond  for  the  collection  of 
the  State  and  county  taxes,  for  general  and  not  for  special  pur- 
poses ;  and  his  successor,  J.  M.  Driver,  who  is  the  present  tax 
collector  of  said  county,  executed  his  official  bond  in  the  same 
manner,  and  has  upon  the  same  ground  refused  to  collect  said 
special  taxes  so  levied  by  said  court  as  aforesaid ;  and  that  the 
said  P.  M.  Rowland  notified  the  governor  of  Alabama,  in  the 
manner  and  within  the  time  provided  by  law,  of  the  failure  of 
each  of  said  tax  .collectors  to  make  a  bond  for  the  collection  of 
special  taxes.    The  said  P.  M.  Rowland  has  done  all  that  the 
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law  authorized  him  to  do  in  relation  to  the  levy  and  collection 
of  said  taxes.  Under  the  laws  of  Alabama  the  said  P.  M. 
Rowland,  as  judge  of  probate  of  Chambers  county  and  ex 
officio  a  member  of  the  court  of  county  commissioners  of  said 
count}',  is  simply  the  presiding  officer  of  the  said  court  of 
county  commissioners,  and  has  no  authority  to  vote  as  a  mem- 
ber of  said  court,  except  in  cases  of  a  tie,  a  thing  that  has  not 
occurred  in  any  matter  growing  out  of  the  assessment  or  col- 
lection of  the  said  special  taxes  to  pay  said  judgment  as  afore- 
said. If  in  anything  affiant  has  been  mistaken  in  hie  duties 
in  the  premises,  he  is  willing  to  correct  his  mistakes  and  do 
whatever  this  honorable  court  may  require.  At  no  time  has 
said  P.  M.  Rowland  been  actuated  bj'  any  intention  to  disobey 
the  mandate  of  this  honorable  court,  and  if  he  has  omitted  any 
duty,  it  has  been  through  mistake  of  his  official  duties,  and  not 
from  any  attempt  to  evade  or  oppose  the  authority  of  this  hon- 
orable court.     All  of  which  is  respectfully  submitted. 

"  Peter  M.  Eowland. 
"  Sworn  to  and  subscribed  before  me  this  day  of  June, 

1881.  J.  W.  DiMMICK, 

"  U.  S.  Corri'r,  Mid.  Dist.  of  Ala." 
"  R.  C.  Germany  and  D.  C.  Shultze  show  cause  as  follows 
why  they  should  not  be  attached  for  contempt  of  said  Circuit 
Court  for  disobedience  to  the  peremptory  writ  of  mandamus 
mentioned  in  the  above  return  of  P.  M.  Rowland :  William 
J.  Grady  and  James  H.  Forman  were  members  of  the  court  of 
county  commissioners  of  said  county  of  Chambers  on  the  24th 
of  April,  1876,  and  on  that  day,  in  obedience  to  the  peremp- 
tory writ  of  mandamus  mentioned  in  the  above  return  of  P. 
M.  Rowland,  the  said  Germany,  Shultze,  Forman,  and  Grady, 
who  constituted  said  court  of  county  commissioners,  on  said 
day,  at  a  regular  term  of  said  court,  levied  one-fourth  of  one 
per  cent,  upon  the  assessed  value  of  the  real  and  personal 
property  of  the  tax-payers  of  said  county  of  Chambers,  to  pay 
ofl"  and  discharge  the  judgment  mentioned  and  described  in 
the  peremptory  writ  of  mandamus  served  ou  them,  together 
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with  all  the  interest  due  on  said  judgments,  and  the  costs  of 
suit,  and  instructed  the  then  tax  collector  to  collect  the  same. 
Said  levy  was  sufficient  to  pay  off  said  judgment,  as  shown  by 
the  return  of  said  P.  M.  Rowland,  and  the  th«n  tax  collector, 
and  his  successor  in  office,  the  present  tax  collector  of  said 
county,  have  refused  to  collect  the  same,  for  the  reasons  set 
forth  in  the  return  of  Judge  P.  M.  Rowland,  above  set  forth. 

"  Some  time  in  the  year  1878  J.  H.  Forman,  and  some  time 
in  the  year  1880  William  J.  Grady,  died,  and  John  H.  Seroyer 
and  John  H.  Higgins  have  been  elected  as  their  successors  in 
office,  and  are  now  members  of  the  court  of  county  commis- 
sioners of  said  county. 

"Affiants  further  state  that  they  are  plain  men,  not  learned 
in  the  law ;  that  they  never  knew  that  there  was  any  other 
duty  devolving  on  them  in  relation  to  the  collection  of  said 
tax  than  the  levy  of  a  sufficient  tax  to  pay  said  judgment,  with 
interest  and  costs  of  suit,  until  the  service  of  the  rule  nisi  in 
the  present  case. 

"Affiants  honestly  believed  that  when  they  had  levied  said 
tax  and  ordered  the  tax  collector  to  collect  the  same,  they  had 
done  all  they  were  required  to  do,  and  until  the  service  of  the 
rule  nisi  they  did  not  know  they  were  required  to  do  anything 
more  ;  and  whatever  duty  they  may  have  omitted  to  perform, 
was  omitted  through  innocent  or  ignorant  mistake  of  their  du- 
ties; that  they  are  willing  and  now  offer  to  perform  any  and 
every  duty  required  of  them  in  relation  to  causing  said  taxes 
to  be  collected.     All  of  which  is  respectfully  submitted. 

"D.  C.  Shultze. 
"  R.  C.  Germany. 

"Sworn  to  and  subscribed  before  me  this  14th  day  of  June, 
1881.  "  J.  W.  DiMMiCK, 

"U.  S.  Cwn'rfor  said  Mid.  Bist.  of  Ah." 

On  the  same  day  the  return  was  filed  the  court  made  the 
following  order  : 

"  The  respondents  then  filed  their  respective  answers  to  said 
rule,  which  were  considered  and  held  in  all  respects  to  be  insuf- 
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ficient,  and  to  furnish  no  excuse  or  exoneration  for  their  failure  to 
obey  said  writ.  Said  respondents,  P.  M.  Rowland,  D.  C.  Shultze, 
andR.  C.  Germany,  are  therefore  adjudged  to  be  guilty  of  con- 
tempt of  this  court  in  relation  to  said  writ,  but  sentence  is  hereby 
suspended,  and  this  cause  continued  until  the  next  term  of  the 
court,  in  order  that  said  respondents  may  have  an  opportunity 
by  that  time  to  pay  said  judgment,  with  interest  and  costs; 
and  said  respondents  are  each  required  to  be  and  appear  be- 
fore this  court  upon  the  first  day  of  the  next  term  of  this  court, 
to  wit,  upon  Monday,  the  7th  day  of  November,  A.D.  1881, 
at  12  o'clock  M.,  to  certify  obedience  to  this  order,  and  to  re- 
ceive such  sentence  as  the  court  may  deem  meet  to  pronounce 
in  the  premises.'' 

And  on  the  21st  of  November  the  following : 
"  In  this  proceeding  by  attachment  for  contempt  all  the  par- 
ties this  day  appeared  in  this  court,  and  were  further  heard  by 
this  court  touching  the  matters  of  contempt  involved  in  this 
proceeding.  And  it  appearing  to  the  court  that  at  the  last 
term  of  this  court,  to  wit,  ou.  July  16,  1881,  the  respondents, 
the  said  Rowland,  Shultze,  and  Germany,  were  fully  heard  as 
to  the  said  matters  of  contempt  in  disobeying  the  said  peremp- 
tory writ  of  mandamus  duly  issued  out  of  this  court  thereto- 
fore to  them  and  duly  served  on  them,  and  that  upon  said  hear- 
ing the  said  respondents  were  duly  and  properly  adjudged  and 
found  by  this  court  to  be  guilty  of  contempt  of  this  court  in 
relation  to  said  peremptory  writ  of  mandamus  mentioned  in 
this  proceeding  for  contempt  and  in  disobeying  said  last  men- 
tioned writ,  but  that  said  respondents  were  required  to  appear 
in  this  court  on  the  first  day  of  this  term  to  receive  such  sen- 
tence as  this  court  may  deem  meet  to  pronounce  in  the  prem- 
ises ;  and  it  is  now  made  further  to  appear  to  this  court  that 
said  respondents  have  not  obeyed  said  peremptory  writ  of  man- 
damus, nor  certified  any  such  obedience,  but  still  continue  to 
disobey  said  writ  of  peremptory  mandamus,  and  that  said  re- 
spondents are  guilty  of  said  contempt  in  disobej'ing  said  per- 
emptory writ  of  mandamus,  and  that  the  judgment  of  said  Dix 
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and  Company  mentioned  in  that  writ,  and  in  respect  to  which 
that  writ  was  issued,  remains  wholly  unpaid  and  unsatisfied 
and  of  full  force,  and  that  the  amount  due  upon  said  last  men- 
tioned judgment,  including  the  principal  and  lawful  interest 
thereon  and  the  costs  up  to  this  day,  is  thirty-one  hundred 
and  iifty-t wo  dollars  : 

"  It  is,  therefore,  considered,  ordered,  and  adjudged  by  this 
court  that  the  said  respondents,  the  said  P.  M.Rowland,  D.  C. 
Shultze,  and  R.  C.  Germany,  are  guilty  of  said  contempt  in 
disobeying  as  well  as  in  continuing  to  disobe}'  the  said  per- 
emptory writ  of  mandamus,  and  the  order  and  command  of 
this  court  therein,  and  that  for  said  contempt  each  of  respond- 
ents is  here  and  now  sentenced  by  this  court  to  pay  to  the 
United  States,  as  a  fine  for  his  said  contempt,  the  sum  of  one 
thousand  and  eighty-eight  dollars,  and  to  be  and  to  stand  im- 
prisoned in  the  common  jail  of  Montgomery  county,  in  the 
State  of  Alabama,  until  the  said  fine  hereby  imposed  upon 
him  and  all  the  costs  of  this  proceeding  for  contempt  are 
paid ;  that  in  addition  to  said  fines  hereby  imposed  upon  each 
of  said  respondents  respectively,  the  sentence  of  this  court  also 
is  that  said  respondents  pay  all  the  costs  of  this  proceeding, 
and  stand  imprisoned  as  aforesaid  until  the  whole  of  said 
costs  shall  be  paid.  But  the  court  further  orders  and  adjudges 
that  if  the  said  judgment  of  said  Dix  &  Co.,  under  and  in 
respect  to  which  said  peremptory  writ  of  mandamus  issued, 
and  also  the  costs  of  this  proceeding,  and  of  the  proceedings 
in  which  said  peremptory  mandamus  issued,  shall  hereafter  be 
paid  and  satisfied  in  full,  and  such  satisfaction  be  entered  on 
the  execution  docket  or  minutes  of  this  court  before  the  said 
fines  are  paid,  then  and  in  that  event  all  further  proceedings 
under  said  sentence  of  this  court  shall  thereupon  cease,  and 
the  said  respondents  shall  thence  be  discharged  from  imprison- 
ment under  said  sentence." 

The  marshal  shows  this  order  as  the  cause  of  his  imprison- 
ment of  the  parties  named  therein,  who  are  the  petitioners 
here. 
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The  single  question  we  have  to  consider  on  this  application 
is  whether  the  order  of  the  Circuit  Court,  made  on  the  21st  of 
Kovember,  ia  sufficient  authority  to  the  marshal  for  the  deten- 
tion of  the  persons  he  holds  under  it ;  and  that  question,  as  is 
conceded  on  both  sides,  depends  entirely  on  the  power  of  the 
Circuit  Court  to  require  the  court  of  county  commissioners  to 
do  what  its  members  have  been  held  to  be  in  contempt  for  not 
doing.  If  the  command  of  the  peremptory  writ  of  mandamus 
was  in  all  respects  such  as  the  Circuit  Court  had  jurisdiction  to 
make,  the  proceedings  for  the  contempt  are  not  reviewable 
here ;  but  if  the  command  was  in  whole  or  in  part  beyond 
the  power  of  the  court,  the  writ,  or  so  much  as  was  in  excess 
of  jurisdiction,  was  void,  and  the  court  had  no  right  in  law  to 
punish  for  any  contempt  of  its  unauthorized  requirements. 
Such  is  the  settled  rule  of  decision  in  this  court.  {Ex  parte 
Lange,  18  Wall.,  165 ;  ex  parte  Parks,  98  TJ.  S.,  22 ;  ex  parte  Sie- 
bold,  100  U.  S.,  371 ;  ex  parte  Virginia,  Id.,  339.) 

It  is  also  settled  that  more  cannot  be  required  of  a  public 
officer  by  mandamus  than  the  law  has  made  it  his  duty  to  do. 
The  object  of  the  writ  is  to  enforce  the  performance  of  an  ex- 
isting duty,  not  to  create  a  new  one.  In  the  present  case  the 
law  made  it  the  duty  of  the  court  of  county  commissioners  to 
levy  the  tax  required  to  pay  the  judgment  rendered  by  the 
Circuit  Court.  This  levj'  was  to  be  made  in  the  same  manner 
as  was  required  by  law  for  the  collection  of  State  and  county 
taxes.  Whatever,  therefore,  the  court  of  county  commission- 
ers was  bound  to  do  to  secure  the  collection  of  State  and  county 
taxes,  the  Circuit  Court  had  jurisdiction  to  require  it  to  do  in 
respect  to  this  special  tax.  •  Section  8  also  made  it  the  duty  of 
the  court  of  county  commissioners  to  require  the  tax  collector 
to  collect  the  tax,  and  for  that  purpose  the  commissioners  were 
invested  with  all  the  powers,  privileges,  and  rights,  and  bound 
by  the  same  duty  of  proceeding  against  tax  collectors  and  their 
sureties  aa  were  vested  in,  granted  to,  or  imposed  upon  the 
auditor  of  public  accounts,  for  the  amount  of  taxes  not  as- 
sessed, collected,  and  paid  over,  or  misapplied.     The  commis- 
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sioners  had  no  authority  to  collect  the  tax.  That  duty  was,  by 
section  9,  put  on  the  tax  collector,  who  was  invested  with  all 
the  rights  and  remedies  and  bound  by  all  the  duties  he  had  by 
law  for  the  collection  of  State  and  county  taxes. 

The  court  of  county  commissioners,  while  called  a  "  court," 
is  in  fact  the  board  of  officers  through  whom  the  afikirs  of  the 
county  are  managed.  The  duties  of  this  board,  at  least  so  far 
as  this  case  is  concerned,  are  administrative,  not  judicial.  The 
county  is  a  body  corporate  and  the  court  its  governing  body. 
The  judge  of  probate  is  ex  officio  a  member  of  this  body.  In 
performing  his  duties  in  that  capacity,  he  acts  not  as  a  judge 
of  probate  but  as  county  commissioner.  The  mandamus  went 
against  him  in  this  case  as  commissioner,  not  as  judge.  No 
question  arises  here  as  to  the  power  of  the  courts  of  the  United 
States  to  imprison  a  judge  of  a  State  court  for  what  he  does, 
or  omits  to  do,  in  his  judicial  capacity.  As  commissioner, 
this  probate  judge  was  amenable  to  the  authorized  process  of 
the  courts  of  the  United  States  in  the  same  manner  and  to  the 
same  extent  that  his  associates  were. 

The  laws  of  Alabama  provide  for  a  tax  assessor,  a  court  of 
county  commissioners,  a  tax  collector,  and  a  county  treasurer. 
The  services  of  all  these  officers  are  required  in  a  levy,  col- 
lection, and  disbursement  of  taxes.  The  assessor  lists  the  tax- 
able property  in  the  county  and  values  it  for  taxation.  His 
list,  when  made  out,  constitutes  the  assessment  and  is  entered 
by  the  assessor  in  a  book  called  the  assessment  book.  "When 
the  book  is  completed  by  the  assessor  he  delivers  it  to  the  pro- 
"bate  judge.  It  is  then  examined  by  the  probate  judge,  the  county 
commissioners,  county  treasurer,  and  clerk  of  the  Circuit  Court, 
who  constitute  a  board  of  equalization,  of  which  the  probate 
judge  is  ex  officio  chairman.  This  board  equalizes  the  assess- 
ment and  corrects  any  errors  that  may  be  discovered.  When 
the  equalization  has  been  perfected  and  all  the  necessary  cor- 
rections made,  the  chairman  of  the  board  certifies  to  that  effect 
on  the  assessor's  book,  and  the  assessment  thus  becomes  the 
Isasis  of  taxation  in  the  county  for  the  current  year.    The  court 
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of  county  commissioners  then  levy  the  amount  of  county  taxes 
required.  The  taxes  thus  levied  are  to  be  collected  by  the  tax 
collector,  who  is  an  independent  officer  and  makes  his  settle- 
ments with  the  county  treasurer,  and  not  with  the  court  of 
county  commissioners.  He  is  chargeable  with  all  the  taxes 
levied,  but  upon  his  report  the  commissioners  may  allow  him 
credit  for  such  as  he  had  been  unable  to  collect  and  for  erro- 
neous assessments. 

The  peremptory  writ  of  mandamus  was  served  on  the  14th 
of  February,  1876.  The  tirst  regular  meeting  of  the  commis- 
sioners thereafter  was  on  the  second  Monday  in  April,  and  at 
an  adjourned  day  in  that  meeting  the  order  levying  the  tax 
was  made.  On  the  4th  of  March  before,  an  act  was  passed  by 
the  General  Assembly  of  Alabama  (Pamph.  Laws  lS75-'6, 
p.  93)  to  the  effect  that  whenever  any  county  of  the  State  should 
be  authorized  by  law,  or  required  by  the  judgment  of  any  court, 
to  levy  any  tax  for  any  special  purpose,  otherwise  than  the 
taxes  authorized  by  the  general  revenue  laws  of  the  State,  the 
tax  collector  might  execute  separate  bonds — one  for  the  col- 
lection of  the  taxes  levied  under  the  general  laws,  and  one  for 
the  collection  of  taxes  levied  for  special  purposes,  or  in  obedi- 
ence to  the  requirements  of  the  judgment  of  a  court.  If  he 
should  give  one  of  the  bonds  and  fail  or  refuse  to  give  the 
other,  it  was  made  his  duty  to  proceed  to  collect  the  taxes  for 
which  he  gave  the  bond,  and  of  the  probate  judge  to  notify  the 
governor  of  his  failure  to  give  the  other.  The  governor  was 
then  to  appoint  a  special  tax  collector  for  the  collection  of  the 
taxes  for  which  the  regular  tax  collector  had  failed  to  give  bond. 

The  performance  of  the  duty  of  the  court  of  county  commis- 
sioners in  respect  to  the  levy  of  taxes  was  complete  when  a 
valid  levy  had  been  made,  and  all  had  been  done  which  was 
necessary  to  enable  the  collector  to  proceed  with  the  collection. 
The  duty  to  collect  rested  entirely  on  the  collector.  He  ac- 
counted for  his  collections  to  the  treasurer,  who  alone  was  the 
custodian  of  the  moneys  of  the  county,  and  paid  them  out  to 
the  parties  entitled  thereto,  on  proper  vouchers.     If  the  col- 
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lector  failed  to  perform  his  duty  he  could  be  compelled  by  man- 
damus to  do  what  was  required  of  him  by  law,  but  it  is  nowhere 
made  the  duty  of  the  court  of  county  commissioners  to  insti- 
tute any  such  proceeding.  As  the  duty  of  collection  was  one 
the  tax  collector  owed  to  the  judgment  creditor  as  well  as  the 
commissioners,  we  see  no  reason  why  the  creditor  could  not 
himself  apply  for  the  necessary  writ.  If  the  collector  made 
collections  which  he  failed  to  pay  over,  he  and  his  sureties 
could  be  proceeded  against  summarily  for  the  moneys  in  his 
hands.  So,  too,  if  he  failed  by  his  own  fault  or  neglect  to 
make  his  collections,  he  and  his  sureties  would  undoubtedly 
be  liable  to  an  action  on  that  account ;  but  we  have  been  re- 
ferred to  no  statute  which  made  it  the  ofheial  duty  of  the  court 
of  county  commissioners  or  the  auditor  of  public  accounts  to 
bring  such  an  action.  Under  the  law  as  it  stood  when  the 
bonds  sued  on  were  issued,  the  auditor  could  obtain  a  summary 
judgment  for  certain  penalties  imposed  by  law  upon  a  tax  col- 
lector for  the  non-performance  of  his  duties,  but  it  was  not 
made  his  absolute  duty  to  institute  the  necessary  proceedings 
for  that  purpose ;  and,  besides,  the  writ  in  this  case  does  not 
require  the  commissioners  to  do  any  such  thing. 

We  proceed  now  to  the  consideration  of  the  return  of  the 
commissioners  to  the  rule  upon  them  to  show  cause  why  they 
should  not  be  attached  for  disregarding  the  writ.  Their  state- 
ments in  the  return  have  not  been  controverted,  and  are  con- 
sequently to  be  taken  as  true.  While  the  return  to  the  man- 
damus itself  was  quashed,  the  return  to  the  rule  stands  in  the 
place  of  a  return  to  the  writ  for  all  the  purposes  of  this  pro- 
ceeding. The  command  of  the  writ  was  that  the  commission- 
ers levy,  assess,  and  cause  to  be  collected  the  necessary  tax.  They 
return  that  they  did  levy  the  tax  and  order  it^  collection  by 
the  tax  collecter.  It  is  true  that  while  the  writ  ordered  the 
tax  to  be  levied  on  th^  real  and  personal  property  in  the  county, 
the  levy  as  ordered  was  on  the  real  and  personal  property  of 
the  county.  Clearly  there  can  be  no  diiference  between  what 
was  done  and  what  was  ordered  to  be  done.     A  tax  was  levied. 
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and  that  implies  a  levy  on  property  which  was  in  law  taxable. 
The  property  belonging  to  the  county  was  exempt.  It  was  so 
expressly  provided  by  law.  (Pamph.  Laws  1868,  p.  298,  sec. 
3;  Id.  1875-'6,  p.  44,  sec.  2,  par,  2.)  Consequently  the  return 
tbat  a  tax  had  been  levied,  which  the  tax  collector  was  directed 
to  collect,  necessarily  implied  that  the  levy  was  made  on  the 
taxable  property  in  the  county,  and  the  Circuit  Court  could 
not  have  understood  otherwise.  It  is,  then,  to  be  taken  as  a 
fact  that  the  levy  which  was  commanded  was  actually  made. 
The  levy  was  made  on  the  assessment  for  the  year  1876,  but 
as  no  other  assessment  was  mentioned  in  the  writ,  the  presump- 
tion clearly  is  that  no  other  was  intended.  It  follows,  there- 
fore, that  the  fine,  for  the  non-payment  of  which  the  commis- 
sioners are  now  held  in  custody,  must  have  been  imposed  be- 
cause they  failed  to  cause  the  tax  which  was  levied  to  be  col- 
lected. The  orders  themselves  indicate  as  much  on  their  face, 
for  in  the  first  the  sentence  was  delayed  after  the  commissioners 
were  adjudged  to  be  in  contempt,  to  give  them  time  to  pay 
the  judgment,  and  in  the  second,  the  fine  is  to  be  remitted  and 
the  contempt  purged  if  the  judgment  shall  be  paid. 

The  case,  then,  clearly  presents  itself  to  us  as  a  proceeding 
against  the  commissioners  for  contempt  in  not  causing  the  tax 
to  be  collected  after  they  had  done  all  they  were  required  to 
do  to  charge  the  tax  collector  with  the  duty  of  making  the  col- 
lection. This  we  cannot  but  think  was  beyond  the  jurisdiction 
of  the  Circuit  Court.  The  duty  of  the  commissioners  in  re- 
spect to  the  collection  of  the  tax  is  performed  when  they  have 
done  all  that  is  necessary  to  authorize  a  qualified  tax  collector 
to  enter  upon  his  work  under  the  law.  The  original  act  of 
1868  made  it  the  duty  of  the  collector  of  general  taxes  to  col- 
lect the  specif  tax  as  he  did  the  others.  If  the  act  of  1876, 
which  permitted  the  regularly  elected  collector  to  disqualify 
himself  from  collecting  the  special  tax  by  not  giving  the  new 
bond,  was  unconstitutional  astoDix  &  Co.'s  coupons,  which  the 
Supreme  Court  of  the  State  is  reported  to  have  decided  recently 
in  the  case  of  Edwards  v.  Williamson,  the  judgment  creditors 
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might,  by  proceedings  in  mandamus  against  him,  have  required 
that  he  make  the  collection,  notwithstanding  the  change  in  the 
law ;  but  we  are  referred  to  no  statute  which  makes  it  the  duty 
of  the  court  of  county  commissioners  to  test  that  question  in 
that  way  or  any  other.  As  the  law  stood,  on  its  face  the  com- 
missioners and  the  probate'  judge  had  performed  their  duty 
when  the  governor  was  informed,  in  the  proper  way,  of  the 
failure  of  the  tax  collector  to  give  his  bond  for  the  collection 
of  the  special  tax.  Whatever  it  is  within  the  power  of  the 
creditor  to  compel  the  tax  collector  to  do  without  the  inter- 
vention of  the  court  of  commissioners,  the  commissioners  arc 
not  req.uired  by  the  writ  against  them  to  do.  Their  whole  duty 
in  respect  to  the  collection  of  the  tax  is  performed  when  they 
have  so  far  set  the  machinery  of  collection  in  motion  that  others 
are  required  to  keep  it  going.  Their  obligations  in  this  respect 
end  where  those  of  another  public  officer  begin.  They  cannot 
be  required  by  mandamus  to  compel  another  officer  to  do  his 
duty,  if,  without  their  intervention,  the  moving  party  can  him- 
self accomphsh  the  same  result.  It  is  true  that  under  section 
12  general  powers  are  conferred  on  the  commissioners  to  carry 
out  the  provisions  of  the  bonding  act,  but  this  does  not  change 
the  rule  of  their  liability  to  the  bondholder  in  the  particular 
now  under  consideration.  The  general  principle  which  governs 
proceedings  by  mandamus  is  that  whatever  can  be  done  with- 
out the  employment  of  that  extraordinary  remedy  may  not  be 
done  with  it.  It  only  lies  when  there  is  practically  no  other 
remedy.  As  a  necessary  consequence  the  writ  must  issue  di- 
rectly against  him  whose  duty  it  is  to  do  the  thing  which  the 
parties  seek  to  have  done ;  for,  as  was  said  in  Reg.  v.  Mayor 
of  Derby,  2  Salk.,  436,  "it  is  absurd  that  the  writ  should  be 
directed  to  one  person  to  command  another."  The  question 
here  is  whether  it  was  the  duty  of  the  tax  collector  under  the 
law  to  collect,  the  special  tax  which  tlie  conunissioners  had 
levied.  That  question  the  creditor  could  have  had  determined 
in  a  direct  proceeding  against  the  collector  without  the  help 
of  the  commissioners.  It  follows  that  if  the  command  of  the 
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writ  against  the  commissioners  was  what  the  Circuit  Court  has 
construed  it  to  be,  it  was  in  excess  of  the  jurisdiction  of  the 
court,  and  consequently  void.  If  the  command  of  the  writ 
was  in  excess  of  jurisdiction,  so  necessarily  were  the  proceed- 
ings for  contempt  in  not  obeying.  We  are  led,  therefore,  to 
the  conclusion  that  the  order  of  the  court  under  which  the, 
marshal  holds  the  petitioners  in  custody  was  a  nullity,  and  that 
a  writ  of  habeas  corpus  should  issue  as  prayed  tor,  unless  the 
parties  are  willing  that  an  order  of  discharge  shall  be  entered 
without  further  proceedings. 

It  is  consequently  so  ordered.  Granted. 


Ex  PARTE  The  State  of  Alabama,  petitioner. 

The  writ  asked  for  in  this  case  is  refused,  as  the  relief  sought 
can  be  had  under  the  application  of  Rowland  and  others,  just 
decided. 

Denied. 


John  J.  Vinton  et  al.  t.  Homer  Hamilton  et  al. 

January  9, 1883. 

.1.  The  patent  grunted  October  14,  1S73,  to  Vinton  for  an  improvement 
in  the  mannEaotnre  of  iron  from  furnace  slag,  iield  void  in  so  far  as 
it  clahns  originality  for  the  manufacture  of  iron  from  the  trough  run- 
ners, or  for  the  use  of  a  cupola  furnace  lu  re-sraelting  such  trough 
ruiuiers  or  heavy  slag,  or  for  the  process  of  making  slag  granulons  or 
spongy  by  passing  water  or  air  through  it,  or  for  the  method  of  charg- 
ing the  cupola  furnace  and  smelting  the  slag  described  in  his  patent,  or 
for  the  employment  of  a  cinder  notch  in  a  cupola  furnace ;  the  eyi- 
dence  showing  that  there  was  nothing  new  in  any  of  these  claims. 

2.  Nor  is  the  application  of  a  cinder  notch  to  a  cupola  furnace  to  draw  off 
the  cinder  when  the  furnace  is  employed  in  smelting  furnace  runners 
or  heavy  slag  patentable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
STorthern  Disti-ict  of  Ohio. 
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The  bill  of  complaint  alleged  that  the  defendants  were  in^ 
fringing  certain  letters-patent,  dated  October  14, 1873,  granted 
to  the  complainant,  John  J.  Vinton,  for  an  improvement  in 
the  manufacture  of  iron  from  furnace  slag,  and  prayed  for  an 
injunction  to  restrain  them  from  further  infringement  and  for 
dams^es  and  an  account  of  profits. 

The  answer  of  the  defendants  denied  that  Vinton  was  the 
original  or  first  inventor  or  discoverer  of  the  improvement  in 
the  manufacture  of  iron  from  furnace  slag,  or  from  the  slag  of 
blast  or  smelting  furnaces,  set  out  in  his  patent,  and  denied  in* 
fringement. 

Upon  final  hearing  in  the  Circuit  Court  the  bill  was  dis- 
missed because  the  process  described  in  complainant's  letters- 
patent  was  known  and  in  common  use  before  the  complain- 
ant's application  for  his  letters-patent,  and  the  same  were, 
therefore,  null  and  void. 

The  complainants  have,  therefore,  appealed  the  case  to  this 
court. 

The  specifications  of  the  letters-patent  declare  as  follows : 

"  My  invention  relates  to  the  production  of  cast  iron  from 
the  slag  or  refuse  of  the  smelting  or  blast  furnace.  Hereto- 
fore a  large  percentage  of  good  metallic  iron  has  been  thrown 
away  with  the  slag,  and  become  lost  to  commerce,  so  far  as  its 
use  as  metallic  iron  is  concerned.  This  is  more  pai'ticularly 
the  case  with  rich  ores,  such  as  the  Missouri  and  lake  ores, 
which,  from  their  nature,  flux  imperfectly  in  the  ordinary 
smelting  furnace.  When  imperfectly  fluxed  the  slag  assumes 
a  thick  consistency,  and  cools  with  a  general  grayish  color,  and 
though  the  presence  of  metal  in  it  cannot  be  detected  by  the 
eye,  yet  the  slag  will  be  found  to  be  of  comparatively  great 
specific  gravity,  and  in  fact  contains  a  very  large  percentage 
of  good  metallic  iron,  often  as  great  as  the  amount  of  metal 
reduced  from  the  ore  in  the  process  of  smelting. 

"  To  reduce  this  metal  from  the  heavy  slag  of  the  smelting 
furnace,  and  thereby  increase  the  production  of  iron  from  the 
same  amount  of  ore,  is  the  object  of  my  invention.    To  ae- 
40  v3 
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complish  the  desired  result  I  employ  a  cupola  furnace,  but 
furnaces  specially  adapted  to  the  purpose  may  be  constructed 
and  conveniently  used  in  connection  with  the  blast  furuaces 
where  the  iron  is  smelted. 

"  The  heavy  slag  is  first  pulverized  or  broken  up  into  small 
pieces,  or  it  may  be  made  granulous  or  spongy  bj'  passing 
water  or  air  through  it  when  in  a  molten  state,  or  in  any  of 
the  well-known  ways.  A  bed  of  coke  or  other  suitable  ma- 
terial is  first  placed  in  the  cupola,  and  on  the  top  of  the  coke 
a  small  quantity  of  scrap  or  other  oxidized  iron — preferably 
scale  or  black  oxide  of  iron — is  sprinkled. 

"  The  slag  to  be  operated  on  is  then  introduced  as  evenly  as 
possible  on  the  top  of  the  coke  and  iron  oxide,  and  on  the  top 
of  the  slag  I  sprinkle  a  small  quantity  of  limestone  broken  up 
into  small  pieces,  then  a  layer  of  coke,  followed  with  scrap  and 
scale  slag  and  lime,  as  before,  alternately,  until  the  whole 
cupola  is  charged. 

"  The  fuel  is  then  ignited,  and  when  the  fire  is  above  the 
tuyeres  the  blast  is  turned  on  to  the  full.  Owing  to  the  pres- 
ence of  the  iron  oxides,  the  heat  is  very  great  when  brought 
in  contact  with  the  slag,  and  the  latter  is  speedily  reduced,  and 
as  the  operation  goes  on  fresh  charges  of  the  materials  are  sup- 
plied from  the  top  of  the  cupola,  provision  being  made  for  the 
passage  of  the  remaining  slag  from  the  furnace  at  a  point  be- 
low the  tuyeres. 

"  In  this  way  it  will  be  seen  that  the  process  is  continuous, 
and  the  furnace  is  not  permitted  to  get  cool. 

"  The  charge  is  made  up  in  about  the  following  proportions, 
but  may  be  slightly  varied  as  occasion  requires :  After  the  fur- 
nace is  in  operation,  first,  three  bushels  of  coke ;  second,  fifty 
pounds  iron  oxide  (scrap  or  scale);  third,  eight  hundred 
pounds  slag;  fourth,  one-fourth  of  a  bushel  of  limestone, 
thrown  into  the  cupola  in  succession,  and  from  time  to  time 
as  required. 

"  When  there  is  much  sulphur  in  the  iron  a  small  quantity 
of  the  black  oxi'de  of  manganese  may  be  blown  in  through  the 
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tuyeres,  and  salt  or  litharge,  or  a  mixture  of  any  two  or  all 
three  of  these  ingredients,  may  be  used  in  this  manner  with 
good  effect.  The  iron  thus  obtained  is  run  into  moulds  in  the 
usual  way. 

"  What  I  claim  as  ray  invention,  and  desire  to  secure  by 
letters-patent,  is  the  herein  described  method  of  reducing  iron 
from  the  slag  or  refuse  of  blast  or  smelting  furnaces,  substan- 
tially as  set  forth." 

A.  Mc  Collum,  for  appellants. 

T.  W.  Sanderson,  for  appellees. 

Woods,  J. — It  is  a  matter  of  general  knowledge  that  pig  iron 
is  made  from  iron  ore  in  a  blast  or  smelting  furnace ;  that 
to  secure  this  product  the  furnace  is  charged  first  with  a  layer 
of  coke  or  charcoal,  then  with  a  layer  of  iron  ore,  mixed 
with  broken  limestone,  and  so  on  in  alternate  layers  until  the 
proper  quantity  of  these  materials  is  placed  in  the  furnace. 
The  fuel  is  then  ignited,  and  for  the  purpose  of  increasing  the 
heat  streams  of  air  are  forced  into  the  furnace  by  means  of 
blast  pipes,  the  nozzles  of  which,  called  tuyeres,  are  inserted 
in  openings  in  the  walls  of  the  furnace,  usually  from  four  to 
six  feet  above  its  bottom. 

The  limestone  is  used  merely  as  a  flux.  The  ore  under  this 
process  undergoes  a  chemical  change,  and  iron  is  formed  and 
sinks  in  a  molten  state  to  the  bottom  of  the  hearth,  by  which 
is  meant  not  only  the  bottom  of  the  furnace,  but  its  sides  as 
high  up  as  the  foot  of  the  boshes.  The  refuse  left  after  the 
melted  iron  has  dropped  into  the  hearth  is  also  in  a  molten 
state,  and  being  lighter  than  the  iron  floats  on  its  top.  This 
is  indiiferently  called  cinder  and  slag.  About  three  or  four 
times  in  every  twenty-four  hours  the  melted  iron  is  drawn 
from  the  furnace.  This  is  accomplished  in  the  following  man- 
ner: The  furnace  is  constructed  with  two  holes,  one  called  the 
iron  and  the  other  the  cinder  notch.     The  iron  notch  is  made 
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at  the  bottom  of  the  hearth.  The  Giiider  noteh  is  hiigher  up 
the  side  of  the  furnace,  just  below  the  level  ©f  the  tuj'eres ;  so 
high  that  the  cinder  can  be  drawn  through  it  without  letting 
off  the  molten  iron.  These  holes  are  kept  habitually  closed 
with  clay  or  other  similar  material.  At  frequent  intervals, 
and  always  just  before  drawing  off  the  molten  iron  or  making 
a  cast,  as  the  iron-mongers  call  it,  the  cinder  notch  is  opened 
and  the  cinder  or  slag  is  allowed  to  escape,  and  is  carried 
away  from  the  furnace  in  a  trough  made  of  moistened  sand. 
The  cinder  notch  is  then  closed  and  the  iron  notch  is  opened 
and  the  molten  iron  is  drawn  off  through  a  sand  trough  ^nd 
conducted  into  moulds  made  in  sand-bed's,  called  the  sow  and 
pigs,  where  it  is  allowed  to  cool.  The  result  is  the  pig  iron 
of  commerce. 

In,  the  meantime  the  furnace  is  supplied  with  constant 
charges  of  fuel  and  ore,,  mixed  with  limestone,  in  alternate 
layers,  dumped  in  from  the  top,  and  this  process  is  kept  up 
without  cessation  for  months  and  sometimes  for  years. 

The  said  trough  which  connects  the  pig-beds  with  the  iron, 
notch  is  usually  larger  and  deeper,  but  more  elevated,  than  the 
sow  or  general  gutter  which  conducts  the  iron  into  the  moulds 
or  grooves  in  the  pig-beds.  When  the  metal  is.  tirst  let  into 
the  trough  it  accumulates  so  as  to  fill  it  nearly  to  the  brim. 
As  the  flow  from,  the  iron  notch  decreases,  the  iron  and  a 
small  quantity  of  cinder  or  slag,  which  has  been  chilled  by 
coming  in  contact  with  the  cold  surface  of  the  trough,  adhere 
to  its  sides  and  bottom.  When  the  molten  iron  on  the  hearth 
is  about  exhausted  the  blast  is  increased,  and  the  material  left 
on  the  hearth  is  blown  out  through  the  iron  notch  into  the  sand 
trough.  This  also  cools  in  the  trough,  and  thijs  is  formed  what 
are  known  as  trough,  runners,  consisting  of  Ieou  and  slag,  which 
have  been  forced  through  the  iron  notch  by  letting  on  the  blast 
as  just  mentioned. 

A  cupola  furnace  is  one  used  for  melting  pig  iron  for  the 
purpose  of  casting  it  into  useful  forms  and  articles.  It  con- 
stitutes part  of  the  equipment  of  a  foundry.     In  shape  it  is 
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generally  a  hollow  cylinder.  The  iron  is  melted  by  substan- 
tially the  same  process  as  the  ore  in  a  blast  furnace.  The 
cupola  furnace  has  an  iron  notch  but  no  cinder  notch,  because 
there  is  generally  so  little  cinder  or  slag  in  pig  iron  as  to 
render  such  an  opening  unnecessary. 

In  order  to  reach  the  merits  of  the  controversy  it  is  neces- 
sary to  obtain  a  definite  idea  of  what,  if  anything,  the  appel- 
lants are  entitled  to  under  their  patent. 

The  specifications  are  ambiguous  in  respect  to  the  particular 
kind  of  slag  which  is  to  be  used  in  the  process  therein  de- 
scribed, that  is  to  say,  whether  it  is  the  slag  drawn  off  through 
the  cinder  notch,  or  the  I'unners  which  are  left  in  the  trough 
through  which  the  molten  iron  is  discharged  from  the  iron 
notch  of  a  blast  furnace.  It  appears,  however,  from  the  evi- 
dence that  the  use  of  the  latter  only  is  contemplated,  the  former 
containing  such  a  very  inconsiderable  quantity  of  iron  as  to  be 
valueless. 

We  observe,  in  the  first  place,  that  the  patent  cannot  be  held 
to  cover  the  discovery  that  the  slag,  which  is  to  be  used  in  the 
process  described  in  the  specifications,  contains  so  large  a  per- 
centage of  good  metallic  iron  that  it  can  be  profitably  extracted 
by  again  smelting  it. 

The  evidence  shows  beyond  controversy  that  for  many  years 
before  September  18,  1873,  the  earliest  date  assigned  to  the 
discovery  or  invention  of  the  complainant,  it  had  been  well 
and  generally  known  that  the  trough  runners  contained  a  large 
proportion  of  metallic  iron,  and  they  were  broken  up  and  re- 
smelted  in  blast  furnaces.  They  were  thrown  into  the  furnace 
with  scrap  iron  and  iron  ore,  and  smelted  in  the  same  manner. 
It  was  formerly  a  notion  among  old-fashioned  furnace  men 
that  the  use  of  this  material  injured  the  furnace  and  deterior 
rated  the  quality  of  the  iron  produced.  But  this  conceit  had 
been  exploded  long  before  the  date  of  appellant's  patent,  and 
the  runners  and  other  heavy  slag  were  used  habitually  in  many 
blast  furnaces,  as  above  stated. 

Secondly.     The  appellant  cannot  claim  as  any  part  of  his 
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invention  the  use  of  a  cupola  furnace  for  the  purpose  of  re- 
smelting  trough  runners  and  heavy  slag.  The  evidence  in  the 
record  shows  that  as  early  as  the  year  1844,  at  the  Jackson 
furnace,  in  Venango  county,  Pennsylvania,  which  was  a  blast 
furnace,  a  cupola  furnace  was  erected  and  used  for  the  purpose 
of  smelting  heavy  slag,  from  which  was  manufactured  plow- 
points  and  hollow-ware,  such  as  skillets,  pots,  and  dutch-ovens. 
Sometimes  the  product  was  made  into  pig  iron.  This  cupola 
fni-nace  was  thus  used  for  three  or  four  years.  The  fact  of 
such  use  was  public ;  no  elibrt  was  made  to  keep  it  secret,  and 
it  was  known,  in  the  language  of  the  witnesses,  "all  around 
the  furnace." 

The  testimony  of  Robert  Paisley,  William  J.  Shaner,  and 
Thomas  W.  Kennedy,  which  is  found  in  the  record,  shows 
that  the  Beaver  Falls  Co-operative  Foundry  Association,  in 
April,  1872,  made  the  experiment  of  using  slag  and  runners 
in  their  cupola  furnace,  and  the  experiment  proving  successful, 
the  runners,  as  early  as  August,  1872,  were  procured  by  the 
car-load,  and  mixed  with  pig  iron  and  run  into  stove  plates. 
In  this  way  iifty-eight  or  sixty  tons  of  runners  were  used  prior 
to  October  1,  1873,  the  date  of  appellant's  patent. 

This  use  of  heavy  slag  and  runners  was  open  and  public. 
No  one  was  excluded  from  the  foundry  where  the  work  was 
carried  on.  An}'  one  was  at  liberty  to  enter  and  see  what  was 
going  on,  and  persons  not  interested  iu  the  furnace,  among 
them  the  witness  Thomas  W.- Kennedy,  did  so.  No  injunction 
of  secrecy  was  imposed  on  them.  It  is  true  that  the  operatives 
at  the  furnace,  who  were  all  stockholders  of  the  association, 
said  nothing  about  the  use  they  were  making  of  trough  run- 
ners, because,  as  they  said,  if  it  was  a  good  thing  they  wanted 
to  keep  it  to  themselves;  but  they  took  no  steps  to  keep  it  a 
secret,  except  that  they  did  not  talk  about  it.  In  fact,  it  was 
at  the  suggestion  of  Kennedy  that  the  Beaver  Falls  Co-opera- 
tive Foundry  Association  made  the  experiment  of  melting 
runners  and  heavy  slag  iu  their  cupola  furnace. 

After  the  experiment  made  by  the  Beaver  Falls  Co-opera- 
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tive  Foundry  Association,  in  April,  1872,  had  proved  successful, 
Kennedy,  in  August,  1873,  furnished  the  defendant  Hamilton 
with  a  quantity  of  trough  runners  to  be  smelted  in  his  cupola 
furnace,  and  before  October  1,  1873,  had  sold  to  fouiidrymen 
not  less  than  one  hundred  tons  of  the  same  material  to  be 
used  for  the  same  purpose. 

In  fact  the  record  shows  that  Kennedy,  more  than  a  year 
before  the  date  of  appellant's  patent,  revived  the  practice  of 
smelting  trough  ruuners  and  heavy  slag  in  a  cupola  furnace. 
As  early  as  the  spring  of  1872  he  declared  to  the  defendant 
Hamilton,  Thomas  Struthers,  and  others  the  feasibility  of  the 
process,  and  suggested  to  Struthers  that  they  ought  to  take  out 
a  patent  for  it. .  But  Struthers  said  that  unless  they  could  get 
up  some  new  way  of  extracting  the  iron  it  would  not  be  patent- 
able, and  that  was  the  conclusion  they  came  to  after  talking 
the. matter  over.  But  Kennedy  at  once,  in  the  spring  of  1872, 
commenced  buying  up  the  trough  runners  from  the  blast  fur- 
naces, and  selling  them  to  foundrymeu  for  use  in  cupola 
furnaces. 

It  is,  therefore,  abundantly  shown  in  the  record  that  before 
the  date  of  complainant's,  patent,  or  of  his  invention,  the 
smelting  of  trough  runners  and  other  heavy  slag  in  cupola 
furnaces  was  practiced  and  well  known. 

Thirdly.  The  method  of  making  slag  granulous  or  spongy 
by  passing  water  or  air  through  it  when  in  a  molten  state  is 
not  new,  nor  is  it  claimed  to  be  new.  Besides,  there  is  no  evi- 
dence that  this  process  is  used  by  the  appellees. 

Fourthly.  The  method  of  charging  the  cupola  furnace  and 
of  smelting  the  slag  as  described  in  the  specification  of  appel- 
lant's patent  is  as  old  as  the  art  of  making  pig  iron,  except, 
perhaps,  the  sprinkling  of  scale  or  black  oxide  of  iron  on  the 
top  of  the  coke,  and  this  is  not  done  by  the  appellees. 

Fifthly.  The  appellant  does  not  claim  that  his  invention 
covers  a  cupola  furnace.  A  review  of  the  case  shows,  there- 
fore, that  appellant  did  not  first  discover  the  value  of  furnace 
runners  or  heavy  slag  for  re-smelting;  that  he  was  not  the  first 
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to  smelt  them  and  use  them  for  running  into  pigs  or  eastings, 
either  in  a  blast  furnace  or  a  cupola  furnace;  and  that  there 
is  nothing  new  in  his  process  of  smelting  which  is  used  by  the 
appellees. 

All,  therefore,  that  is  left  for  his  invention  to  cover,  and. 
which  appellant  can  claim  as  infringed  by  the  appellees,  is  the 
employment  of  a  cinder  notch  or  hole  in  a  cupola  furnace  to 
draw  ofi"  the  cinder  when  the  furnace  is  employed  in  smelting 
furnace  runners  or  heavy  slag.  But  if  the  testimony  of  unin> 
peached  and  uncontradicted  witnesses  is-  to  be  believed,  as 
early  as  June,  18'^2,  at  Beaver  Falls,  Pennsylvania,  a  cinder 
notch  was  used  by  the  Beavep  Falls  Co-operative  Association 
in  a  cupola  furnace  when  employed  in  smelting  furnace  run- 
ners. The  notch  was  put  in  the  cupola  at  the  suggestion  of 
the  witness,  Thomas  W.  Kennedy,  who  was  not  a  member  of 
the  association,  but  who,  being  the  owner  of  a  blast  furnace, 
was  selling  to  it  furnace  runilers  to  be  re-smelted  and  used  for 
making  castings.  He  testifies  to  the  fact  distinctly  and  cleai'ly, 
and  designates  the  part  of  the  cupola  where  the  notch  was 
placed,  namely,  "  between  the  tuyeres  at  the  back  of  the  cu- 
pola to  draw  oif  the  slag."  He  is-  fully  corroborated  by  the 
witness  W..  J.  Shaner,  who  was  a  member  of  the  association, 
and  whose  business  was  to  do  the  smelting. 

This  use  of  the  cinder  notch  in  the  cupola  was  public.  No 
effort  was  made  to  exclude  spectators  from  the  foundry  or  to 
conceal  the  notch.  The  invention,  therefore,  of  a  cinder  notch 
in  a  cupola  furnace,  if  it  was  an  invention  at  all,  was  made  by 
Thomas  W.  Kennedy  fifteen  months  before  the  appellant,  ac- 
cording to  his"  own  testimony,,  ever  conceived  the  idea,  and 
Kennedy,  during  all  that  time,  allowed  it  to  be  used  by  others, 
without  any  injunction  ot  secrecy  or  any  restriction  or  limita- 
tion, in  a  foundry  which  was  open  to  all  who  might  choose  to 
visit  it,,  and  which  was  visited  by  many  spectators  not  con- 
cerned in  its  operations. 

But  even  if  the  application  of  a  cinder  notch  to  a  cupola 
furnace  was  first  made  by  the  appellant,  the  question  remains 
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whether,  standing  alone,  it  implies  invention  and  is  patentable. 
We  think  this  question  must  be  answered  in  the  negaiive. 
Neither  a  cupola  furnace  nor  a  cindep  aoteh  is  n<&w.  The  use 
of  a  cinder  notch  for  drawing  off  cinders  from  a  blast  furnace 
is  as  old  as  blast  furnaces  themselves.  The  function  which 
the  cinder  notch  performs  in  the  process  covered  by  the  appel- 
lant's invention  is  precisely  the  same  for  which  it  is  used  in  a 
blast  furnace.  In  smelting  slag  in  a  cupola  furnace  it  was 
found  that  the  molten  cinder  accumulated  and  floated  on  the 
top  of  the  molten  iron.  The  application  to  a  cupola  furnace, 
for  the  purpose  of  drawing  ofi'  the  cinder,  of  the  cinder  notch 
used  in  the  blast  furnace  to  accomplish  the  same  end,  would 
occur  to  any  practical  man.  When  applied  to  a  cupola  fur- 
nace the  same  function  was  performed  in  the  same  way  by  the 
same  means.  lu  making  this  application  there  was  no  inven- 
tion.    (Pearce  v.  Mulford,  102  TJ.  S.,  112.) 

We  are  of  opinion,  therefore,  that  the  application  of  a  cin- 
der notch  to  a  cupola  furnace  for  the  purpose  designated  is 
neither  patentable  nor  new,  and  that  all  the  other  parts  of  the 
process  and  appliances  covered  by  appellant's  patent  were  old 
and  well  known  long  before  the  date  of  his  alleged  invention 
and  the  patent  therefor.  The  complainant  was  not;  the  first 
inventor,  either  in  fact  or  in  law,  of  the  discovery  or  invention 
described  in  his  letters-patent.  The  patent  is  therefore  void, 
and  the  decree  of  the  Circuit  Court  dismissing  the  bill  was 
right,  and  must  be  affirmed, 

AlFIKMED. 

Mr.  Justice  Matthbws  did  not  sit  in  this  case  and  took  no 
part  in  its  decision. 
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G.  A.  Davis  &  Co.  et  al.  v.  L.  Friedlandee,  Julius  Stich,  and 
L.  Lithauer,  partners  as  Friedlandbr,  Stich  &  Co. 

January  9, 18B2. 

1.  The  fissignment  of  a  bankrupt's  property  to  his  assignees  does  not  of 

itself  divest  the  jnrisdiction  of  a  State  court,  in  wliich  attachments 
against  the  banlirnpt's  property  Iiad  been  issned  more  than  four 
months  preceding  the  baiAruptcy,  of  its  jurisdiction  to  determine  the 
relative  rights  of  the  attaching  creditors  and  the  assignees,  and  to 
subject  the  property  to  the  satisfaction  of  such  debts. 

2.  In  such  case  the  assignees  may  appear  in  the  State  court,  and,  having 

appeared,  they  are  bound  by  its  decree ;  and  in  case  of  a  sale  under 
its  decree  for  an  amount  insnflScient  to  paj'  off  the  attachment  liens, 
they  are  divested  of  all  interest  in  the  property,  and  cannot  assert  in 
any  other  court  any  interest  in  such  property. 

3.  Hence  in  a  contest  between  two  attacliing  creditors  as  to  priority  of 

.  liens  on  property  which  did  not  sell  for  enough  to  pay  the  claims  of 
the  attaching  creditors  in  a  suit  in  a  State  court  to  which  the  as- 
signees were  jjarties,  such  assignees  have  no  interest ;  and  a  suit  will 
not  lie  in  the  IT.  S.  District  Court,  sitting  in  bankruptcy,  by  an  at- 
taching creditor,  against  the  other  creditors,  the  purchasers  at  the 
sale  and  the  assignees,  to  establish  his  lien  as  prior,  and  to  set  aside 
the  sales  of  the  property  made  by  tjie  State  court  in  a  chancery  suit 
brouglit  by  the  other  attaching  creditors. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

William  M.  Randolph,  for  appellants. 

Abraham  ^  Mayer,  for  appellees. 

Harlan,  J. — In  Doe  v.  Childress,  21  'jWall.,  646,  we  consid- 
ered the  effect  of  proceedings  in  bankruptcy  upon  an  attach- 
ment issued  from  a  State  court  and  levied  "upon  the  property 
of  the  bankrupt  more  than  four  months  prior  to  their  com- 
mencement. That  was  an  action  of  ejectment  by  the  assignee 
of  a  bankrupt  to  recover  land  claimed  by  the  defendant  under 
a  decretal  sale  in  an  attachment  suit  against  the  bankrupt  in  a 
State  court.  The  latter  was  declared  a  bankrupt  ten  months 
after  the  institution  of  the  attachment  suit,  four  months  before 
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the  decree  therein,  and  seven  months  prior  to  the  sale  at 
which  the  defendant  became  the  purchaser  of  the  land.  Upon 
this  state  of  facts  it  was  ruled  that  the  proceedings  in  bank- 
ruptcy did  not  operate  to  dissolve  the  attachment ;  that  the 
debtor's  title  passed  to  the  assignee  subject  to  the  lien  created 
hy  the  attachment,  and  that  a  judgment  could  be  entered  for 
the  sale  of  the  property,  notwithstanding  a  discharge  had  been 
previously  granted  and  was  pleaded  in  bar  of  the  action.  It 
was  said  by  the  court  that  "  where  the  power  of  a  State  court 
to  proceed  in  a  suit  is  subject  to  be  impeached,  it  cannot  be 
done  except  upon  an  intervention  by  the  assignee,  who  shall 
state  the  facts  and  make  the  proof  necessaiy  to  terminate  such 
jurisdiction.  *  *  *  *  jf  the  assignee  had  intervened  in 
the  suit  he  would  have  been  entitled  to  the  property  or  its 
proceeds,  subject  to  this  [the  attachment]  lien.  He  did  not, 
however,  intervene  or  take  any  measures  in  the  case.  He 
allowed  the  property  to  be  sold  under  the  judgments  in  the 
attachment  suits,  and  those  under  whom  the  defendant  claims 
purchased  it,  obtaining  a  perfect  title  to  the  same." 

In  Scott,  assignee,  v.  Kelley,  22  Wall.,  57,  it  appears  that 
the  assignee  in  bankruptcy  became  a  party  to  an  attachment 
suit  in  a  State  court,  commenced  shortly  before  the  defendant 
was  declared  a  bankrupt.  The  attachment  was  issued  and 
levied  after  the  adjudication.  The  assignee  claimed  the  at- 
tached property,  but  the  decision  in  the  State  court  was  ad- 
verse to  him.  Upon  writ  of  error  to  this  court  we  s^id  that 
"  the  assignee  in  bankruptcy  voluntarily  submitted  himself 
and  his  rights  to  the  jurisdiction  of  the  State  court.  Being 
summoned,  he  appeared  without  objection,  and  presented  his 
claim  for  adjudication  by  that  court.  No  effort  was  made  to 
remove  the  litigation  to  the  courts  of  the  United  States.  It  is 
now  too  late  to  object  to  the  power  of  the  State  court  to  act  in 
the  premises  and  render  judgment." 

In  Eyster  v.  Gaff,  91  U.  S.,  522,  the  main  question  consid- 
ered was  whether  a  State  court,  in  which  a  foreclosure  suit  was 
pending  at  the  time  of  the  bankruptcy  of  the  defendant,  had 
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jurisdiiGtiom  to  proceed  without  bi'inging  the  assignee  before 
the  court.  The  question  arose  iu  an  action  of  ejectment  insti- 
tuted by  the  assignee  against  the  purchaser  at  the  decretal  sale 
in  the  foreclosure  suit.  Keferring  to  the  authority  expressly 
given  the  assignee  by  statute  to  prosecute  or  defend  all  suits  in 
which  the  bankrupt  was  a  party,  the  court  said:  "If  there 
was  any  reason  for  interposing,  the  assignee  could  have  had 
himself  substituted  for  the  bankrupt,  or  made  a  defendant  on 
petition.  If  he  chose  to  let  the  suit  proceed  without  such  de- 
fense, he  stands  as  any  other  person  would  on  whom  the  title 
had  fallen  since  the  suit  was  commenced.  It  is  a  mistake  to 
suppose  that  the  bankrupt  law- avoids,  of  its  own  force,  all  ju- 
dicial proceedings  in  the  State  or  other  courts  the  instant  one 
of  the  parties  is  adjudged  a  bawkrupt.  There  is  nothing  in 
the  act  which  sanctions  such  a  proposition.  The  court,  in  the 
case  before  us,  had  acquired  jurisdiction  of  the  parties  and  of 
the  subject-matter  of  the  suit.  *  *  *  Having  such  jurisdic- 
tion, and  performing  its  duty  as  the  case  stood  in  that  court, 
we  are  at  a  loss  to  see  how  its  decree  can  be  treated  as  void." 
Again:  "The  debtor  of  a  bankrupt,  or  the  man  who  contests 
the  right  to  real  or  personal  property  with  him,  loses  none  of 
thcise  rights  by  the  bankruptcy  of  his  adversary.  The  same 
courts  remain  open  to  him  in  such  contests,  and  the  statute 
has  not  divested  those  courts  of  jurisdiction  iu  such  actions. 
If  it  has,  for  certain  classes  of  actions,  conferred  a  jurisdiction, 
for  the,  benefit  of  the  assignee,  on  the  Circuit  and  District 
Courts  of  the  United  States,  it  is  concurrent  with  and  does  not 
divest  that  of  the  State  courts." 

These  doctrines  were  further  elaborated  in  Clatlia  v.  House- 
man, 94  U.  S,,  133,  where  it  was  held  that  the  assignee  in 
bankruptcy,  under  the  act  of  1867,  had  authority  to  bring  a 
suit  in  the  State  courts  wherever  those  courts  were  invested 
with  appropriate  jurisdiction  suited  to  the  nature  of  the  case. 
(See,  also,  Jerome  v.  McCarter,  94  U.  S.,  737,  and  McHenry 
V.  La  Societe  Fran§aise,  &c.,  95  U.  S.,  58.) 

The  principles  announced  in  the  foregoing  cases  would  seem 
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to  be  decisive  of  the  main  questions  arising  on  this  appeal. 
What  are  the  controlling  facts  disclosed  by  the  record  ? 

Appellees,  Friedlander,  Stieh  &  Co.,  sued  Kaufman,  their 
debtor,  in  the  Law  Court  of  Memphis,  taking  out  an  attach- 
ment, which  was  levied  November  SO,  1866,  upon  certain  real 
estate  in  that  city  belonging  to  him.  Subsequently,  on  ditfer- 
ent  days  in  December,  1866,  and  Januarj',  1867,  other  credit- 
ors of  Kaufman — the  present  appellants — brought  suits  against 
him  in  the  Chancery  Court  of  the  same  city,  each  creditor 
taking  out  an  attachment,  which  was  promptly  levied  on  the 
same  real  estate  as  that  covered  bj'  the  attachment  in  favor  of 
the  present  appellants.  On  the  14th  day  of  July,  1868,  Kauf- 
man was  adjudged  a  bankrupt  upon  his  voluntary  petition, 
filed  on  the  30th  of  May  previous,  more  than  a  year  after  the 
levy  of  the  last  of  the  attachments  in  the  State  courts.  His 
assignees  were  Cirode  and  Coronna,  to  whom  was  made  an 
assignment  of  the  rights,  property,  and  effects  of  tlie  bank- 
rupt. On  the  21st  of  November,  1868,  the  assignees,  having 
received  written  notice  of  the  pendency  of  the  suits  in  the 
Chancery  Court — then  consolidated  and  about  to  be  heard — 
appeared  therein,  and,  with  their  consent,  an  order  was  entered 
making  them,  in  their  capacity  as  assignees  in  bankruptcy  of 
Kaufman,  parties  defendant,  with  the  benefit  of  any  defense 
they  might  at  any  time  have  had,  they  assenting  that  the  hear- 
ing of  the  cases  proceed.  Subsequently,  on  21st  of  December, 
1868,  a  final  decree  was  entered  in  the  Chancery  Court  ascer- 
taining the  amount  of  Kaufman's  indebtedness  to  the  respect- 
ive complainants,  and  adjudging  that  the  attached  property 
be  sold,  free  from  any  right  or  equity  of  redemption  in  Kauf- 
man, or  in  any  of  the  other  defendants,  the  proceeds  to  be  ap- 
plied in  satisfaction  of  the  debts  due  the  attaching  creditors — 
the  surplus,  if  any,  to  be  paid  to  Cirode  and  Coronna,  as  the 
assignees  in  bankruptcy  of  Kaufman. 

Friedlander,  Stich  &  Co.,  on  the  1st  of  March,  1869,  the  day 
fixed  by  the  master's  advertisement  of  the  sale  of  the  attached 
property,  presented  to  the  chancellor  of  the  Chancery  Court — 
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at  his  chambers,  we  suppose — a  petition  in  which,  after  assert- 
ing, in  virtue  of  their  prior  attachment  in  the  Law  Court,  a 
lien  superior  to  that  acquired  by  the  present  appellees  under 
their  respective  attachments  in  the  Chancery  Court,  they  prayed 
that  the  sale,  so  far  as  it  related  to  the  property  covered  by 
their  attachment,  be  postponed;  that  they  be  made  parties  to 
the  consolidated  equity  suits,  and  that  their  priority  of  lien  be 
established.  The  chancellor  declined  to  order  the  postpone- 
ment asked,  but  indorsed  upon  the  petition  that  "  the  sale  will 
proceed,  and  the  complainants  to  this  bill  may  tile  this,  or  a 
petition,  in  the  consolidated  causes  to  establish  their  priority, 
if  such  exists,  to  the  fund."  ~  It  does  not  appear  that  Friedlan- 
der,  Btich  &  Co.,  availed  themselves  of  the  right  thus  accorded, 
or  that  they  gave  any  further  attention  to,  or  had  any  further 
connection  with,  the  suits  in  the  Chancery  Court.  The  sale 
took  place  as  advertised.  Hill  becoming  the  purchaser  of  a 
part  of  the  property  at  the  price  of  $2,500,  while  the  remain- 
der was  struck  off  to  Carter,  Kirtland  &  Co.,  attaching  credit- 
ors of  Kaufman,  at  the  price  of  |12,520.  The  bids  were  less 
by  nearly  one-half  than  the  aggregate  debts  of  the  attaching 
creditors  in  the  equity  suits.  No  exceptions  were  tiled  to  the 
report  of  sale.  Hill  having  complied  with  the  terms  of  sale, 
his  purchase  was  coniirmed.  A  decree  was  entered  declaring 
all  the  right,  title,  and  interest  of  the  parties  in  and  to  the 
property  purchased  by  Hill  divested  out  of  them  and  vested 
in  him.  It  does  not  appear  from  the  transcript  before  us  that 
Carter,  Kirtland  &  Co.  complied  with  the  terms  of  sale,  or 
that. any  final  action  was  taken  by  the  court  as  to  their  pur- 
chase. '  In  July,  1869,  Friedlander,  Stich  &  Co.  obtained 
judgment  in  the  Law  Court  against  Kaufman  for  the  sum 
of  $19,311.81,  the  amount  of  their  claim  against  him,  and 
also  an  order  for  a  sale  of  the  attached  property,  the  same  pre- 
viously sold  under  the  decree  of  the  Chancery  Court.  But 
that  order  was  suspended  to  await  the  consent  of  the  court  in 
bankruptcy  to  its  execution,  or  until  the  further  order  of  the 
Law  Court. 
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The  present  suit  was  begun  on  the  20th  of  AugU8t„1870,  by 
petition  of  Friedlander,  Stich  &  Co.  filed  in  the  District  Court, 
sitting  in  bankruptcy,  and  to  which  the  attaching  creditors  in 
the  suit  in  the  Chancery  Court,  the  purchasers  at  the  decretal 
sale  of  March  1, 1869,  and  the  assignees  in  bankruptcy  of  Kauf- 
man were  made  defendants.  The  manifest  object  of  the  suit 
is  to  secure  an  adjudication  establishing  the  prior  lien  of  Friedr 
lander,  Stich  &  Co.,  as  against  the  other  attaching  creditors, 
upon  the  real  estate  attached  alike  in  the  suits  in  the  Law  and 
Chancery  Courts  of  Memphis.  To  that  end  a  decree  is  asked 
declaring  the  sales  under  the  order  of  the  latter  court  to  be  , 
void,  and  placing  the  attached  property  in  the  possession  of 
Kaufman's  assignees,  to  be  by  them  sold  under  the  order  of  the 
bankruptcy  court — the  proceeds  of  sale  to  be  applied  first  to  the 
satisfaction  of  the  judgment  of  Friedlander,  Stich  &  Co.  in  the 
Law  Court.  The  District  Court,  disregarding  the  sale  made 
under  the  decree  of  the  State  court,  gave  those  parties  all  the 
relief  asked,  and  its  decree  was  affirmed  by  the  Circuit  Court. 

There  are  many  other  facts  disclosed  by  the  record,  but,  in 
the  view  we  take  of  the  case,  it  is  unnecessary  to  make  a  more 
detailed  statement  than  we  have  done. 

We  are  of  opinion  that  the  decree  below  is  radically  wrong. 
It  cannot  be  sustained  consistently  with  the  settled  dcJctrines 
of  this  court.  It  rests  necessarily  upon  the  ground  that  im- 
mediately upon  the  assignment  of  the  bankrupt's  property  to 
his  assignees  the  State  court  of  chancery — although  the  attach- 
ments therein  were  sued  out  more  than  four  months  preceding 
the  bankruptcy — had  no  jurisdiction  to  determine  the  relative 
rights  of  the  attaching  creditors  and  the  assignees  in  bank- 
ruptcy, or  to  order  a  sale  of  the  attached  property  and  apply 
the  proceeds  to  the  satisfaction  of  the  debts  of  those  creditors. 
But  no  such  position  can  be  maintained.  It.  was  competent 
for  the  assignees,  upon  their  appointment  and  qpalification,  by 
appropriate  proceedings,  directed  against  individual  creditors 
suing  in  other  courts,  to  have  brought  all  the  property  in  which 
the  bankrupt  had  an  interest,,  including,  that  attached  in  the 
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suits  in  the  State  courts,  under  the  direct  control  of  the  bank- 
ruptcy court,  to  be  disposed  of  under  its  orders^  with  due  re-, 
gard,  however,  to  the  previously  acquired  rights  and  equities, 
in  whatever  way  arising,  of  all  the  creditors  of  Kaufman.  But 
they  were  not  bound  to  pursue  that  course.  Consistently  with 
the  bankrupt  law  as  interpreted  by  this  court  they  were  at  lib- 
erty to  appear  in  the  State  court  and  assert  there  whatever 
rights  they,  as  assignees,  had  in  the  attached  property.  Elect- 
ing to  pursue  the  latter  course,  they  voluntarily  submitted  to 
the  jurisdiction  of  the  State  court,  which  had  ample  authority 
to  adjudicate  between  the  attaching  creditors  and  the  assignees 
in  bankruptcy  upon  all  matters  arising  in  the  suits  before  it. 
Without  questioning,  as  they  do  not  now,  the  debts  of  the  at- 
taching creditors  or  the  validity  of  their  attachments,  the  as- 
signees became  parties  defendant  in  the  equity  siiits.  They 
neither  tiled  nor  oftered  to  file  any  formal  pleading.  ISTor  did 
they  advise  the  Chancery  Court  of  the  attachment  of  Fried- 
lander,  Stich  &  Co.  in  the  Law  Court.  They  left  that  court  to 
adjudge  what  were  their  rights  in  the  property  attached.  Its 
final  decree  secured  to  them  whatever  surplus  might  remain 
after  applying  the  proceeds  of  sale  to'the  demands  of  the  at- 
taching creditors.  If  the  bankrupt  owed  the  attaching  cred- 
itors the  sums  by  them  respectively  claimed,  and  if  the  attach- 
ments were  so  issued  and  levied  as,  under  the  laws  of  the 
State,  to  create  a  valid  lien  upon  the  property,  it  is  clear  that 
the  State  court  gave  the  assignees  all  that  could  have  been 
awarded  them. 

It  results  from  what  has  been  said  that  the  sale  under  that 
decEee — who&ver  became  the  purchasers  of  the  attached  prop- 
erty, whether  third  persons  or  parties'  to  the  suits — divested 
the  assignees  of  whatever  interest  or  title  that/  had  in  the  prop- 
erty. That  decree  having  been  passed  by  a  court  of  compe- 
tent jurisdiction  as  to  parties  and  subject-matter,  and  never 
having  been  modified  by  the  court  which  rendered  it,  or  by 
any  court  having  authority  to  review  its  action,  the  assignees 
are  precluded  from,  asserting  in  any  other  court  any  interest  or 
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title  whatever  in  the  property  thus  sold.  Had  the  present 
suit  been  instituted  directly  by  the  assignees,  for  the  purpose 
of  setting  aside  the  sale  made  under  the  order  of  the  State 
court,  and  of  procuring  another  sale  of  the  attached  property, 
under  the  orders  of  the  court  in  bankruptcy,  the  proceedings 
in  the  State  court  would  have  been  a  conclusive  answer  to 
such  an  action. 

Plainly,  therefore,  the  present  suit  by  Friedlander,  Stich  & 
Go.  is  an  attempt  to  invoke  the  jurisdiction  of  the  District 
Court,  sitting  in  bankruptcy,  to  the  end  that  they  may  estab- 
lish, as  against  other  creditors  of  Kaufman,  their  priority  of 
lien  upon  property  in  which,  as  we  have  seen,  the  assignees 
can  now  assert  no  right  or  interest  for  the  benefit  of  general  or 
unsecured  creditors.  Whether  appellees  have  such  priority  of 
U«n  in  virtue  of  their  attachment  in  the  Law  Court ;  whether 
the  proceedings  in  that  court  were  such  as,  under  the  laws  of 
Tennessee,  gave  them  a  lien  superior  to  that  acquired  by  the 
respective  attaching  creditors  in  the  suits  in  the  State  Chan- 
cery Court ;  whether,  by  reason  of  their  petition  addressed  to 
the  chancellor  of  the  latter  court,  and  his  action  thereon,  they 
became,  in  any  proper  sense,  parties  to  the  suits  in  the  Chan- 
cery Court,  or  bound  by  the  decree  therein  rendered ;  or 
whether  their  rights  were  altogether  unaffected  by  that  decree, 
are  all  questions  in  which  the  assignees  have  now  no  interest 
They  are  questions  which  concern  only  the  respective  attach- 
ing creditors  in  the  Law  and  Chancery  Courts.  For  the  de- 
termination of  those  questions  the  present  appellees  may  not 
invoke  the  jurisdiction  or  aid  of  the  bankruptcy  court.  The 
decree  of  the  Chancery  Court  and  the  sale  thereunder  with- 
drew the  attached  property  from  the  assets  of  the  bankrupt. 
The  property  brought  less  than  the  claims  of  the  attaching 
creditors ;  and  since  the  assignees  cannot  question  collaterally, 
the  proceedings  in  the  State  court,  to  which  they  voluntarily 
became  parties,  they  have  no  possible  interest  in  this  litigation. 
It  is,  we  repeat,  a  contest  exclusively  between  attaching  cred- 
itors as  to  priority  of  liens  upon  property  in  the  disposition  of 
41  v3 
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which,  so  far  as  we  can  ascertain  from  the  present  record,  the 
assignees  have  not  the  slightest  pecuniary  interest. 

The  decree  of  the  Circuit  Court  is  therefore  reversed,  with 
directions  that  the  petition  of  Friedlander,  Stich  &  Co.  filed  in 
the  District  Court,  sitting  in  bankruptcy,  be  dismissed  with 
costs  to  the  present  appellants,  but  without  prejudice  to  any 
claim  they  may  assert,  by  any  proper  proceedings  in  a  court  of 
competent  jurisdiction,  to  a  prior  lien  as  against  appellants, 
or  others,  upon  the  property  levied  upon  by  the  attachment  in 
the  Law  Court  of  Memphis. 

Decree  reversed.  Reversed. 


Charles  J.  Bonaparte,  executor  op  Elizabeth  Patterson, 

DECEASED,  V.  ThE  ApPEAL  TaX  COURT  OF  BALTIMORE  CiTT. 

January  16,  1882. 

The  registered  public  debt  of  one  State,  exempt  from  taxation  by  the 
debtor  State,  or  actually  taxed  there,  is  taxable  by  another  State 
when  owned  by  a  resident  of  the  latter  State. 

Error  to  the  Court  of  Appeals  of  the  State  of  Maryland. 

I.  Neviit  Steele  and  Charles  J.  Bonaparte,  for  plaintiff  in  error. 

Charles  J.  M.  Gioinn,  Attorney -General  of  Maryland,  for 
defendant  in  error. 

"Waite,  C.  J. — The  question  we  are  asked  to  decide  in  this 
case  is  whether  the  registered  public  debt  of  one  State,  exempt 
from  taxation  by  the  debtor  State,  or  actually  taxed  there,  is 
taxable  by  another  State  when  owned  by  a  resident  of  the 
•latter  State.  We  know  of  no  provision  of  the  Constitution  of 
the  United  States  which  prohibits  such  taxation.  It  is  con- 
ceded that  no  obligation  of  the  contract  of  the  debtor  State  is 
impaired.  The  only  agreement  as  to  taxation  was  that  the 
debt  should  not  be  taxed  by  the  State  which  created  it. 


1881.]  Bonaparte  v.  Appeal  Tax  Court.  643 

Opinion  of  the  court. 

It  is  insisted,  however,  that  the  immunity  asked  for  arises 
from  article  4,  section  1,  of  the  Constitution,  which  provides 
that  full  faith  and  credit  shall  he  given  in  each  State  to  the 
public  acts  of  every  other  State.  We  are  unable  to  give  such 
an  effect  to  this  provision.  No  State  can  legislate  except  with 
reference  to  its  own  jurisdiction.  One  State  cannot  (exempt 
property  from  taxation  in  another.  Each  State  is  independent 
of  all  the  others  in  this  particular.  We  are  referred  to  no 
statute  of  the  debtor  State  which  attempts  to  separate  the  situs 
of  the  debt  from  the  person  of  the  owner,  even  if  that  is  within 
the  scope  of  the  legislative  power  of  the  State.  The  debt  was 
registered,  but  that  did  not  prevent  it  from  following  the  per- 
son of  its  owner.  The  debt  still  remained  a  chose  in  action, 
with  all  the  incidents  which  pertain  to  that  species  of  property. 
It  was  "  movable "  like  other  debts,  and  had  none  of  the 
attributes  of  "immovability."  The  owner  may  be  compelled 
to  go  to  the  debtor  State  to  get  what  is  owing  to  him,  but  that 
does  not  affect  his  citizenship  or  his  domicil.  The  debtor 
State  is  in  no  respect  his  sovereign,  neither  has  it  any  of  the 
attributes  of  sovereignty  as  to  the  debt  it  owes,  except  such  as 
belong  to  it  as  a  debtor.  All  the  obligations  which  rest  on 
the  holder  of  the  debt  as  a  resident  of  the  State  in  which  he 
dwells  still  remain,  and  as  a  member  of  society  he  must  con- 
tribute his  just  share  towards  supporting  the  government  whose 
protection  he  claims  and  to  whose  control  he  has  submitted 
himself. 

It  is  true,  if  a  State  could  protect  its  securities  from  taxation 
everywhere  it  might  succeed  in  borrowing  money  at  reduced 
interest;  but  inasmuch  as  it  cannot  secure  such  exemption 
outside  of  its  own  jurisdiction,  it  is  compelled  to  go  into  the 
market  as  a  borrower,  subject  to  the  same  disabilities  in  this 
particular  as  individuals.  While  the  Constitution  of  the  United 
States  might  have  been  so  framed  as  to  afford  relief  against 
such  a  disability,  it  has  not  been,  and  the  States  are  left  free 
to  extend  the  comity  which  is  sought,  or  not,  as  they  please. 

Taxation  of  the  debt  within  the  debtor  State  does  not  change 
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the  legal  sitiis  of ,  the  debt  for  any  other  purpose  than  that 

of  the  tax  which  is  imposed.    Neither  does  exemption  from 

taxation. 

As  the  only  Federal  question  involved  was  decided  right  in 

the  court  below,  we  cannot  look  into  the  other  errors  which 

have  been  assigned.     ( Murdock  v.  Memphis,  20  Wall.,  590.) 

The  judgment  is  affirmed. 

Affirmed. 


Matthew  Gottfried  v.  Frederick  Miller. 

January  23, 1882. 

t.  Assignments  of  patents  not  being  required  to  be  under  seal,  an  assign- 
ment of  a  patent  by  a  co;-poration  by  a  writing  naming  tlie  corpora- 
tion as  the  contracting  party,  and  signed  "  C.  F.  Smith,  president  of 
the  *  *  *  company,"  but  without  the  seal  of  the  corporation,  is 
sufficient  to  pass  the  title  of  the  company. 

2.  The  attachmejit  of  the  stock  of  a  shareholder  of  a  corporation  by  one 

of  his  creditors  does  not  incumber  the  property  of  the  corporation,  or 
aflect  its  right  to  assign  it. 

3.  The  sale  of  an  interest  in  a  patent  by  one  not  having  any  title  thereto 

will  operate  by  way  of  estoppel  against  him  in  case  he  subsequently 
acquires  title ;  but  the  court  declines  to  decide  wliether  it  would  have 
such  effect  against  his  part-owners. 

4.  Under  tlie  special  contract  in  the  case  at  bar,  held  that  two  part-own- 

ers of  a  patent  could  not  maintain  a  suit  for  infringement  against  a 
licensee  of  the  other  part-owner. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin, 

The  bill  of  complaint  alleged  that  on  May  3,  1864,  letters- 
patent  of  that  date  were  granted  to  the  complainants,  Mat- 
thew Gottfried  and  John  F.  T.  Holbeck,  for  an  improvement 
in  a  machine  for  pitching  beer  barrels.  It  charged  that  the 
defendant  was  infringing  said  letters-patent,  and  prayed  for 
the  writ  of  injunction  against  him  to  restrain  further  infringe- 
ment, and  for  damages  and  an  account  of  profits. 

The  only  defense  relied  on  was  that  on  November  25, 1872, 
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one  John  H.  Stromberg  was  the  owner. of  an  undivided  one- 
third  of  the  entire  interest  in  the  letters-patent  sued  on,  and, 
,being  such  owner,  had  sold  and  delivered  to  the  defendant, 
for  his  use  forever,  a  machine  for  pitching  barrels,  containing  ' 
some  of  the  improvements  purporting  to  be  secured  by  said 
letters-patent;  that  the  defendant  had  paid  for  said  machine, 
and  had  since  said  November  25,  1872,  hitherto  continued  to 
use,  and  was  still  using,  the  same,  and  that  the  defendant,  ex- 
cept as  aforesaid,  had  never  in  any  manner  used  or  employed 
the  method  or  improvements,  or  the  process  or  machine,  set 
forth  in  said  letters-patent." 

The  cause  was  heard  in  the  Circuit  Court  upon  bill,  answer, 
replication,  and  evidence,  and  that  court  being  of  opinion  that 
the  defense  had  been  made  out,  dismissed  the  bill.  The  ap- 
peal of  the  complainant  brings  the  case  to  this  court  for  re- 
view. 

The  controversy  relates  to  the  right  of  the  defendant  to  use 
the  machine  purchased  by  him  from  Stromberg.  The  evi- 
dence establishes  the  following  state  of  facts,  about  which 
there  seems  to  be  no  dispute  : 

Letters-pa.tent  dated  May  3, 1864,  were  granted  to  Gottfried 
and  Holbeck,  the  complainants,  for  an  improvement  in  the 
mode  of  pitching  barrels. 

On  November  25, 1872,  one  Stromberg  sold  to  the  defend- 
ant. Miller,  a  pitching  macMne  containing,  as  complainants 
asserted,  the  improvements  covered  by  their  patent.  Miller 
claimed  the  right  to  use  this  machine,  and  has  used  it  from  the 
time  of  his  purchase  up  to  the  tiling  of  the  bill.  This  is  the 
infringement  of  which  complaint  is  made.  The  controversy 
depends  on  several  transfers  and  other  transactions  between 
the  parties  who  at  different  times  had  or  claimed  to  have  an 
interest  in  the  patent.     They  were  as  follows: 

On  December  19, 1870,  Gottfried,  one  of  the  patentees,  by 
written  assignment,  in  consideration  of  five  dollars  paid  and  a 
royalty  to  be  paid  of  ten  dollars  on  every  machine  to  be  man- 
ufactured by  Holbeck,  sold  and  transferred  to  Holbeck  all  his 
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interest  in  the  patent  and  the  invention,  reserving  to  himself, 
however,  in  the  same  instrument  the  right  to  revoke  the  as- 
signment if  the  roj'alty  reserved  should  not  be  paid;  and  on 
January  3,  1871,  Holbeck,  being  then  the  sole  owner  of  the 
patent,  sold  and  assigned  to  Charles  F.  Smith  and  Henry  C. 
Gomegys  an  undivided  two-thirds  of  all  his  title  and  interest 
therein.  On  January  25, 1871,  the  title  to  the  patent  being  at 
that  time  in  Holbeck,  Smith,  and  Gomegys,  they,  by  written 
assignment,  transferred  all  their  right,  title,  and  interest  in 
and  to  various  patents,  including  the  Gottfried  and  Holbeck 
patent,  to  the  "Barrel  Pitching  Machine  Gompany"  of  Balti- 
more. The  assignment  contained  this  provision  :  "  The  same 
to  be  held  and  enjoyed  by  the  said  company  as  fully  and  en- 
tirely as  they  would  have  been  held  by  us  if  this  assignment 
and  sale  had  not  been  made,  with  the  exception  that  the  said 
company  shall  not  assign  to  any  one  but  ourselves  any  or  all 
the  interest  in  and  to  the  above-named  patents  in  the  propor- 
tion as  they  are  now  held  by  us;  this  assignment  to  hold  good 
until  the  dissolution  or  liquidation  of  the  said  company,  when 
the  said  company  shall  reassign  to  us  in  the  same  proportions 
as  now  assigned  by  us."  Afterwards,  on  June  1,  1871,  Hol- 
beck, Smith,  and  Gomegys  made  a  further  assignment  to  the 
company  of  their  interest  in  the  patents  mentioned  in  the  first 
assignment,  which  contained  the  following  clause :  "And  pro- 
vided also  that  this  assignment  shall  continue  in  full  force 
until  the  dissolution  of  said  company,  in  which  event,  or  in 
the  event  of  the  liquidation  of  the  affairs  of  said  company,  the 
several  interests  of  each  grantor  in  said  patents  shall,  subject 
to  the  lawful  rights  of  the  creditors  of  said  corporation,  be  re- 
assigned to  each  grantor." 

On  December  9, 1875,  the  directors  of  the  Barrel  Pitching 
Machine  Gompany  resolved  that  all  the  right,  title,  and  inter- 
est of  the  company  in  and  to  this  patent  acquired  by  the  as- 
signment from  Smith,  Gomegys,  and  Holbeck  should  be  as- 
signed and  conveyed  back  to  those  parties  for  the  sum  of  five 
hundred  dollars.     And  it  was  further  resolved  that  Charles  F. 
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Smith,  who  was  the  president  of  the  Barrel  Pitching  Machine 
Company,  be  directed  to  execute  and  deliver  to  Smith,  Com- 
egys,  and  Holbeck  an  assignment  on  behalf  of  the  pitching 
machine  company. 

On  the  11th  day  of  December,  1875,  in  pursuance  of  the 
resolution  just  mentioned,  an  instrument  was  executed  which 
purported  to  be  an  assignment,  for  the  consideration  of  five 
hundred  dollars,  by  the  Barrel  Pitching  Machine  Company  to 
Smith,  Comegys,  and  Holbeck  of  all  the  right,  title,  and  in- 
terest of  the  company  in  and  to  the  patent.  The  attestation 
clause  and  signature  were  as  follows : 

"In  testimony  whereof,  and  in  pursuance  of  a  resolution 
passed  by  said  company  on  the  9th  day  of  December,  1875,  a 
copy  of  which  is  appended  hereto,  the  said  Charles  F.  Smith 
hath  hereto  set  his  hand,  as  the  act  of  the  said  company,  this 
11th  day  of  December,  1875. 

(Signed)  "Charles  F.  Smith, 

"  President  Barrel  Pitching  Machine  Company." 

On  the  same  day,  December  11, 1875,  Smith,  for  the  alleged 
consideration  of  $500,  granted  and  assigned  to  Holbeck  and 
Gottfried  all  his  right  and  title  to  the  patent ;  and  afterwards, 
on  June  7, 1876,  Comegys  transferred  to  Stromberg  all  his  in- 
terest in  the  patent. 

It  next  appears  that  on  October  9, 1876,  Gottfried,  Holbeck, 
and  Stromberg,  who  are  named  as  jointly  interested  in  the 
patent,  by  a  certain  instrument  in  writing  appointed  J.  H.  B. 
Latrobe,  of  Baltimore,  their  attorney,  with  authority  to  prose- 
cute suits  against  infringers  of  the  patent,  and  to  compromise 
or  adjust  the  same.  This  instrument  contained  the  following 
clause : 

"And  it  is  understood  that  all  expenses,  costs,  and  charges, 
including  counsel  fees,  attending  the  litigation,  if  any,  shall  be 
deducted  from  the  collections  aforesaid,  and  the  balance  paid 
over  to  the  parties  hereto  in  the  proportion  of  their  interest  in 
the  said  patents,  and  particulai'ly  it  is  understood  that  the  said 
John  H.  Stromberg  shall  be  paid  out  of  said  collections,  as 
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,fast  as  made,  all  moneys  that  he  may  haye  advanced  in  the 
.prosecution  of  claims  under  said  letters-patent."  ^ 

This  instrument  bears  the  signatures  and  seals  of  Holbecka 
Gottfried,  and  Stroraberg.  During  the  years  1877  and  1878 
bills  in  equity  were  filed  by  them  against  various  defendants, 
in  which  they  averred  themselves  to  be  joint  owners  of  the 
•letters-patent. 

On  December  15,  1879,  Stromberg,  in  consideration  of  the 
sum  of  five  thousand  dollars,  assigned  to  Gottfried  all  his  in- 
terest in  the  patent,  and  in  all  claims  of  every  kind  or  nature 
for  past  infringements,  and  all  rights  of  action  arising  out  o;f 
or  connected  with  infringements.  This  instrument  of  assign- 
ment recited  the  fact  that  Stromberg  had  theretofore  disposed 
of  rights  and  licenses  under  the  patent  as  a  part-owner  under 
mesne  assignments  of  the  same,  and  had  caused  suits  to  be  in- 
stituted against  infringers,  and  that  it  was  a  part  of  the  consid- 
eration of  the  assignment  from  him  that  he  should  be  released 
from  all  claims  which  Gottfried  or  Holbeck,  or  their  assignees, 
might  or  could  have  against  him  for  or  by  reason  of  any  col- 
lections theretofore  made  by  him,  or  his  attorneys,  or  against 
any  person  or  persons  to  whom  he  had  granted  licenses  to  use 
.the  patented  improvements ;  and  it  was  then  declared  as  fol- 
lows : 

"  Now,  therefore,  the  said  Matthew  Gottfried  and  the  said 
John  F.  T.  Holbeck,  (the  said  Holbeck  uniting  herein  for  the 
purpose  of  carrying  out  the  agreement  aforesaid,)  for  and  in 
consideration  of  the  premises,  have  released,  and  by  these 
presents  do  hereby  release,  the  said  John  H.  Stromberg  from 
all  claim  that  they  or  either  of  them  might  or  could  have 
against  the  said  Stromberg  for  or  by  reason  of  any  collection 
he  may  have  made  from  parties  to  whom  he  or  his  attorneys 
*  *  *  may  have  granted  licenses  to  use  the  said  patented  im- 
provement, hereby  ratifying  and  confirming  all  such  licenses, 
and  all  the  acts  of  the  said  Stromberg  and  his  attorneys  i^ 
the  premises.  And  the  said  Matthew  Gottfried  doth  hereby 
covenant  and  agree  that  he  will  save  harmless  the  said  Strom- 
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berg  and  his  attorneys  from  all  claims  that  may  be  made 
against  them,  or  either  of  them,  for  or  by  reason  of  any  interest 
which  the  said  Gottfried  and  Holbeck,  or  either  of  them,  may 
have  given  to  any  other  party  in  the  said  letters-patent." 

It  appears  also  that  in  September,  1873,  Charles  F.  Smith 
.brought  a  suit  against  Henry  C.  Comegys  in  the  Superior  Court 
of  Baltimore  city  upon  an  indebtedness  from  Comegys  to  him, 
in  which  an  attachment  was  issued  and  a  seizure  made  of  the 
shares  of  capital  stock  held  by  Comegys  in  the  Barrel  Pitching 
Machine  Company,  which  proceedings,  on  October  27,  resulted 
.in  a  judgment  condemning  the  stock,  according  to  the  laws  of 
the  State  of  Maryland,  for  the  satisfaction  of  Smith's  claim. 

On  the  day  upon  which  Stromberg  sold  the  machine  to  the 
defendant,  Miller,  he  had  no  interest  in  the  patent  and  no 
license  underit,  and  it  is  admitted  that  in  making  and  selling 
the  machine  to  Miller,  Stromberg  was  an  infringer. 

At  the  January  Term,  1881,  on  motion  of  both  complainants, 
the  court  below  dismissed  the  bill  as  to  Holbeck,  and  upon 
final  hearing,  in  June  following,  a  decree  was  made  dismissing 
the  bill  as  to  Gottfried,  the  other  complainant.  From  this 
decree  Gottfried  appealed. 

Ephraim  Banning  and  Thomas  A.  Banning,  for  appellant. 

E.  H.  Abbot,  for  appellee. 

Woods,  J. — The  appellant  rests  his  right  to  a  decree  in  this 
case  upon  these  grounds:  first,  that  Stromberg  never  owned 
any  part  of  the  patent  sued  on  ;  and  second,  that'  if  he  did, 
his  ownership  could  not  inure  to  the  protection  of  the  defend- 
ant. Miller.  We  shall  consider  these  contentions  in  the  order 
stated. 

Upon  the  first  point  we  remark  that  it  is  entirely  clear  that 
the  assignment  of  his  interest  in  the  patent  by  Comegys  to 
Stromberg,  dated  June  7,  1876,  transferred  to  the  latter  an 
interest  therein,  provided  the  re-ti-ansfer  of  the  patent  by  the 
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Barrel  Pitching  Machine  Company  to  Holbeck,  Smith,  and 
Comegys  vested  the  title  to  the  patent  in  them.  Briefly  stated, 
the  following  is  the  chain  of  title ;  Gottfried  and  Holbeck  are 
the  joint  patentees;  Gottfried  conveys  all  his  interest  in  the 
patent  to  Holbeck,  who,  becoming  thus  the  owner  of  the  entire 
patent,  conveys  one  undivided  third  to  Smith,  and  aBother  to 
Comegys.  Holbeck,  Smith,  and  Comegys  'convey  the  entire 
interest  in  the  patent  to  the  Barrel  Pitching  Machine  Company. 
The  company  re-conveys  its  interest  in  the  patent  to  its  assign- 
ors, Holbeck,  Smith,  and  Comegys ;  Smith  conveys  his  inter- 
est to  Gottfried  and  Holbeck,  and  Comegys  conveys  his  to 
Stromberg. 

The  contention  of  the  appellant  is  that  the  assignment  of 
December  11, 1875,  by  the  Barrel  Pitching  Machine  Company 
to  Holbeck,  Smith,  and  Comegys,  was  not  properly  executed, 
and  was  therefore  ineffectual  to  pass  any  title. 

The  assignment  declares  that  in  pursuance  of  a  resolution 
passed  by  the  Barrel  Pitching  Machine  Company,  and  in  con- 
sideration of  five  hundred  dollars  received  by  it  from  Smith, 
Holbeck,  and  Comegys,  the  said  company  has  granted  to  them 
all  its  title  and  interest  in  said  letters-patent.  It  is  officially 
signed  by  Smith  as  president  of  the  company,  who  declares  the 
setting  of  his  hand  thereto  to  be  the  act  of  the  company. 

The  resolution  referred  to  in  this  assignment  is  in  the  record, 
from  which  it  appears  that  the  company  decided  to  make  the 
assignment,  and  directed  Smith  to  execute  and  deliver  the 
same  to  Smith,  Comegys,  and  Holbeck,  on  behalf  of  the  com- 
pany, on  receiving  from  them  the  sum  of  five  hundred  dollars. 

On  account  of  the  want  of  the  corporate  seal  and  of  the 
manner  of  its  execution,  it  is  insisted  by  appellant  that  this 
assignment  was  not  the  transfer  of  the  Barrel  Pitching  Machine 
Company,  but  the  personal  deed  of  Smith. 

There  is  no  ground  whatever  for  this  contention  to  stand  on. 
Assignments  of  patents  are  not  required  to  be  under  seal. 
The  statute  regulating  their  transfer  simply  provides  that 
"  every  patent,  or  any  interest  therein,  shall  be  assignable  in 
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law  by  an  instrument  in  writing."     (16  Stat,  p.  203,  sec.  36; 
Rev.  Stat.,  sec.  4898.) 

A  corporation  may  bind  itself  by  a  contract  not  under  its 
corporate  seal  when  the  law  does  not  require  the  contract  to  be 
evidenced  by  a  sealed  instrument.  (Bank  of  Columbia  v. 
Patterson,  7  Cranch,  299 ;  Fleckner  v.  U.  S.  Bank,  8  Wheat*, 
338 ;  Andover  T.  Corporation  v.  Hay,  7  Mass.,  102 ;  Dunn  v. 
St.  Andrew's  Church,  14  Johns.,  118 ;  Kennedy  v.  Baltimore 
Insurance  Company,  3  Harris  &  J.,  367;  Stanley  v.  Hotel 
Corporation,  13  Maine,  31.)  Even  the  parol  contracts  of  a 
corporation  made  by  its  duly  authorized  agent  are  binding. 
(Fanning  v.  Gregoire,  16  How.,  524 ;  Fleckner  v.  Bank  of  the 
D".  S.,  8  Wheat.,  338.)  The  absence,  therefore,  of  the  corpo' 
rate  seal  from  the  contract  of  assignment  does  not  render  it 
invalid  or  void. 

The  assignment  is  executed  in  the  manner  required  by  law 
of  an  agent  when  making  a  simple  contract  in  writing  for  the 
corporation  and  by  its  authority.  The  rule  as  laid  down  by 
the  authorities  is  that  the  agent  should,  in  the  body  of  the 
contract,  name  the  corporation  as  the  contracting  party  and 
sign  as  its  agent  or  officer.  This  is  the  mode  in  which  bank 
bills,  policies  of  insurance,  and  many  other ,  contracts  of  cor- 
porations are  ordinarily  executed.  (Mott  v.  Hicks,  1  Cowen, 
513  ;  Bowen  v.  Norris,  2  Taunt,  374  ;  Shelton  v.  Darling,  2 
Conn.,  435  ;  Brockway  v.  Allen,  17  Wend.,  40.) 

The  assignment  under  consideration  purports  on  its  face  to 
be  the  contract  of  the  Barrel  Pitching  Machine  Company.  It 
declares  that  the  consideration  has  been  received  by  the  com- 
pany ;  that  it  is  executed  in  pursuance  of  a  resolution  passed 
by  the  company;  and  it  purports  to  be  signed  by  Smith,  presi- 
dent of  the  company,  who  declares  that  he  signs  it  as  the  act 
of  the  company. 

It  would  be  an  absurdity  to  hold  that  this  instrument  is  the 
individual  contract  of  Smith  and  not  of  the  Barrel  Pitching 
Machine  Company. 

It  is  not  the  company  which  asserts  that  this  instrument  was 
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ineflectual  to  divest  it  of  title  to  the  patent,  and  the  record 
shows  that  the  assignees  therein  named  acted  upon  the  as- 
sumption that  the  assignment  vested  them  jointly  with  the 
title. . 

We  are  of  opinion,  therefore,  that  the  assignment  was  well 
executed  by  the  Barrel  Pitching  Machine  Company,  and  trans- 
ferred the  letters-patent  to  Holbeck,  Smith,  and  Comegys,  and 
that  Stromberg,  on  June  7,  1876,  by  virtue  of  the  assignment 
made  to  him  on  that  day  by  Comegys,  became  vested  with  an 
undivided  interest  in  the  patent. 

It  is  Contended  by  counsel  for  appellant  that  the  attachment 
of  the  stock  of  Comegys  in  the  Barrel  Pitching  Machine  Com- 
pany, at  the  suit  of  Smith,  in  the  Superior  Court  of  Baltimore 
city,  prevented  Comegys  from  acquiring  any  interest  in  the 
patent  by  the  assignment  thereof  to  Smith,  Holbeck,  and 
Comegys  by  the  Barrel  Pitching  Machine  Company,  and, 
therefore,  Comegys  could  convey  no  interest  in  the  patent  to' 
Stromberg.  This  position  seems  to  be  founded  on  the  clause 
of  the  instrument  by  which  the  patent  was  transferred  to  the 
Barrel  Pitching  Machine  Company,  to  wit,  that  any  reassign- 
ment of  the  patent  to  the  assignors  should  be  subject  to  the 
lawful  rights  of  the  creditors  of  the.  Company. 

The  answer  to  this  contention  is  that  Smith  was  the  cred- 
itor of  Comegys  and  not  of  the  company,  and  the  clause  in 
the  instrument  of  transfer  to  the  Barrel  Pitching  Machine 
Company  gave  Smith  no  claim  on  the  patent  to  secure  a  debt 
due  him  not  from  the  company,  but  from  a  stockholder  in 
the  company. 

The  fact  that  Comegys  held  stock  in  the  company  gave  him 
no  title  to  its  property,  (Mr.  Justice  Bradley  in  Morgan  v. 
The  Railroad  Company  et  al.,  1  Woods,  15 ;  Bradley  v.  Holds- 
worth,  3  Mees.  &  W.,  334 ;  Arnold  v.  Ruggles,  1  E.  I.,  165,) 
and  the  attachment  of  his  stock  did  not  in  the  least  incumber 
the  property  of  the  company,  or  prevent  the  assignment  of 
the  letters-patent  by  it  to  Smith,  Holbeck,  .and  Comegys,  or 
the  transfer  by  Comegys  to  Stromberg. 
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■  It  remains  to  consider  whether  the  sale  by  Stromberg  to  the' 
defendant,  Miller,  of  one  of  the  pitching  machines,  containing' 
the  improvement  described  in  the  patent,  protects  him  from 
liability  for  its  use  in  this  suit. 

By  the  contract  of  sale  Stromberg  warranted  not  only  the' 
title  to  the  machine  itself,  but  of  the  right  to  use  it.  If,  at  the 
time  of  the  sale,  he  had  been  the  owner  of  the  patent,  the  sale 
would  have  constituted  a  license  to  Miller  to  use  the  machine' 
as  long  as  it  lasted.  But  Stromberg  did  not  acquire  any  in- 
terest in  the  patent  until  long  after  the  date  of  his  sale  to 
Miller. 

If  he  had  subsequently-  becotae  the  sole  owner  of  the  patent, 
his  previous  sale  to  Miller  of  a  machine  embodying  his  pat-' 
ented  invention  would  have  estopped  him  from  prosecuting 
Miller  for  an  infringement  of  the  patent  by  the  use  of  the 
machine.  In  analogy  to  estates  in  land  by  estoppel.  Miller 
would  have  acquired  a  right  to  use  the  machine  which  could 
not  have  been  controverted  by  Stromberg. 

But  having  acquired  only  a  part  interest  in  the  patent,  we 
do  not  undertake  to  decide  that  his  previous  sale  of  the  ma- 
chine to  Miller  bound  the  other  joint  owners  of  the  patent. 
It  is  clear,  however,  that  such  sale  was  a  license  to  Miller  to 
use  the  machine  so  far  as  Stromberg  could  grant  a  license  ; 
and  in  our  opinion  the. covenants  of  Gottfried  and  Holbeck 
in  the  contract  by  which  Stromberg  assigned  his  interest  in  his 
patent  to  them  are  sufficient' to  protect  Miller  from  this  suit. 
In  that  contract  it  is  declared  to  be  part  of  the  consideration 
of  the  transfer  by  Stromberg  of  his  interest  in  the  patent  to 
Gottfried  and  Holbeck  "  that  he  should  be  released  from  all 
claims  which  Gottfried  or  Holbeck,  or  either  of  them,  or  any 
person  to  whom  they,  or  either  of  them,  may  have  assigned 
an  interest  in  said  letters-patent,  might  or  could  have  against 
him,  *  *  »  or  against  any  person  or  persons  to  whom 
Stromberg  may  have  griinted  licenses  to  use  the  said  patented 
improvement."  And  by  said  instrument  Gottfried  and  Hol- 
beck, for  and  iu  consideration  of  the  premises,  declare  that 
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they  do  release  said  Stromberg  from  all  claim  they  or  either 
of  them  may  have  against  him  or  the  parties  to  whom  he  may 
have  granted  licenses  to  use  said  patented  improvement. 

We  think  there  can  be  no  doubt  that  it  was  the  purpose  of 
all  the  parties  to  this  instrument,  and  it  is  clearly  expressed 
therein,  that,  as  a  part  of  the  consideration  of  the  transfer, 
Stromberg  was  released  from  claims  against  him  arising  out 
of  his  transactions  in  reference  to  said  patent,  and  that  all 
licenses  granted  by  him  were  in  effect  confirmed.  This  con- 
tract, therefore,  affords  complete  protection  to  Miller,  the  ap- 
pellee, and  is  an  effectual  bar  to  the  prosecution  of  this  suit 

The  decree  of  the  Circuit  Court  dismissing,  the  bill  must 
therefore  be  affirmed. 

Affirmed. 


The  County  of  Clay  v.  The  Society  for  Savings. 

January  23, 1882. 

1.  Where  bondsof  a  corporation  which  have  passed  into  the  hands  of  a 

bona-fide  holder  recite  on  tlieir  face  that  all  the  conditions  precedent 
to  their  lawful  issue  have  been  complied  with,  this  recital  is  conclu- 
sive and  binding  on  the  corporation. 

2.  The  want  of  performance  of  conditions  precedent  is  a  matter  of  de- 

fense for  the  corporation  to  allege  and  prove,  in  case  of  suit  on  the 
bonds. 

3.  The  general  statute  of  Illinois  of  November  6,  1849,  in  relation  to 

county  subscriptions  to  railroad  stock,  is  not  repealed,  so  far  as  it  con- 
cerns the  Illinois  Southeastern  Railway  Company,  by  section  7  of  the 
act  of  February  26,  1867,  to  Incorporate  that  company  ;  i.  e.,  by  these 
two  acts  a  county  is  not  forbidden  to  subscribe  to  the  capital  stocli  as 
well  as  to  make  a  donation  to  the  said  company. 

4.  Nor  are  the  above  acts  repealed,  so  far  as  tliey  concern  the  said  com- 

pany, by  section  10  of  the  amendatory  act  of  February  24,  1869. 

5.  Where  a  donation  by  a  county  to  a  railroad  had  been  voted  and  the  do- 

nation made  on  the  books  of  the  railroad  previous  to  1870,  and  the 
company  had  by  that  time  partly  done  the  work  required  by  the 
county  as  a  condition,  this  created  a  contract  between  the  railroad 
and  the  county ;  and  tlie  bonds  Issued  after  1870  to  carry  out  that  con- 
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tract  are  not  invaUdated  by  the  pi'ovisioiiS  of  the  Illinois  Constitution 
of  1870  forbidding  sncli  subscription. 
6.  The  payment  of  interest  on  its  bonds  for  a  lonoj  period  is  a  waiver  by 
the  coi1)oration  of  ii'rcgiilaritics  in  their  issue,  when  sued  on  by  a 
hona-Jide  holder  for  value. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

On  November  6,  1849,  the  Legislature  of  Illinois  pased  an 
"Act  authorizing  counties  and  cities  in  the  State  of  Illinois  to 
subscribe  to  the  capital  stock  or  make  loans  to  railway  com- 
panies," which  contained  the  following  provisions: 

"  Sec.  1.  Whenever  the  citizens  of  any  city  or  county  in 
this  State  are  desirous  that  said  city  or  county  should  subscribe 
for  stock  in  any  railroad  company  already  organized  or  incor- 
porated, or  hereafter  to  be  organized  or  incorporated  under 
any  law  of  this  State,  such  city  or  county  may,  and  are  hereby 
authorized  to,  purchase  or  subscribe  for  shares  of  the  capital 
stock  in  any  such  company,  in  any  sum  not  exceeding  $100,- 
000  for  each  of  such  cities  or  counties,  and  the  stock  so  sub- 
scribed for  or  purchased  shall  be  under  the  control  of  the 
County  Court  of  the  county,  or  common  council  of  the  city, 
making  such  subscription  or  purchase,  in  all  respects  as  stock 
owned  by  individuals. 

"  Sec.  2.  For  the  payment  of  said  stock  the  judges  of  the 
County  Court  of  the  county,  or  the  common  council  of  the 
city,  making  such  subscription  or  purchase,  are  hereby  author- 
ized to  borrow  money  at  a  rate  not  exceeding  ten  per  cent,  per 
annum,  and  to  pledge  the  faith  of  the  county  or  city  for  the 
annual  payment  of  the  interest  and  the  ultimate  redemption 
of  the  principal ;  or  if  the  said  judges  or  common  council 
should  deem  it  more  advisable,  they  are  hereby  authorized  to 
pay  for  such  subscription  or  purchase  in  bonds  of  the  city  or 
county  making  such  subscription,  to  be  drawn  for  that  purpose 
in  sums  not  less  than  $50,  bearing  interest  not  exceeding  ten 
per  centum  per  annum :  Provided,  That  no  bond  shall  be  paid 
out  at  a  rate  less  than  par  value.. 


656  Clay  Co.  v.  Society  for  Savings.      [Oct.  Term, 

Statement  of  the  case. 

"Sec.  3.  The  railroad  companies  already  organized  or  in- 
corporated, or  hereafter  to  be  organized  or  incorporated  under 
the  laws  of  this  State,  are  hereby  authorized  to  receive  the 
bonds  of  any  county  or  city  becoming  subscribers  to  the  cap- 
ital stock  of  such  company  at  par  and  in  lieu  of  cash. 

"  Sec.  4.  No  subscription  shall  be  made,  or  purchase  or  bond 
issued  by  any  county  or  city,  under  the  provisions  of  this  actj 
whereby  any  debt  shall  be  created  by  said  judges  of  the  County 
Court  of  any  county,  or  by  the  common  council  of  any  city,  to 
pay  any  such  subscription,  unless  a  majority  of  the  qualitied 
voters  of  such  county  or  city — taking  as  a  standard  the  number 
of  votes  thrown  at  the  last  general  election  previous  to  the 
vote  had  upon  the  question  of  subscription  under  this  act — shall 
vote  for  the  same ;  and  the  judges  of  the  County  Court  of  any 
county,  or  the  common  council  of  any  city,  desiring  to  take 
stock  as  aforesaid,  shall  give  at  least  thirty  days'  notice,  in  the 
same  manner  as  notices  are  given  for  election  of  State  and 
county  officers  in  said  counties,  requiring  said  electors  of  said 
counties  or  cities  to  vote  upon  the  day  named  in  such  notices, 
at  their  usual  place  of  voting,  for  or  against  the  subscription 
for  such  capital  stock  which  they  may  propose  to  make,"  &c., 
&;c.     (See  Gross's  Statutes  of  Illinois,  3d  ed.,  pp.  552,  553.) 

Afterwards,  on  February  26,  1867,  the  Legislature  passed 
an  act  to  incorporate  Uae  Illinois  Southeastern  Kailway  Com- 
pany, the  seventh  section  of  which  was  as  follows  : 

"The  County  Court  or  board  of  supervisors — where  such 
county  has  adopted  township  organization  —  of  any  county 
into  or  through  which  this  road  or  its  branches  may  pass,  is 
hereby  authorized  and  fully  empowered  to  donate  to  said  com- 
pany, as  a  bonus  or  inducement  towards  the  bmildimg  of  said 
railroad  or  its  branches,  any  sum  not  exceeding  one  hundred 
thousand  dollars,  and  may  order  the  clerk  of  the  County  Court 
or  board  of  supervisors  of  such  county  to  issue  bonds  of  the 
county  to  the  amount  .donated;  and  such  clerk  of  the  County 
Court  or  board  of  supervisors,  as  the  case  may  be,  of  such 
county  shall  countersign  and  deliver  such,  bonds  bo  issued 
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to  the  presideot  or  directors  of  said  company;  which  said 
bonds  may  bear  any  rate  of  interest  not  to  exceed  ten  per 
cent,  per  annum,  payable  at  the  maturity  of  the  bonds  as 
hereinafter  expressed,  and  yearly  thereafter :  Provided,  That 
no  donation  by  the  County  Court  or  board  of  supervisors  of 
any  such  county  shall  be  of  a  greater  sum  than  fifty  thousand 
dollars,  until  the  question  of  such  larger  donation  shall  have 
been  submitted  to  the  legal  voters  of  such  county,  at  an  elec- 
tion to  be  called,  conducted,  returns  made,  canvassed,  and  pub- 
lished, in  the  usual  manner  of  calling,  conducting,  making  re- 
turns, canvassing,  and  publishing  special  county  elections,"  &c. 

On  February  24,  1869,  an  act  was  passed  to  amend  the  act 
to  incorporate  the  Illinois  Southeastern  Railway  Company, 
section  10  of  which  provided — 

"  That  any  village,  city,  county,  or  township  organized  under 
the  township  organization  law,  or  any  other  law  of  this  State, 
along  or  near  the  route  of  said  railway  or  its  branches,  or  that 
are  anywise  interested  therein,  may,  in  their  corporate  capacity, 
subscribe  to  the  stock  of  said  company,  or  make  donations  to 
said  company,  to  aid  in  constructing  and  equipping  said  rail- 
way :  Provided,  That  no  such  subscriptions  or  donations  shall 
be  made  until  the  same  shall  be  voted  for  as  hereinafter  pro- 
vided." 

The  section  then  proceeded  to  declare  that  upon  the  appli- 
cation of  twenty  legal  voters  of  any  such  city,  village,  county, 
or  township,  the  clerk  thereof  should  call  an  election  to  be 
held  by  the  legal  voters  to  determine  "  whether  such  village, 
city,  county,  or  township  shall  subscribe  to  the  capital  stock  of 
said  company,  or  make  a  donation  thereto  to  aid  in  building 
or  equipping  said  railway,  and  whether  to  be  subscribed  or 
donated,  and  the  rate  of  interest  and  the  time  of  payment  of 
the  bonds  to  be  issued  in  payment  thereot  Section  12  of  the 
act  declared  as  follows : 

"  That  when  payment  of  subscription  to  the  capital  stock  of 
said  company  or  payments  for  donations  to  said  company  have 
been  or  shall  be  made  by  villages,  cities,  eoimties,  or  town- 
42  v3 
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ships,  in  bonds  of  such  villages,  cities,  counties,  or  townships, 
under  any  acts  authorizing  such  subscription  or  donation  to  be 
made,  all  such  bonds  issued  or  negotiated  by  the  proper  au- 
thorities of  such  villages,  •  cities,  counties,  or  townships,  and 
appearing  regular  on  the  face  thereof,  shall,  in  the  hands  of 
said  company  or  any  other  bona-Jide  holder  thereof,  be  deemed 
and  taken  in  all  courts  and  elsewhere  as  piima-fade  evidence 
of  the  regularity  of  everything  required  by  the  several  acts,  in 
relation  to  the  issuing  of  said  bonds,  or  by  any  other  act,  to  be 
done  preliminary  to  the  issuing  and  negotiation  of  said  bonds." 

On  April  16,  1869,  the  Legislature  of  Illinois  passed  an  act 
tbr  the  registration  of  municipal  bonds  in  the  office  of  the 
auditor  of  State,  section  7  of  which  required  that  before  any 
county  bond  could  be  registered  the  presiding  judge  of  the 
County  Court  should  certify  under  oath  to  the  auditor  that  all 
the  preliminary  conditions  to  their  issue  i-equired  by  law  had 
been  complied  with.  (See  Underwood's  Statutes  of  Illinois, 
page  994.) 

The  Constitution  of  Illinois  which  went  into  effect  August 
8,  1870,  declares  (second  additional  section) :  "  No  county, 
city,  town,  township,  or  other  municipality  shall  ever  become 
subscriber  to  the  capital  stock  of  any  railroad  or  private  cor- 
poration, or  make  donation  to  or  loan  its  credit  in  aid  of  such 
corporation :  Provid.ed,  hov;ever,  That  the  adoption  of  this  arti- 
cle shall  not  be  construed  as  affecting  the  right  of  any  such 
municipality  to  make  such  subscriptions  when  the  same  have 
been  authorized  under  existing  laws  by  a  vote  of  the  people  of 
such  municipalities  prior  to  such  adoption." 

This  suit  was  brought  in  the  court  below  upon  certain  bonds, 
with  the  coupons  attached,  of  a  series  issued  by  the  county  of 
Clay  to  pay  for  stock  in  the  Illinois  Southeastern  Eailway 
Company  subscribed  by  the  county  board  of  supervisors,  and 
upon  certain  bonds,  with  coupons  attached,  of  another  series 
issued  by  the  same  county  to  pay  for  a  donation  made  to  the 
same  company  by  said  board  of  supervisors,  both  series  being 
issued,  as  was  claimed,  by  authority  of  the  foregoing  legisla- 
tion. 
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Although  the  bonds  are  under  seal,  the  suit  is  called  in  the 
i-ecord  an  action  of  assumpsit,  and  the  defendant  pleaded 
non-assumpsit. 

Upon  the  trial,  a  jury  being  waived,  the  court  made  an 
elaborate  and  comprehensive  finding  of  the  facts,  in  which  is 
set  out  in  full  a  copy  of  one  of  the  bonds  belonging  to  each 
class  sued  on,  and  of  one  of  the  coupons  attached  to  each 
respectively. 

The  subscription  series  of  bonds,  as  appears  by  the  finding 
of  the  court,  contained  this  recital:  "This  bond  being  issued 
under  and  pursuant  to  orders  of  the  board  of  supervisors  of 
Clay  county,  Illinois,  for  subscription  to  the  capital  stock  of 
the  Illinois  Southeastern  Railway  Company,  as  authorized  by 
virtue  of  the  laws  of  the  State  of  Illinois.  And  the  faith  of 
the  county  of  Clay  is  hereby  irrevocably  pledged  for  the  pay- 
ment of  said  principal  and  interest  as  aforesaid." 

The  donation  series  of  bonds  the  court  found  to  contain  the 
following  recital:  "This  bond  is  one  of  a  series  of  bonds 
issued  by  Clay  county  to  aid  in  the  construction  of  the  Illinois 
Southeastern  Railway  Company,  in  pursuance  of  the  author- 
ity conferred  by  an  act  of  the  General  Assembly  of  the  State 
of  Illinois,  entitled  '  An  act  to  incorporate  the  Illinois  South- 
eastern Railway  Company,'  approved  February  25,  1867,  and 
an  act  amendatory  thereof,  approved  February  24,  1869,  and 
of  an  election  of  the  legal  voters  of  Clay  county,  Illinois, 
held  on  April  22,  1868,  under  the  provisions  of  said  act." 

"  This  bond  is  not  to  become  a  binding  obligation  of  the  said 
county  of  Clay  until  the  following  conditions  shall  have  been 
complied  with,  to  wit:  this  bond  to  become  due  and  payable 
on  the  express  conditions  that  said  company  shall  have  com- 
pleted the  whole  length  of  its  line  from  Shawneetown,  on  the 
Ohio  River,  to  the  Chicago  branch  of  the  Illinois  Central  Rail- 
road, and  shall  have  the  cars  running  thereon." 

Upon  the  back  of  each  one  of  the  donation  series  of  bonds 
was  printed  the  following  certificate : 


660  Clay  Co.  v.  Society  for  Savhtgs.      [Oct.  Term, 

Statement  of  the  case. 

"  State  of  Illinois,  > 
Clay  County,         )     " 

"  I,  John  L.  Moore,  clerk  of  the  County  Court  of  Clay 
county,  in  the  State  of  Illinois,  do  hereby  certify  that  the 
County  Court  of  said  county  have  entered  an  order  on  the 
records  of  said  County  Court  directing  me  to  indorse  upon  this 
bond  the  following  words,  to  wit :  All  the  conditions  upon  which 
this  bond  was  to  become  a  binding  obligation  of  the  county 
of  Clay  have  been  complied  with. 

"  In  testimony  whereof,  I  hereto  affix  ray  hand  and  the  seal 
of  said  court,  at  Louisville,  this  4th  day  of  January,  A.  D. 
1871. 

[seal.]  "Jno.  L.  Moore,  Clerk." 

Upon  all  the  bonds  of  both  series  was  printed  the  certificate 
of  the  auditor  of  public  accounts,  as  follows : 

"  State  of  Illinois,  Auditor's. OFrioE, 

"  January  9, 1871,  Springfield. 

"I,  Charles  E.  Lippincott,  auditor  of  public  accounts  of  the 
State  of  Illinois,  do  hereby  certify  that  the  within  bond  has 
been  registered  in  this  office  this  day,  pursuant  to  the  provis- 
ions of  '  An  act  entitled  "  An  act  to  amend  an  act  entitled 
'  An  act  to  incorporate  the  Illinois  Southeastern  Railway  Com- 
pany,'." approved  February  24, 1869,  as  well  as  the  provisions 
of  an  act  entitled  'An  act  to  fund  and  provide  for  paying  the 
railroad  debts  of  counties,  townships,  cities,  and  towns,'  in 
force  April  16, 1869. 

"In  testimony  whereof,  I  have  hereunto  subscribed  my 
name  and  affixed  the  seal  of  my  office  the  day  and  year  afore- 
said. 

[seal.]  "  C.  E.  Lippincott,  ^wdi'tor  p.  .4." 

The  court  further  found  that  on  March  2,  1868,  the  board 
of  supervisors  of  Clay  county  made  an  order  calling  an  elec- 
tion to  be  held  by  the  qualified  voters  of  the  county  upon  two 
propositions :  first,  that  the  county  should  subscribe  one  hun- 
dred thousand  dollars  to  the  capital  stock  of  the  Illinois  South- 
eastern Eailway  Company,  and  issue  in  payment  thereof  the 
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bonds  of  the  county  for  an  equal  amount;  and  second,  that 
the  county  of  Clay  should  donate  fifty  thousand  dollars  to  the 
railway  company,  and  issue  bonds  of  the  county  to  pay  said 
donation ;  that  the  election  was  held  in  accordance  with  the 
order  of  the  board  of  supervisors  and  resulted  in  a  majority 
of  votes  being  cast  in  the  county  in  favor  of  both  of  the  prop- 
ositions ;  that  at  a  special  meeting  of  the  board  of  supervis- 
ors, held  on  the  first  Monday  of  November,  1868,  the  presi- 
dent of  the  board  was  instructed,  by  resolutions  duly  passed 
by  the  board,  to  make  such  donation,  and  to  subscribe  said 
amount  upon  the  books  of  said  railway  company,  the  subscrip- 
tion and  donation  to  be  made  strictly  and  only  in  accordance 
with  the  terms  of  the  proposition  aforesaid,  submitted  and 
voted  upon  on  April  22,  1868. 

The  court  also  found  that  the  railway  company  had  located 
its  road  and  graded,  bridged,  and  tied  ten  miles  thereof  before 
the  1st  day  of  November,  1869,  and  that  on  that  day  the 
president  of  the  board  of  supervisors  made  the  subscription 
upon  the  books  of  the  railway  company,  under  and  in  pursu- 
ance of  the  submission,  vote,  and  resolution  aforesaid,  the  sub- 
scription being  made  upon  the  terras  and  conditions  aforesaid. 

The  court  further  found  that  the  one  hundred  thousand  dol- 
lars of  bonds  so  voted  as  subscription  as  aforesaid  were  deliv- 
ered to  the  railway  company  on  November  1,  1869,  and  sub- 
sequent thereto,  the  company  having  fully  complied  with  the 
terms  and  conditions  of  said  vote  before  receiving  the  bonds. 

The  court  further  found  that  on  January  1, 1871,  "the  fifty 
thousand  dollars  so  donated  as  aforesaid,  under  and  in  pursu- 
ance of  the  vote  aforesaid,  in  the  bonds  of  said  county,  were 
delivered  and  donated  to  said  railway  company,  said  railway 
company  having  complied  with  the  conditions  of  said  vote,"  &c. 

The  court  also  found  that  both  series  of  bonds  had  been 
registered  in  the  Office  of  the  auditor  of  pubHc  accounts,  and 
that  taxes  had  been  certified  by  him  and  the  interest  paid  on 
the  bonds  up  to  the  commencement  of  this  suit. 

The  findings  of  the  court  further  state  that  the  plaintiff  pur- 
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chased  all  the  bonds  sued  on  for  full  value  before  maturity, 
and  was  an  innocent  holder  thereof  without  notice  of  any  ir- 
regularity in  the  issue,  except  such  constructive  notice  as  the 
law  charges  it  with. 

Hagle  ^  Finch  and  Henry,  Cook  ^  Lord,  for  plaintiff  in  error. 

D.  T.  Littler,  for  defendant  in  error. 

Woods,  J. — Two  classes  of  bonds  are  sued  on,  namely,  the 
subscription  bonds  and  the  donation  bonds.  The  defenses  set 
up  against  each  class  will  be  separately  considered. 

The  findings  of  the  court  and  the  sections  of  the  act  of  1849, 
above  recited,  furnish  ample  ground  for  the  judgment  which 
the  court  below  rendered  in  favor  of  the  defendant  in  error 
upon  the  subscription  bonds  held  by  it. 

The  plaintiff  in  error,  however,  insists  that  there  is  no  evi- 
dence or  finding  that  the  thirty  days'  notice  of  the  election  re- 
quired by  the  statute  had  been  given,  or  that  a  majority  of  the 
legal  voters,  taking  as  a  standard  the  number  of  votes  thrown 
at  the  last  general  election  for  county  officers,  voted  in  favor 
of  the  proposition  to  subscribe  stock  and  issue  the  bonds  of  the 
county  to  pay  for  it. 

There  are  three  conclusive  answers  to  this  contention. 

First,  the  bonds  recite  on  their  face  that  they  were  issued 
under  and  pursuant  to  the  orders  of  the  board  of  supervisors 
of  Clay  county,  as  authorised  by  virtue  of  the  laws  of  the  State 
of  Illinois.  By  the  act  of  November  6,  1849,  it  was  provided 
that  the  judges  of  the  County  Court  were  authorized  to  issue  the 
bonds  of  the  county  only  in  case  a  majority  of  the  voters  of  the 
county,  taking  as  a  standard  the. number  of  votes  thrown  at 
the  next  preceding  general  election,  should  vote  in  favor  of  the 
proposition  to  subscribe  to  the  stock  of  some  designated  rail- 
road company  and  pay  for  it  by  the  issue  of  county  bonds.  The 
ultimate  decision  of  the  question  whether  such  a  vote  had  been 
cast  was,  therefore,  left  with  the  judges  of  the  County  Court. 
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The  recital  made  in  the  bonds  that  they  were  issued  pursuant 
to  the  orders  of  the  board  of  supervisors,  the  successor  of  the 
County  Court,  as  authorized  by  virtue  of  the  laws  of  the  State 
of  Illinois,  is  equivalent  to  a  declaration  by  the  board  of  super- 
visors, upon  the  face  of  the  bond,  that  the  election  had  been 
held  and  had  resulted  so  as  to  authorize  the  lawful  issuing  of 
the  bonds.  When  the  bonds  are  in  the  hands  of  a  bona-fde 
holder  this  recital  is  conclusive  and  binding  upon  the  munici- 
pality. (Town  of  Coloma  v.  Eaves,  92  U.  S.,  484 ;  Marcy  v. 
Township  of  Oswego,  Id.,  637.) 

The  second  answer  is,  that  if  the  county  had,  under  the  law, 
authority  to  issue  bonds,  and  it  did  issue  them,  and  they  went 
into  circulation  and  came  to  the  hands  of  a  bona-fide  holder, 
he  was  not,  in  a  suit  upon  the  bonds,  required  to  aver  or  prove 
the  performance  of  any  of  the.  requisites  necessary  to  give 
them  validity.  The  want  of  such  performance  is  a  matter  of 
defense,  and  the  burden  of  proof  is  upon  the  county  to  estab- 
lish it.  (Lincoln  v.  Iron  Co.,  103  U.  S.,  412.)  In  this  case  the 
plaiutifi'in  error  offered  no  evidence  in  any  degree  tending  to 
show  that  the  conditions  precedent,  upon  the  performance  of 
which  the  law  authorized  the  issue  of  the  bonds,  had  not  been 
complied  with.  He  cannot,  therefore,  assume  that  the  condi- 
tions were  not  performed,  and  insist  on  the  want  of  perform- 
ance as  a  defense. 

The  third  answer  is,  that  by  section  12  of  the  act  of  February 
24,  1869,  amendatory  of  the  act  to  incorporate  the  Illinois 
Southeastern  Railway  Company,  and  which  was  indorsed  on 
the  bonds,  it  was  expressly  provided  that  when  payment  to 
the  capital  stock  of  said  company  should  be  made  in  the  bonds 
of  counties  or  townships,  under  any  act  authorizing  such  sub- 
scription, all  such  bonds  issued  by  the  proper  authorities  and 
appearing  regular  on  their  face  should,  in  the  hands  of  a  bona- 
JUle  holder,  be  deemed  and  taken  in  all  courts  and  elsewhere 
as  prima-facie  evidence  of  the  regularity  of  everything  re- 
quired by  the  several  acts,  in  relation  to  the  issuing  of  said 
bonds,  or  by  any  other  act,  to  be  done  preliminary  to  their  issue 
and  negotiation. 
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As  no  proof  has  been  submitted  of  any  ii-regularity  in  the 
issuing  of  the  bonds,  this  section  of  the  law  is  conclu8i\re  against 
the  existence  of  any. 

It  is  next  insisted  by  plaintiff  in  error  that  the  general  stat- 
ute of  November  6,  1849,  so  far  as  it  concerned  the  Illinois 
Southeastern  Railway  Company,  was  repealed  by  section  7  of 
the  act  to  incorporate  that  company.  That  section  authorized 
the  County  Court  of  any  county,  or  the  board  of  supervisors 
— when  the  county  had  adopted  township  organization — to 
donate  to  said  company,  as  a  bonus  or  induxJement  towards  the 
building  of  said  railroad  or  its  branches,  any  sum  not  exceed- 
ing one  hundred  thousand  dollars,  and  to  issue  to  the  company 
its  bonds  in  satisfaction  of  said  donation ;  provided  that  no 
donation  of  a  greater  sum  than  fifty  thousand  dollars  should 
be  made  until  the  question  of  suoh  larger  donation  should  have 
been  submitted  to  the  vote  of  the  legal  voters  of  the  county 
and  a  majority  thereof  should  have  voted  in  favor  of  such 
donation.  The  contention  is  that  it  was  not  the  purpose  of 
the  Legislature  in  these  enactments  to  permit  a  county  to  pur- 
chase or  subscribe  to  the  capital  stock  of  a  railroad  company 
and  also  make  a  donation  to  the  same  company. 

There  is  not  a  word  in  the  charter  of  the  Illinois  South'- 
eastern  Railway  Company  which  expressly  excludes  it  from 
the  benefits  of  the  general  railroad  subscription  law  of  Novem- 
ber 6,  1849.  Nor  is  there  the  slightest  repugnancy  between 
the  provisions  of  the  two  acts.  The  latter,  being  a  general 
law,  authorized  any  city  or  county  in  the  State  to  purchase  or 
subscribe  to  the  capital  stock  of  any  railroad  company  any- 
where in  the  State;  the  former,  being  an  act  to  incorporate  a 
private  corporation,  authorized  any  county  through  which  the 
railroad  of  the  company  or  any  of  its  branches  might  pass  to 
make  a  donation  to  the  company  as  a  bonus  or  inducement 
towards  the  building  of  the  railroad  or  its  branches.  There 
is  no  ground  whatever  for  the  contention  that  the  general  law 
was  repealed  or  modified,  in  any  respect,  by  the  act.incorpo-' 
rating  the  Illinois  Southeastern  Railway  Company.     There  is 
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no  repugnancy  or  inconsistency  between  them.  A  statute  can 
be  repealed  only  by  an  express  provision  of  a  subseqaent  law, 
or  by  necessary  implication.  To  repeal  a  statute  by  implica- 
tion there  must  be  such  a  positive  repugnancy  between  the 
provisions  of  the  new  law  and  the  old  that  they  cannot  stand 
together  or  be  consistently  reconciled.  (McCool  v.  Smith,  1 
Black,  459;  Wood  v.  United  States,  16  Pet.,  342.) 

We  are  of  opinion,  therefore,  that  the  act  incorporating  the 
Illinois  Southeastern  Kailway  Company  does  not  repeal  or 
modify  the  general  law  of  November  6,  1849. 

The  plaintiff  in  error  further  insists  that  section  10  of  an 
act  approved  Febraary  24,  1869,  amendatory  of  the  char- 
ter of  the  Illinois  Southeastern  Eailway  Company,  had  the 
effect  to  repeal,  not  only  section  7  of  the  charter  of  the  cdm^ 
pany,  but  also  the  general  law  of  November  6,  1849,  so  far 
as  it  concerned  the  said  railroad  company. 

This  section  provides  "  that  any  village,  city,  county,  or  town- 
ship along  or  near  the  route  of  said  railway  or  its  branches,  or 
that  are  in  anywise  interested  therein,  may,  in  their  corporate 
capacity,  subscribe  to  the  stock  of  said  company,  or  make  do^- 
nations  to  said  company  to  aid  in  constructing  and  equipping 
said  railway ; "  provided  the  same  shall  be  voted  for  at  an  elec- 
tion called  by  the  clerk  of  the  village,  city,  county,  or  towil' 
ship,  upon  the  written  request  of  twenty  legal  voters  thereof^ 
and  upon  thirty  days'  notice. 

Conceding  that  this  section  is  a  substitute  for  section  7  of 
the  original  charter,  it  cannot  be  held  to  repeal  the  general 
law,  for  the  reasons  already  stated  in  reference  to  section  7  of 
the  original  charter,  namely,  that  there  is  no  direct  repeal,  and 
there  is  no  repugnancy  between  the  two  acts  which  would 
make  a  repeal  by  implication. 

The  subscription  bonds  sued  on  were,  according  to  the  findings 
of  the  court,  issued  in  substantial  conformity  not  otaly  witil 
the  general  act  of  November  6, 1849,  but  also  with  the  amendar 
tory  act  of  1869,  so  that,  conceding  that  the  latter  act  is  applica- 
ble to  the  issuing  of  the  bonds  in  question,  they  are  valid  in 
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the  hands  of  a  bona-fide  holder.  When  these  bonds  were  issued 
there  was  ample  authority  for  their  issue  under  the  laws  of  the 
State  of  Illinois.  The  recital  that  they  were  issued  in  con- 
formity with  the  laws  of  the  State,  as  already  shown,  is  binding 
on  the  county,  when  the  suit  is  brought  on  the  bonds  by  a  bona- 
fide  holder,  and  concludes  the  county  from  setting  up  any 
irregularities  in  their  issue,  if  any  existed.  We  are  of  opin- 
ion, therefore,  that  the  suit  upon  the  subscription  bonds  was 
well  maintained. 

The  objections  to  the  bonds  known  and  designated  as  do- 
nation bonds  have  nothing  substantial  in  them.  The  bonds 
refer  on  their  face  to  the  laws  which  authorized  their  issue, 
and  recite  that  they  were  issued  in  pursuance  of  authority  grant- 
ed" thereby.  They  carried  an  indorsement  made  by  the  clerk 
of  the  County  Court  of  Clay  county,  by  order  of  the  court  and 
under  its  seal,  that  all  the  conditions  upon  which  the  bonds 
were  to  become  a  binding  obligation  of  the  county  of  Clay 
have  been  complied  with ;  and  printed  on  every  one  of  them  is 
a  copy  of  section  12  of  the  act  of  February  24,  1869,  amenda- 
tory of  the  charter  of  the  Illinois  Southeastern  Railway  Com- 
pany, which  makes  the  fact  of  the  negotiation  of  the  bonds  in 
payment  of  a  donation  to  said  company  to  be  prima-fade  evi- 
dence of  the  regularity  of  their  issue  when  in  the  hands  of  a 
bona-fide  holder.  There  is  no  proof  or  offer  of  proof  that  they 
were  not  issued  in  conformity  with  the  requirements  of  law. 

The  plaintiff  in  error  argues,  however,  as  conclusive  against 
the  validity  of  these  bonds,  the  fact  that  they  were  not  issued 
until  after  August  8,  1870,  the  date  upon  which  the  pi'esent 
Constitution  of  Illinois  went  into  effect,  which  by  section  2  of 
article  14  declared  that  no  municipal  corporation  should  make 
donations  to  any  railroad  or  pi-ivate  corporation. 

The  findings  of  the  Circuit  Court  show  that  the  people  of 
Clay  county  on  April  22, 1868,  voted  in  favor  of  a  proposition 
to  donate  fifty  thousand  dollars  to  the  Illinois  Southeastern 
Eailway  Company,  provided  the  railroad  of  said  company 
should  be  located  on  a  certain  line  specifically  described,  and 
provided  the  bonds  issued  in  payment  of  such  donation  should 
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not  be  payable  until  the  railway  had  been  completed  the  whole 
length  of  the  line  from  Shawneetown,  on  the  Ohio  River,  to 
the  Chicago  branch  of  the  Illinois  Central  Railroad,  and  the 
cars  running  thereon ;  that  on  the  first  Monday  of  November, 
1868,  the  board  of  supervisors  of  the  county,  by  resolution  duly 
passed,  directed  its  president  to  make  the  donation  aforesaid 
upon  the  books  of  the  railway  company,  in  accordance  with  the 
condition  of  said  vote,  and  that  before  the  1st  day  of  Novem- 
ber, 1869,  the  railway  company  had  located  its  line  of  road  as 
required  by  the  conditions  upon  which  the  donation  was  to  be 
made,  and  had  "  graded,  bridged,  and  tied  ten  miles  thereof." 

We  think  it  may  be  fairly  deduced  from  the  findings  of  the 
court  below  that  on  November  1,  1869,  the  president  of  the 
board  of  supervisors  subscribed  upon  the  books  of  the  railway 
company,  as  directed  by  the  board  of  supervisors,  the  donation 
of  fifty  thousand  dollars  which  the  county  had  voted,  and  the 
brief  of  counsel  for  plaintiff  in  error  distinctly  admits  that  such 
is  the  proper  construction  of  the  findings  of  the  court. 

These  transactions  made  a  contract  between  the  county  and 
the  railway  company  to  the  effect  that  in  consideration  that 
the  railway  company  should  construct  its  road  upon  the  hne 
designated,  and  should  complete  it  and  have  the  cars  running 
thereon  between  the  points  mentioned,  the  county  would  de- 
liver its  bonds  to  the  railway  company  in  satisfaction  of  its  do- 
nation. This  contract  had  been  partly  performed  by  the  rail- 
way company  before  the  Constitution  of  1870  went  into  effect. 
The  adoption  of  the  Constitution  could  not  annul  or  impair  it. 
The  county  was  bound  notwithstanding  the  provision  of  the 
Constitution  of  1870.  (Town  of  Concord  v.  Savings  Bank,  92. 
U.  S.,  630.) 

And  when,  as  appears  by  the  findings  of  the  court,  the  rail- 
way company  had,  on  January  1,  1871,  fully  completed  its 
road  according  to  the  terms  upon  which  the  donation  was  to 
be  made,  it  was  entitled  in  law  under  its  contract  to  the  bonds 
of  the  county  in  satisfaction  of  the  donation. 

There  was,  therefore,  authority  to  issue  these  bonds  upon 
the  conditions  prescribed.    The  court  below  has  found  that  the 
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defendant  in  error  is  a  bona-Jide  holder,  and  that  the  railroad, 
company  had  complied  with  all  the  conditions  upon  which  the 
bonds  were  to  be  issued  to  it.  Upon  this  state  of  facts  the  at- 
tempt of  the  plaintiff  in  error  to  avoid  its  liability  upon  these 
bonds  seems  a  hopeless  undertaking. 

Other  defenses  are  set  up  against  a  recovery  in  this  case. 
Plaintiff  in  error  alleges  that  the  authority  to  donate  fiftj  thou- 
sand dollars  to  the  railway  company  was  expressly  conferred 
upon  the  board  of  supervisors  without  any  vote  or  precedent 
condition  whatever,  and  the  authority  being  conferred  upon 
the  board  could  not  be  by  it  "  delegated  to  the  people  to  be 
voted  upon  at  a  popular  election."  It  further  alleges  that  the 
bonds  are  not  negotiable,  and  it  insists  that  the  authority  of 
the  board  of  supervisors,  under  the  original  chai'ter  of  the 
railway  company,  to  make  the  donation  was  repealed  by  the 
amendatory  act  of  February  24,  1869. 

These  defenses  do  not,  in  our  judgment,  merit  reply. 

The  plaintiff  in  error  has  received  in  consideration  for  the 
issue  of  both  the  subscription  and  donation  series  of  bonds 
everything  for  which  it  bargained.  The  bonds  were  regularly 
issued  and  have  been  registered  under  the  statute  of  Illinois 
with  the  auditor  of  public  accounts,  upon  the  strength  of  a 
certificate  under  oath,  made  by  a  supervisor  of  the  county  pur- 
suant to  law,  to  the  effect  that  all  the  preliminary  conditions 
to  the  issue  of  the  bonds  required  by  law  had  been  complied 
with.  The  record  shows  that  taxes  had  been  levied  to  pay 
interest,  and  that  interest  had  been  paid  on  the  subscription 
bonds  for  eleven  years  and  on  the  donation  bonds  for  nine 
years.  This  fiact  would  of  itself  cure  mere  irregularities  in  the 
issuing  of  the  bonds  when  they  were  sued  on  by  a  bona-f.de 
holder  for  value.  (Supervisors  v.  Schenck,  6  Wallace,  p.  772.) 
Under  these  circumstances,  when  a  suit  is  brought  on  them  by 
a  bona-Jide  holder  for  full  value,  as  found  by  the  Circuit  Court 
to  be  the  case  here,  some  substantial  defense  must  be  set  up 
by  the  county  before  it  can  escape  its  liability.  Such  defenses 
as  are  relied  on  in  this  case  will  not  avail. 

Judgment  affirmed.  Asfiemed. 
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St.  Louis  Smelting  and  Refining  Company  v.  Thomas  Kemp 
AND  William  Nuttall. 

March  6,  1882. 

1.  A  patent  for  tlie  public  lauds  lii  a  coiiit  of  law  is  conclusive  as  to  all 

matters  propei'ly  determinable  by  tlie  land  department,  when  its  ac- 
tion is  within  the  scope  of  its  authority;  that  is,  when  it  has  jurisdic- 
tion under  the  law  to  convey  the  land. 

2.  But  it  may  be  collaterally  impeached  in  any  action,  and  its  operation 

.as  a  conveyance  defeated,  by  siiowing  that  tlie  department  had  no 
jurisdiction  to  dispose  of  tlie  lauds;  as,  that  the  law  did  not  provide 
for  selling  them,  or  that  they  had  been  reserved  from  sale,  or  dedi- 
cated to  sptcial  purposes,  or  had  been  previously  transferred  to 
others. 

3.  Even  on  questions  of  jiu-isdictiou  the  decision  of  the  land  department 

as  to  facts,  or  the  performance  of  certain  antecedent  acts  on  which  the 
question  of  its  authority  depends,  is  as  conclusive  of  the  existence  ot 
the  autliority  against  any  collateial  attack  as  is  its  determination  npoiii 
any  other  matter  properly  submitted  to  it. 

4.  These  rules  do  not  forbid  the  date  of  the  original  proceeding  foi-  the 

acquisition  of  the  title  being  shown,  when  not  stated  in  the  instru- 
ment, nor  do  the}'  forbid  proof  of  the  fact  that  no  entry  waaS  made,, 
where  a  statute  declares  proceedings  for  title  to  be  invalid,  when  such 
entry  has  not  been  made. 

5.  While  it  is  true  that  from  1S70  to  IS72  a  location  of  a  placer  claim  could 

not  exceed  one  hundred  and  sixty  acres,  there  is  nothing  in  the  law. 
to  prohibit  the  acquisition  of  several  such  locations,  by  purchase  or 
otherwise,  from  those  who  had  previously  taken  them,  up,, and  the- 
uuion  of  them  in  one  patent,  although  such  patent  is  for  more  than 
one  hundred  and  sixty  acres  of  a  mining  claim. 

fi.  The  owner  of  contiguous  locations  who  seeks  a  patent  is  notrequired  to 
take  separate  proceedings  upon  each  one  in  order  to  obtain  a. valid 
patent,  but  may  prosecute  a  single  application  upon  a,  consolidation, 
of  several  claims  into  one. 

T.  Labor  and  improvements,  in  the  meaning  of  the  law,  are  deemed  to. 
have  been  had  on  a  mining  claim,  whether  it  consists  of  one  location 
or  several,  when  the  labor  is  performed  or  the  improvements  made' 
for  its  development,  although  such  labor  ajid  improvements  may  be 
on  ground  which  originally  constituted  only  one  location,  or  be  at  a 
distance  from  the  claim  itself. 

Ekror  to  the  Circuit  Court  ot  the- United,  States  for  the 
District  of  Colorado. 

A 
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This  was  an  action  at  law  for  the  possession  of  a  parcel  of  ■ 
land  in  the  city  of  Leadville,  in  Colorado.  It  was  com- 
menced in  one  of  the  courts  of  that  State,  and  on  application 
of  the  defendants  was  removed  to  the  Circuit  Court  of  the 
United  States  for  the  district.  The  plaintiff  is  a  corporation 
created  under  the  laws  of  Missouri.  The  complaint  is  in  the 
usual  form  of  actions  for  the  possession  of  real  property 
under  the  practice  obtaining  in  Colorado.  It  alleges  that  the 
plaintiff  was  duly  incorporated  under  the  laws  of  Missouri, 
with  power  to  purchase  and  hold  real  estate ;  that  it  was  the 
owner  in  fee  and  entitled  to  the  possession  of  the  premises 
mentioned,  describing  them,  and  that  the  defendants  wrong- 
fully withheld  them  from  the  plaintiff,  to  its  damage  of  five 
thousand  dollars. 

The  defendants  filed  an  answer  to  this  complaint,  in  which 
they  admitted  that  the  plaintiff  was  incorporated  as  averred, 
but  denied  that  it  was  the  owner  in  fee  of  the  demanded 
premises,  or  that  the  premises  were  wrongfully  detained  from 
its  possession,  or  that  it  had  sustained  any  damage.  They 
also  set  forth  the  certificate  of  the  incorporation  of  the  plaintiff", 
and  alleged  that  as  a  foreign  corporation  it  was  incompetent 
to  acquire  title  to  any  real  estate  in  Colorado,  except  such  as 
.might  be  necessary  for  the  transaction  of  its  business  as  a 
:8melting  and  refining  company,  and  that  the  premises  in  con- 
troversy were  not  necessary,  and  were  not  acquired  for  that 
purpose,  but  for  speculation. 

To  this  answer  the  plaintiff  filed  a  replication,  in  'which, 
after  denying  its  incompetency  to  hold  real  estate  as  alleged, 
it  averred  that  it  was  authorized  under  the  laws  of  Missouri 
to  buy,  sell,  and  deal  in  real  property  for  any  purpose 
whatever,  and  that  the  property  in  controversy  was  acquired 
as  a  site  for  smelting  and  reduction  works,  and  that  such  vs'orks 
were  afterwards  erected  upon  it  and  used  for  reducing  and 
smelting  silver  ores. 

The. case  was  tried  at  the  circuit  ifi  November,  1879.  To 
maintain  -the  issues   on  its  part  the  plaintiff  offered  in  evi- 
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dence  a  patent  of  the  United  States  to  Thomas  Starr,  dated 
March  29,  1879,  for  mining  ground,  which  it  was  admitted  in- 
cluded the  premises  in  controversy.  The  patent  recited  that 
pursuant  to  provisions  of  chapter  6  of  title  32  of  the  Revised 
Statutes,  there  had  been  deposited  in  the  General  Land  Office 
the  plat  and  field-notes  of  the  placer  mining  claim  of  Thomas 
Starr,  the  patentee,  accompanied  by  a  certificate  of  the  register 
of  the  land  office  at  Pairplay,  Colorado,  within  which  district 
the  premises  are  situated ;  that  Starr  had,  on  the  6th  of  March, 
1879,  entered  an  application  for  the  said  claim,  which  con- 
tained one  hundred  and  sixty-four  acres  of  land  and  sixty-one 
hundredths  of  an  acre,  more  or  less.  The  patent  also  speci- 
fied the  boundaries  of  the  tract  in  full  according  to  the  field- 
notes,  and  contained  the  recitals  and  words  of  grant  and 
transfer  which  are  usually  inserted  in  patents  of  the  United 
States  for  placer  mining  land.  To  the  introduction  of  this 
patent  the  defendants  objected,  but  it  is  not  stated  in  the 
record  on  what  ground  the  objection  was  founded,  and  it  was 
overruled.  The  patent  was  accordingly  admitted  in^evidence, 
and  the  plaintiff  traced  title  to  the  land  by  sundry  mesne  con- 
veyances from  the  patentee.  It  also  introduced  the  certificate 
of  the  register  of  the  land  office  at  Fairplay,  showing  that  the 
application  of  Starr  at  that  office  to  enter  and  pay  for  his 
claim  was  made  on  the  18th  of  March,  1878 ;  also  a  copy  of 
the  articles  of  incorporation  of  the  plaintiff,  and  of  the  laws 
of  Missouri  under  which  the  incorporation  was  had;  and 
proved  that  the  company  purchased  of  the  claimant  the  tract 
embraced  in  the  patent  in  1877,  prior  to  the  existence  of  the 
town  of  Leadville,  for  the  purpose  of  using  it  for  the  con- 
struction of  reduction  works  thereon,  and  that  at  the  time  of 
the  purchase  and  when  it  commenced  the  construction  of  the 
works  the  land  was  unoccupied  by  other  parties. 

The  plaintiff  having  rested  its  case,  the  defendants  offered 
in  evidence  a  certified  copy  of  the  record  of  proceedings  in 
the  General  Land  Office  at  Washington  upon  which  Starr  ob- 
tained his  patent ;  to  the  introduction  of  which  the  plaintiff 
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objected  on  the  ground  that  it  could  only  show  or  tend  to 
show  the  regularity  or  irregularity  of  the  proceedings  before 
the  executive  department  in  obtaining  the  patent,  or  the  valid- 
ity or  invalidity  of  the  possessory  title  or  pre-emption  right 
upon  which  the  patent  was  founded,  and  that  no  evidence 
could  be  introduced  to  impeach  the  patent  or  attack  it  collat- 
erally, or  in  any  way  affect  it  in  this  action.  But  the  court 
overruled  the  objection  and  admitted  the  record.  To  this 
ruling  an  exception  was  taken. 

The  case  being  closed,  the  court  instructed  the  jury  sub- 
stantially as  follows :  That  a  patent  for  a  mining  claim,  since 
the  passage  of  the  act  of  Congress  of  1870,  could  not  em- 
brace more  than  one  hundred  and  sixty  acres;  that  individ- 
uals and  associations  were  by  that  act  put  upon  the  same  foot- 
ing, and  that  either  might  take  that  amount,  but  that  by  the 
mining  act  of  Congress  of  1872  an  individual  claimant  was 
limited  to  twentj'  acres,  whilst  an  association  of  persons  could 
still  take  one  hundred  and  sixty,  as  before ;  that  the  proceed- 
ings in  the  land  office  were  allowed  in  evidence  in  order  to 
show  whether  the  patent  was  issued  upon  locations  made  prior 
to  1870,  and  that  they  showed  that  the  claim  of  Starr  was 
based  upon  twelve  or  fifteen  locations,  some  of  which  were 
prior  to  1870,  and  some  since  then  ;  and  added,  that  "  if  Mr. 
Starr  was  the  owner  of  these  claims,  if  he  had  obtained  them 
by  purchase  and  they  were  valid  and  regular  locations,  he 
would,  under  the  act,  be  required,  if  he  desired  to  obtain  a 
patent  for  them,  to  make  application  for  each  one  of  them,  to 
post  the  notice  as  required  by  the  statute,  and  give  the  publi- 
cation and  file  his  plat  and  survey,  and  do  all  these  things 
which  are  required  in  the  several  claims  upon  each  one  of  them. 
If  he  had  done  so,  and  his  right  had  been  supported  as  to 
all  of  them,  and  the  patent  had  been  issued  for  all  of  these 
claims,  and  each  of  them  described  in  the  patent,  there  would 
have  been  no  objection  to  the  patent;  but  it  was  not  compe- 
tent for  him  to  consolidate  these  claims  and  put  them  all  in  as 
one  claim,  and  upon  notice  given  as  one  claim,  and  publica- 
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tioii  as  one  claim,  and  proceeding  throughout  as  one  claim  em 
bracing  164  acres,"  and  that  the  officers  of  the  land  depart- 
ment had  no  authority  in   law  to  proceed  in  that  way,  and 
therefore  the  patent  upon  which  the  plaintiif  relied  was  void 
and  its  title  failed. 

To  the  instructions  given  exceptions  were  taken.  The  jurj' 
thereupon  found  for  the  defendants,  and  judgment  in  their 
favor  was  according!}'  entered.  To  review  this  judgment  the 
plaintiff  has  brought  the  case  to  this  court  on  writ  of  error. 

A.  T.  Brilton,  Walter  H.  Smith,  and  /.  H.  McGowan,  for 
plaintiff  in  error. 

F.  P.  Guppy,  E.  C.  Ingersoll,  T.  A.  Green,  T.  M.  Patterson, 
R.  G.  Ingersoll,  and  Drummond  ^  Bradford,  for  defendants  in 
error. 

A.  G.  Thurman,  for  certain  interested  parties,  by  leave  of 
court. 

Field,  J. — As  seen  by  the  statement  of  the  case,  the  plain- 
tiff' relies  for  a  reversal  of  the  judgment  upon  three  grounds: 
1st.  Error  in  admitting  the  record  of  the  proceedings  of  the 
land  office  to  impeach  the  validity  of  the  patent  to  Starr  issued 
upon  them ;  2d.  Error  in  instructing  the  jury  that  a  patent  tor 
a  placer  claim,  since  the  act  of  1870,  could  not  embrace  in  any 
case  more  than  one  hundred  and  sixty  acres ;  and  3d.  Error  in 
instructing  the  jury  that  the  owner  by  purchase  of  several 
claims  must  take  separate  proceedings  upon  each  one  in  order 
to  obtain  a  valid  patent,  and  that  it  was  not  lawful  for  him  to 
prosecute  a  single  application  upon  a  consolidation  of  several 
claims  into  one,  or  for  the  land  officers  to  allow  such  applica- 
tion and  to  issue  a  patent  thereon. 

Wo  are  of  opinion  that  these  several  grounds  are  well 
taken,  and  that  in  each  particular  mentioned  the  court  below 
erred. 

The  patent  of  the  United  States  is  the  conveyance  by  which 
i3  v3 
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the  nation  passes  its  title  to  portions  of  the  public  domain. 
For  the  transfer  of  that  title  the  law  has  made  numerous  pro- 
visions, designating  the  persons  who  may  acquire  it  and  the 
terms  of  its  acquisition.  That  the  provisions  may  be  properly 
carried  out,  a  land  department,  as  part  of  the  administrative 
and  executive  branch  of  the  government,  has  been  created  to 
supervise  all  the  various  proceedings  taken  to  obtain  the  title, 
from  their  commencement  to  their  close.  In  the  course  of 
their  duty  the  officers  of  that  department  are  constantly  called 
upon  to  hear  testimony  as  to  matters  presented  for  their  con- 
sideration, and  to  pass  upon  its  competency,  credibility,  and 
weight.  In  that  respect  they  exercise  a  judicial  function,  and, 
therefore,  it  has  been  held  in  various  instances  by  this^court 
that  their  judgment  as  to  matters  of  fact,  properly  determinable 
by  them,  is  conclusive  when  brought  to  notice  in  a  collateral 
proceeding.  Their  judgment  in  such  cases  is,  like  that  of 
other  special  tribunals  upon  matters  within  their  exclusive  ju- 
risdiction, unassailable  except  by  a  direct  proceeding  for  its 
correction  or  annulment.  The  execution  and  record  of  the 
patent  are  the  final  acts  of  the  officers  of  the  government  for 
the  transfer  of  its  title,  and  as  they  can  be  lawfully  performed 
only  after  certain  steps  have  been  taken,  that  instrument,  duly 
signed,  countersigned,  and  sealed,  not  merely  operates  to  pass 
the  title,  but  is  in  the  nature  of  an  official  declaration  by  that 
branch  of  the  government  to  which  the  alienation  of  the  pub- 
lic lands,  under  the  law,  is  intrusted,  that  all  the  requirements 
preliminary  to  its  issue  have  been  complied  with.  The  pre- 
sumptions thus  attending  it  are  not  open  to  rebuttal  in  an 
action  at  law.  It  is  this  unassailable  character  which  gives  to  it 
its  chief,  indeed  its  only  value  as  a  means  of  quieting  its  pos- 
sessor in  the  enjoyment  of  the  lands  it  embraces.  If  intruders 
upon  them  could  compel  him,  in  every  suit  for  possession,  to 
establish  the  validity  of  the  action  of  the  land  department  and 
the  correctness  of  its  ruling  upon  matters  submitted  to  it,  the 
patent,  instead  of  being  a  means  of  peace  and  security,  would 
subject  his   rights  to  constant  and  ruinous  litigation.      He 
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would  recover  one  portion  of  his  land  if  the  jury  were  satis- 
fied that  the  evidence  produced  justified  the  action  of  that 
department,  and  lose  another  portion,  the  title  whereto  rests 
upon  the  same  facts,  because  another  jury  came  to  a  dift'erent 
conclusion.  So  his  rights  in  different  suits  upon  the  same 
patent  would  be  determined  not  by  its  efficacy  as  a  convey- 
ance of  the  government,  but  according  to  the  fluctuating  prej- 
udices of  dift'erent  jurymen,  ortheir  varying  capacities  to  weigh 
evidence.  (Moore  v.  Wilkeson,13  Cal.,488;  Beard  i?.  Federy, 
3  Wall.,  492-3.) 

Of  course,  when  we  speak  of  the  conclusive  presumptions 
attending  a  patent  for  lands,  we  assume  that  it  was,  issued  in  a 
case.where  the  department  had  jurisdiction  to  act  and  execute 
it,  that  is  to  say,  in  a  case  where  the  lands  belonged  to  the 
United  States,  and  provision  had  been  made  by  law  for  their 
sale.  If  they  never  were  public  property,  or  had  previously- 
been  disposed  of,  or  if  Congress  had  made  no  provision  for 
their  sale,  or  had  reserved  them,  the  department  would  have 
no  jurisdiction  to  transfer  them,  and  its  attempted  conveyance 
of  them  would  be  inoperative  and  void,  no  matter  with  what 
seeming  regularity  the  forms  of  law  may  have  been  observed. 
The  action  of  the  department  would  in  that  event  be  like  that 
of  any  other  special  tribunal  not  having  jurisdiction  of  a  case 
which  it  had  assumed  to  decide.  Matters  of  this  kind,  dis- 
closing a  want  of  jurisdiction,  may  be  considered  by  a  court 
of  law.  In  such  cases  the  objection  to  the  patent  reaches  be- 
yond the  action  of  the  special  tribunal,  and  goes  to  the  exist- 
ence of  a  subject  upon  which  it  was  competent  to  act. 

These  views  are  notnew  in  this  court ;  they  have  beeii,  either 
in  express  terms  or  in  substance,  affirmed  in  repeated  instances. 
One  of  the  earliest  cases  on  the  subject  was  that  of  Polk's 
Lessee  v.  Wendell,  reported  in  9  Cranch,  where  the  doctrine 
we  have  stated  was  declared  and  the  exceptions  to  it  men- 
tioned. There  the  plaintift"  brought  an  action  upon  a  patent 
of  JS'orth  Carolina,  issued  in  1800,  for  five  thousand  acres. 
The  defendants  relied  upon   a.  prior  patent, of  the  State  for 
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twentj-five  thousand  acres,  issued  in  1795  to  one  Sevier, 
through  whom  they  claimed.  Each  patent  embraced  the  lands 
in  controversy,  and  they  were  situated  in  that  portion  of  Ten- 
nessee ceded  to  the  United  States  by  North  Carolina.  On  the 
trial  it  was  contended  that  the  elder  patent  was  void  on  its 
face  because  it  covered  more  than  iive  thousand  acres,  the 
limit  prescribed  for  a  single  entry  by  the  laws  of  that  State. 
Proof  was  also  oflered  that  the  lands  had  not  been  entered  in 
the  office  of  the  entry-taker  of  the  proper  county  before  their 
cession  to  the  United  States,  and  it  was  contended  that  the 
patent  was  therefore  invalid.  We  shall  hereafter  refer  to  what 
the  court  said  as  to  the  alleged  excess  of  quantity  in  the  patent. 
At  present  we  shall  only  notice  the  general  doctrine  declared 
as  to  the  unassailability  of  patents  in  a  court  of  law,  and  its 
decision  upon  the  admissibility  of  the  proof  offered.  It  seems 
that  a  statute  o^"  1777  directed  the  appointment  in  each  county 
of  an  officer  called  an  eutry-taker,  who  was  required  to  re- 
ceive entries  of  all  vacant  lands  in  his  county,  and,  if  the 
lands  thus  entered  were  not  within  three  months  claimed  by 
some  other  party  than  the  person  entering  them,  to  deliver  to 
such  person  a  copy  of  the  entry,  with  its  proper  number,  and 
.an  order  to  the  county  surveyor  to  survey  the  land.  This 
■order  was  called  a  warrant.  Upon  it  and  the  survey  which 
followed  a  patent  was  issued.  If  there  were  no  entry 
there  could  be  no  warrant,  and  of  course  no  valid  patent. 
The  ninth  section  declared  .that  every  right  claimed  by  any 
person  to  lands  which  were  not  acquired  in  this  mode,  or  by 
.purchase  or  inheritaiice  from  parties  who  did  so  acquire  them, 
■or  which  were  obtained  in  fraud  or  evasion  of  the  provisions 
of  the  act,  should  be  declared  void.  In  1779  North  Carolina 
ceded  to  the  United  States  the  territory  in  which  the  lands  lie 
for  which  the  patent  to  Sevier  was  issued,  reserving,  however, 
to  the  State  all  existing  rights,  which  were  to  be  perfected  ac- 
cording to  its  laws.  The  cession  was  accepted  by  Congress. 
The  survey  upon  which  the  patent  to  Sevier  was  issued  was 
made  in  1795,  and  the  plaiutiff,to  impeach  the  patent,  offered, 
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as  already  stated,  to  show  that  there  had  been  no  eiitry  of  the 
land  in  the  office  of  the  entry-taker  of  the  county  where  it 
was  situated  previous  to  the  cession ;  that  is,  in  substance, 
that  the  grantor  had  no  authority  to  make  the  grant,  the  land 
having  been  previously  conveyed  to  the  United  States.  This 
otter  was  disallowed  by  the  court  below,  and  as  judgment 
passed  for  the  defendants,  the  case  was  brought  to  this  court, 
where,  as  mentioned,  the  general  doctrine  as  to  the  presump- 
tions attending  a  patent,  which  we  have  stated,  was  declared, 
with  the  exceptions  to  it.  Upon  the  general  doctrine  the  court 
observed,  speaking  through  Chief  Justice  Marshall,  that  the 
laws  for  the  sale  of  the  public  lands  provided  many  guards  to 
secure  the  regularity  of  grants  and  to  protect  the  incipient 
rights  of  individuals  and  of  the  State  from  imposition ;  that 
officers  were  appointed  to  superintend  the  business,  and  rules 
had  been  framed  prescribing  their  duty  ;  that  these  rules  were 
in  general  directory,  and  when  all  the  proceedings  were  com- 
pleted by  a  patent  issued  by  the  authority  of  the  State,  a  com- 
pliance with  those  rules  w'as  presupposed,  and  that  "  every 
prerequisite  has  been  performed  is  an  inference  properly  de- 
ducible,  and  which  every  man  has  a  right  to  draw  from  the 
existence  of  the  grant  itself."  "  It  would,  therefore,  be  ex- 
tremely unreasbnable,"  said  the  court,  "  to  avoid  the  grant  in 
any  court  for  irregularities  in  the  conduct  of  those  who  are 
appointed  by  the  government  to  supervise  the  progressive 
course  of  the  title  from  its  commencement  to  its  consumma- 
tion in  a  patent ;  "  but  that  there  were  some  things  so  essen- 
tial to  the  validity  of  a  contract  that  the  great  principles  of 
justice  and  of  law  w.ould  be  violated  did  there  not  exist  some 
tribunal  to  which  an  injured  party  nriight  appeal,  and  in 
which  the  means  by  which  the  elder  title  was  acquired  might 
be  examined,  and  that  a  court  of  equity  w-as  a  tribunal  better 
adapted  to  this  object  than  a  court  of  law;  and  it  added  that 
"  there  are  cases  in  which  a  grant  is  absolutely  void ;  as,  where 
the  State  has  no  title  to  the  thing  granted,  or  where  the  officer 
had  no  authority  to  issue  the  grant.    In  such  cases  the  validity 
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of  the  grant  is  necessarily  examinable  at  law."  So  the  court 
held  that  proof  that  no  entry  had  been  made  in  the  ofSce  of 
the  entry-taker  in  the  county  where  the  lands  patented  were 
situated,  prior  to  the  cession  to  the  United  States,  was  admis- 
sible under  the  ninth  section';  for  without  such  entry  they 
would  not  be  within  the  reservation  mentioned  in  the  act  of 
cession.  In  other  words,  proof  was  admissible  to  show  that 
the  State  had  not  retained  control  over  the  property,  but  had 
conveyed  it  to  the  United  States. 

In  Patterson  v.  Winn,  reported  in  11  Wheaton,  this  case  is 
cited,  and  after  stating  what  it  decided  the  court  said  :  "  We 
may  therefore  assunie  as  the  settled  doctrine  of  this  court,  that 
if  a  patent  is  absolutely  void  upon  its  face,  or  the  issuing 
thereof  was  without  authority,  or  was  prohibited  by  statute, 
or  the  State  had  no  title,  it  could  be  impeached  collaterally  in 
a  court  of  law  in  an  action  of  ejectment,  but  in  general  other 
objections  and  defects  complained  of  must  be  put  in  issue  in  a  regu- 
lar course  of  pleading  in  a  direct  proceeding  to  avoid  the  patent." 
'  The  doctrine  declared  in  these  cases,  as  to  the  presumptions 
attending  a  patent,  has  been  uniformly  followed  by  this  court. 
The  exceptions  mentioned  have  also  been  regarded  as  sound, 
although  from  the  general  language  used  some  of  them  may 
require  explanation  to  understand  fully  their  import.  If  the 
patent,  according  to  the  doctrine,  be  absolutely  void  on  its 
face,  it  may  be  collaterally  impeached  in  a  court  of  law.  It 
is  seldom,  however,  that  the  recitals  of  a  patent  v^ill  nullify  its 
granting  clause ;  as,  for  instance,  that  the  land  which  it  purports 
to  convey  is  reserved  from  sale.  Of  course  should  such  in- 
consistency appear,  the  grant  would  fail.  Something  more, 
however,  than  an  apparent  contradiction  in  its  terms  is  meant 
when  we  speak  of  a  patent  being  void  on  its  face.  It  is  meant 
that  the  patent  is  seen  to  be  invalid,  either  when  read  in  the 
light  of  existing  law,  or  by  reason  of  what  the  court  must 
take  judicial  notice  of;  as,  for  instance,  that  the  land  is  reserved 
by  statute  from  sale,  or  otherwise  appropriated,  or  that  the 
patent  is  for  an  unauthorized  amount,  or  is  executed  by  otBcers 
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who  are  not  intrusted  by  law  with  the  power  to  issue  grants 
of  portions  of  the  public  domain. 

So,  also,  according  to  the  doctrine  in  the  cases  cited,  if  the 
patent  be  issued  without  authority  it  may  be  collaterally  im- 
peached in  a  court  of  law.  This  exception  is  subject  to  the 
qualification  that  when  the  authority  depends  upon  the  exist- 
ence of  particular  facts,  or  upon  the  performance  of  certain 
antecedent  acts,  and  it  is  the  duty  of  the  land  department  to 
ascertain  whether  the  facts  exist  or  the  acts  have  been  per- 
formed, its  determination  is  as  conclusive  of  the  existence  of 
the  authority  against  any  collateral  attack  as  is  its  determination 
upon  any  other  matter  properly  submitted  to  its  decision. 

With  these  explanations  of  the  exceptions,  the  doctrine  of 
the  cases  cited  may  be  taken  as  expressing  the  law  accepted  by 
this  court  since  they  were  decided.  (Hoofnagle  v.  Anderson, 
7  Wheaton,  212;  Eoardman  v.  Keed,  6  Peters,  342;  Bagnell 
V.  Broderick,  13  Peters,  448;  Johnson  v.  Towsley,  13  Wall., 
72;  Moore  v.  Kobbins,  96  U.  S.,  535.) 

In  Johnson  v.  Towsley  the  court  had  occasion  to  consider 
under  what  circumstances  the  action  of  the  land  department 
in  issuing  patents  was  iinal,  and,  after  observing  that  it  had 
found  no  support  for  the  proposition  offered  in  that  case  by 
counsel  upon  certain  provisions  of  a  statute,  said,  speaking  by 
Mr.  Justice  Miller,  that  the  argument  for  the  finality  of  such 
action  was  "  much  stronger  when  founded  on  the  general  doc- 
trine that  when  the  law  has  confided  to  a  special  tribunal  the 
authority  to  hear  and  determine  certain  matters  arising  in  the 
course  of  its  duties,  the  decision  of  that  tribunal,  within  the 
scope  of  its  authority,  is  conclusive  upon  all  others."  "  That 
the  action  of  the  land  office,"  the  court  added,  "in  issuing  a 
patent  for  any  of  the  public  land  subject  to  sale  by  pre-emption 
or  otherwise,  is  conclusive  of  the  legal  title,  must  be  admitted 
on  the  principle  above  stated,  and  in  all  courts  and  in  all  forms 
of  judicial  proceedings  where  this  title  must  control,  either  by 
reason  of  the  limited  powers  of  the  court  or  the  essential  char- 
acter of  the  proceeding,  no  inquiry  can  be  permitted  under  the 
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circumstances  under  which  it  was  obtained,"  and  then  observed 
that  there  exists  in  the  courts  of  equity  the  power  to  correct 
mistakes  and  to  relieve  against  frauds  and  impositions;  and 
that  in  cases  where  it  was  clear  that  the  officers  of  the  land  de- 
partment had  by  a  mistake  of  the  law  given  to  one  man  the 
land  which,  on  the  undisputed  facts,  belonged  to  another,  to 
give  proper  relief.  The  doctrine  thus  stated  was  approved  in 
the  subsequent  case  of  Moore  v.  Bobbins. 

The  general  doctrine  declared  may  be  stated  in  a  difierent 
form,  thus:  A  patent,  in  a  court  of  law,  is  conclusive  as  to  all 
matters  properly  determinable  by  the  land  department,  when 
its  action  is  within  the  scope  of  its  authority,  that  is,  when  it 
has  jurisdiction  under  the  law  to  convey  the  land.  In  that 
court  the  patent  is  unassailable  for  mere  errors  of  judgment. 
Indeed,  the  doctrine  as  to  the  regularity  and  vahdity  of  its  acts, 
where  it  has  jurisdiction,  goes  so  far  that  if  in  auy  circum- 
stances under  existing  law  a  patent  would  be  held  valid  it  will 
be  presumed  that  such  circumstances  existed.  Thus,  in  Minter 
V.  Crommelin,  reported  in  18  Howard,  where  it  appeared  that 
an  act  of  Congress  of  1815  had  provided  that  no  land  reserved 
to  a  Creek  warrior  should  be  offered  for  sale  by  an  officer  of 
the  land  department  unless  specitically  directed  by  the  Secre- 
tary of  the  Treasury,  and  declared  that  if  the  Indian  aban- 
doned the  reserved  land  it  should  become  forfeited  to  the  Uni- 
ted States,  a  patent  was  issued  for  the  land  which  did  not  show 
that  the  Secretary  had  ordered  it  to  be  sold,  and  the  court  said: 
"The  rule  being  that  the  patent  is  evidence  that  all  previous 
steps  had  been  regularly  taken  to  justify  making  a  patent,  and 
one  of  the  necessary  steps  here  being  an  order  from  the  Sec- 
retary to  the  register  to  otter  the  land  for  sale  because  the  war- 
rior had  abandoned  it,  we  are  bound  to  presume  that  the  order 
was  given.  That  such  is  the  effect,  as  evidence,  of  the  patent 
produced  by  theplaintifis,  was  adjudged  in  the  case  of  Bagnell 
V.  Broderick,  13  Peters,  45,  and  is  not  open  to  controversy 
anywhere,  and  the  State  court  was  mistaken  in  holding  other- 
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On  the  other  hand,  a  patent  may  be  collaterally  impeached 
in  any  action,  and  its  operation  as  a  conveyance  defeated,  by 
showing  that  the  department  had  no  jurisdiction  to  dispose  of 
the  lands ;  that  is,  that  the  law  did  not  provide  for  selling  them, 
or  that  they  had  been  reserved  from  sale  or  dedicated  to 
special  purposes,  or  had  been  previously  transferred  to  others. 
In  establishing  any  of  these  particulars  the  judgment  of  the 
department  upon  matters  properly  befoi'e  it  is  not  assailed,  nor 
is  the  regularity  of  its  proceedhigs  called  into  question  ;  but 
its  authority  to  act  at  all  is  denied,  and  shown  never  to  have 
existed. 

According  to  the  doctrine  thus  expressed  and  the  cases  cited 
in  its  sui)port — and  there  are  none  in  conflict  with  it — there  can 
be  no  doubt  that  the  court  below  erred  in  admitting  the  record 
of  the  proceedings  upon  which  the  patent  was  issued,  in  order 
to  impeach  its  validity.  The  judgment  of  the  department 
upon  their  sufficiency  was  not,  as  already  stated,  open  to  con- 
testation. If  in  issuing  a  patent  its  officers  took  mistaken 
views  of  the  law,  or  drew  erroneous  conclusions  from  the  evi- 
dence, or  acted  from  imperfect  views  of  their  duty,  or  even 
from  corrupt  motives,  a  court  of  law  can  afford  no  remedy  to 
a  party  alleging  that  he  is  thereby  aggrieved.  He  must  resort 
to  a  court  of  equity  for  relief,  and  even  there  his  complaint 
cannot  be  heard  unless  he  connect  himself  with  the  oriffinal 
source  of  title,  so  as  to  be  able  to  aver  that  his  rights  are  in- 
juriously affected  by  the  existence  of  the  patent;  and  he  must 
possess  such  equities  as  will  control  the  legal  title  in  the 
patentee's  hands.  (Boggs  v.  Merced  Mining  Co.,  14  Gal., 
363,  364.)  It  does  not  lie  in  the  mouth  of  a  stranger  to  the 
title  to  complain  of  the  act  of  the  government  with  respect  to 
it.  If  the  government  is  dissatistied  it  can,  on  its  ow!i  ac- 
count, authorize  proceedings  to  vacate  the  patent  or  limit  its 
operation. 

This  doctrine  as  to  the  conclusiveness  of  a  patent  is  not 
inconsistent  with  the  right  of  the  patentee,  often  recognized 
by  this  court,  to  show  the  date  of  the  original  proceeding  for 
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the  acquisition  of  the  title,  where  it  is  not  stated  in  the  instru- 
ment, as  the  patent  is  deemed  to  take  effect  by  relation  as  of 
that  date,  so  far  as  it  is  necessary  to  cut  off  intervening 
adverse  claims.  Thus,  in  a  contest  between  two  patentees  for 
the  same  land,  it  may  be  shown  that  a  junior  patent  was 
founded  upon  an  earlier  entry  than  an  older  patent,  and  there- 
fore passes  the  title.  Such  evidence  in  no  way  trenches  upon 
the  ruling  of  the  department  upon  matters  pending  before  it. 
Nor  is  the  doctrine  of  the  conclusiveness  of  the  patent  incon- 
sistent with  the  right  of  a  party  resisting  it  to  show,  if  an  entry 
is  not  stated  in  the  instrument,  that  no  entry  of  the  land  was 
made  as  an  initiatory  proceeding,  where  a  statute,  as  was  tlie 
case  in  North  Carolina,  mentioned  in  Polk's  Lessee  v.  Wen- 
dell, declares  that  proceedings  for  the  title,  when  such  entry 
has  not  been  made,  shall  be  adjudged  invalid.  A  statute  may 
'in  any  case  require  proof  of  a  fact  which  otherwise  would  be 
presumed.  Except  with  reference  to  such  anterior  matters 
and  others  of  like  character,  no  one  in  a  court  of  law  can  go 
behind  the  patent  and  call  in  question  the  validity  of  the  pro- 
ceedings upon  which  it  is  founded. 

The  ease  at  bar,  then,  is  reduced  to  the  question  whether 
the  patent  to  Starr  is  void  on  its  face ;  that  is,  whether,  read 
in  the  light  of  existing  law,  it  is  seen  to  be  invalid.  It  does 
not  come  within  any  of  the  exceptions  mentioned  in  the  cases 
cited.  The  lands  it  purports  to  convey  are  mineral,  and 
were  a  part  of  the  public  domain.  The  Taw  of  Congress 
had  provided  for  their  sale.  The  proper  officers  of  the  land 
department  supervised  the  proceedings.  It  bears  the  signa- 
ture of  the  President,  or  rather  of  the  bfficer  authorized  by 
law  to  place  the  President's  signature  to  it,  which  is  the 
same  thing ;  it  is  properly  countersigned,  and  the  seal  of  the 
General  Land  Office  is  attached  to  it.  It  is  regular  on  its  face, 
unless  some  limitation  in  the  law,  as  to  the  extent  of  a  mining 
claim  which  can  be  patented,  has  been  disregarded.  The  case 
of  the  defendants  rests  on  the  correctness  of  their  assertion 
that  a  patent  cannot  issue  for  a  mining  claim  which  embraces 
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over  one  hundred  and  sixty  acres.  Assuming  that  the  words 
more  or  less,  accompanying  the  statement  of  the  acres  con- 
tained in  the  claim,  are  to  be  disregarded,  and  that  the  patent 
is  construed  as  for  one  hundred  and  sixty -four  acres  and  a 
fraction  of  an  acre,  there  is  nothing  in  the  acts  of  Congress 
which  prohibits  the  issue  of  a  patent  for  that  amount.  They 
are  silent  as  to  the  extent  of  a  mining  claim.  They  speak  of 
locations  and  limit  the  extent  of  mining  ground  which  an 
individual  or  an  association  of  individuals  may  embrace  in 
one  of  them.  There  is  nothing  in  the  reason  of  the  thing,  or 
in  the  language  of  the  acts,  which  prevents  an  individual 
from  acquiring  by  purchase  the  ground  located  by  others  and 
adding  it  to  his  own.  The  difficulty  with  the  court  below,  as 
seen  in  its  charge,  evidently  arose  from  confounding  "  loca- 
tion "  and  "  mining  claim,"  as  though  the  two  terras  alwaj's 
represent  the  same  thing,  whereas  they  often  mean  very  dif- 
ferent things.  A  mining  claim  is  a  parcel  of  land  containing 
precious  metal  in  its  soil  or  rock.  A  location  is  the  act  of 
appropriating  such  parcel,  according  to  certain  established 
rules.  It  usually  consists  in  placing  on  the  ground,  in  a  con- 
spicuous position,  a  notice  setting  forth  the  name  of  the  loca- 
tor, the  fact  that  it  is  thus  taken  or  located,  with  the  requisite 
description  of  the  extent  and  boundaries  of  the  parcel,  accord- 
ing to  the  local  customs,  or,  since  the  statute  of  1872,  accord- 
ing to  the  provisions  of  that  act.  (Rev.  Stats.,  sec.  2324.) 
The  location,  which  is  the  act  of  taking  the  parcel  of  mineral 
land,  in  time  became  among  the  miners  synonymous  with  the 
mining  claim  originally  appropriated.  So,  now,  if  a  miner 
has  only  the  ground  covered  by  one  location,  "  his  mining 
claim  "  and  "  location  "  are  identical,  and  the  two  designa- 
tions may  be  indiscriminately  used  to  denote  the  same  thing. 
But  if  by  purchase  he  acquires  the  adjoining  location  of  his 
neighbor — that  is,  the  ground  which  his  neighbor  has  taken 
up — and  adds  it  to  his  own,  then  his  mining  claim  covers  the 
ground  embraced  by  both  locations,  and  henceforth  he  will 
speak  of  it  as  his  claim.     Indeed,  his  claim  may  include  as 
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many  adjoining  locations  as  he  can  purchase,  and  the  ground 
covered  bj  all  will  constitute  what  he  claims  for  raining 
purposes,  or,  in  other  words,  will  constitute  his  raining  claim, 
and  be  so  designated.  Such  is  the  general  understanding  of 
miners  and  the  meaning  they  attach  to  the  terra. 

Previously  to  the  act  of  July  9,  1870,  Congress  imposed  no 
limitation  to  the  area  which  might  be  included  in  the  location 
of  a  placer  claim.  This,  as  well  as  every  other  thing  relating 
to  the  acquisition  and  continued  possession  of  a  mining  claim, 
was  determined  by  rules  and  regulations  established  by  miners 
themselves.  Soon  after  the  discovery  of  gold  in  California, 
as  is  well  known,  there  was  an  immense  immigration  of  gold- 
seekers  into  that  territory.  They  spread  over  the  mineral  re- 
gions and  probed  the  earth  in  all  directions  in  pursuit  of  the 
precious  metals.  Wherever  they  went  they  framed  rules  pre- 
scribing the  conditions  upon  which  mining  ground  might  be 
taken  up ;  in  other  words,  mining  claims  be  located  and  their 
continued  possession  secured.  Those  rules  were  so  framed  as 
to  give  to  all  immigrants  absolute  equality  of  right  and  privilege. 
The  extent  of  ground  vs^hich  each  might  locate,  that  is,  appro- 
priate to  himself,  was  limited  so  that  all  might,  in  the  homely 
and  expressive  language  of  the  day,  have  an  equal  chance  in 
the  struggle  for  the  wealth  there  buried  in  the  earth.  But  a 
few  months'  experience  in  the  precarious  and  toilsome  pursuit 
drove  great  nurabers  of  the  miners  to  seek  other  means  of  live- 
lihood and  fortune,  and  they  therefore  disposed  of  their  claims. 
They  never  doubted  that  their  rights  could  be  transferred  so 
that  the  purchaser  would  hold  the  claims  by  an  equally  good 
title.  Their  transferable  character  was  always  recognized  by 
the  local  courts,  and  the  title  of  the  grantee  enforced.  Many 
individuals  thus  became  the  possessors  of  claims  covering 
ground  taken  up  by  diii'erent  locations,  and  the  amount  which 
each  person  or  an  association  of  persons  might  acquire  and 
hold  was  only  limited  by  his  or  their  raeaus  of  purchase. 

The  rules  and  regulations  originally  established  in  California 
have  in  their  general  features  been  adopted  throughout  all  the 
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mining  regions  of  the  United  States.  Tliey  were  so  wisely 
framed  and  were  so  just  and  fair  in  their  operation  that  they 
have  not  to  any  great  extent  been  interfered  with  by  legisla- 
tion, either  state  or  national.  In  the  first  mining  statute,  passed 
July  9, 1866,  they  received  the  recognition  and  sanction  of 
Congress,  as  they  had  previously  the  legislative  and  judicial 
approval  of  the  States  and  Territories  in  which  mines  of  gold 
and  silver  were  found.  That  act  declared,  and  the  declaration 
was  respeated  in  a  subsequent  statute,  that  the  mineral  lands  of 
the  public  domain  were  free  and  open  to  occupation  aud  ex- 
ploration by  all  citizens  of  the  United  States,  and  by  those  who 
had  declared  their  intention  to  become  such,  subject  to  such 
regulations  as  might  be  prescribed  by  law,  and  subject,  also, 
"  to  the  local  customs  or  rules  of  miners  of  the  several  mining 
districts,"  so  far  as  the  same  were  not  in  conflict  with  the  laws 
of  the  United  States.  It  authorized  the  issue  of  patents  for 
claims  on  veins  or  lodes  of  quartz  or  other  "  rock  in  place  " 
bearing  gold,  silver,  cinnabar,  or  copper.  Placer  claims  first 
became  the  subject  of  regulation  by  the  mining  act  of  July  9, 
1870,  which  provided  that  patents  for  them  might  be  issued 
under  like  circumstances  and  conditions  as  for  vein  or  lode 
claims,  and  that  persons  having  contiguous  claims  of  any  size 
might  make  joint  entry  thereof.  But  it  also  provided  that  no 
location  of  a  placer  claim  thereafter  made  should  exceed  one 
hundred  and  sixty  acres  for  one  person  or  an  association  of 
persons.  The  mining  act  of  May  10,  1872,  declared  that  a  lo- 
cation of  a  placer  claim  subsequentlj'  made  should  not  include 
more  than  twenty  acres  for  each  individual  claimant.  These 
are  all  the  provisions  touching  the  extent  of  locations  of  placer 
claims,  and  they  are  re-enacted  in  the  Revised  Statutes,  sec- 
tions 2330,  2231.  A  limitation  is  not  put  upon  the  sale  of 
the  ground  located,  nor  upon  the  number  of  locations  which 
may  be  acquired  by  purchase,  nor  upon  the  number  which  may 
be  included  in  a  patent.  Every  interest  in  lands  is  the  subject 
of  sale  and  transfer  unless  prohibited  by  statute,  and  no  words 
allowing  it  are  necessary.    In  the  mining  statutes  numerous 
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provisions  assume  and  recognize  the  salable  character  of  one's 
interest  in  a  mining  claim.  Section  13  of  the  act  of  1870 
declares  that  where  a  person  or  association  or  their  grantors 
have  held  and  worked  claims  for  a  period  equal  to  the  time 
prescribed  by  the  statute  of  limitations  of  the  State  or  Territory 
where  the  same  is  situated,  evidence  of  such  possession  and 
worldng  shall  be  sufficient  to  establish  the  right  to  a  patent. 
Section  5  of  the  act  of  1872,  rendering  a  mining  claim  sub- 
ject to  relocation  where  certain  conditions  of  improvement  or 
expenditure  have  not  been  made,  has  a  proviso  that  the  orig- 
inal locators,  "their  heirs,  assigns,  or  legal  representatives,  have 
not  resumed  work  upon  the  claim  after  such  failure  and  before 
such  location."  These  provisions  are  of  themselves  conclusive 
that  the  locator's  interest  in  a  mining  grant  is  salable  and 
transferable,  even  were  there  any  doubt  on  the  subject,  in  the 
absence  of  express  statutory  prohibition.  Those  of  the  act  of 
1870  are  also  conclusive  of  the  right  of  the  purchaser  of  claims 
to  a  patent,  for  it  is  with  reference  to  it  that  the  derivative 
right  by  purchase  or  assignment  is  mentioned.  (Rev.  Stats., 
sections  2332,  2324.) 

In  addition  to  all  this,  it  is  difficult  to  perceive  what  object 
would  be  gained,  what  policy  subserved,  by  a  prohibition  to 
embrace  in  one  patent  contiguous  mining  ground  taken  up  by 
different  locations  and  subsequently  purchased  and  held  by  one 
individual.  He  can  hold  as  many  locations  as  he  can  pur- 
chase, and  rely  upon  his  possessory  title.  He  is  protected 
thereunder  as  completely  as  if  he  held  a  patent  for  them,  sub- 
ject to  the  condition  of  certain  annual  expenditures  upon  them 
in  labor  or  improvements.  If  he  wishes,  however,  to  obtain  a 
patent,  he  must,  in  addition  to  other  things,  pay  the  govern- 
ment a  fee  of  five  dollars  au  acre,  a  sum  that  would  not  be 
increased  if  a  separate  patent  were  issued  for  each  location. 

The  decision  of  this  court  upon  one  point  in  the  case  of  Polk's 
Lessees  v.  Wendell,  already  cited,  is  directly  applicable  here. 
The  patent  to  the  defendants  in  that  case  was  for  twenty-five 
thousand  acres  of  land,  and  one  of  the  objections  taken  was 
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that  it  was  void  because  the  statute  of  North  Carolina  limited 
an  entry  of  one  person  to  five  thousand  acres.  But  the  statute 
declared  that  where  two  or  more  persons  had  entered,  or  should 
afterwards  enter,  lands  jointly,  or  where  two  or  more  persons 
agreed  to  have  their  entries  surveyed  jointly  in  one  or  more 
surveys,  the  surveyor  should  survey  the  same  accordingly  in 
one  entire  survej'.  It  was  contended  that  as  the  statute  pro- 
vided for  entries  made  by  two  or  more  persons  it  could  not  be 
extended  to  the  case  of  distinct  entries  belonging  to  the  same, 
person.  To  this  the  court  replied  as  follows:  "For  this  dis- 
tinction it  is  impossible  to  conceive  a  reason.  No  motive  can 
be  imagined  for  allowing  two  or  more  persons  to  unite  their 
entries  in  one  survey  which  does  not  apply  with  at  least  as 
much  force  for  allowing  a  single  person  to  unite  his  entries, 
adjoining  each  other,  in  one  survey.  It  appears  to  the  court  that 
the  case  comes  completely  within  the  spirit  and  is  not  opposed, 
by  the  letter  of  the  law.  The  case  provided  for  is  '  where  two- 
or  more  persons  agree  to  have  their  entries  surveyed  jointly,. 
&c.'  Now,  this  does  not  prevent  the  subsequent  assignment  of 
the  entries  to  one  of  the  parties ;  and  the  assignment  is  itself 
the  agreement  of  the  assignor  that  the  assignee  may  survey  the 
entries  jointly  or  severally,  at  his  election.  The  court  is  of 
opinion  that,  under  a  sound  construction  of  this  law,  entries 
which  might  be  joined  in  one  survey,  if  remaining,  the  prop- 
erty of  two  or  more  persons,  may  be  joined  though,  thej'  be- 
come the  property  of  a  single  person."  The  objection  to  the 
patent  by  reason  of  its  embracing  over  five  thousand  acres  was 
accordingly  overruled. 

By  a  provision  of  the  mining  act  of  1870  still  in  force,  two 
or  more  persons,  or  association  of  persons,  having  contiguous 
claims  of  any  size,  are  allowed  to  make  a  joint  entry  thereof. 
(Kev.  Stats.,  section  2330.)  If  one  individual,  should  acquire 
all  such  contiguous  claims  by  purchase,  no  sound  reason  can 
be  suggested  why  he  should  not  be  equally  entitled  to  enter 
them  all  by  one  entry  as  when  they  were  held  by  the  original 
parties.    To  quote  the  language  of  the  case  cited,  "  na  motive 
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can  be  imagined  for  allowing  two  or  more  persons  to  nnite 
their  entries  in  one  survey  which  does  not  apply  with  at  least 
as  mach  force  for  allowing  a  single  person  to  unite  his  entries 
adjoining  each  other  in  one  survey." 

The  last  position  of  the -court  below,  that  the  owner  of  con- 
tiguous locations  who  seeks  a  patent  must  present  a  separate 
application  for  each  and  obtain  a  separate  survey,  and  prove 
that  upon  each  the  required  work  has  been  performed,  is  as 
untenable  as  the  fulings  already  considered.  The  object 
in  allowing  patents  is  to  vest  the  fee  in  the  miner,  and 
thus  encourage  the  construction  of  permanent  works  for 
the  development  of  the  mineral  resources  of  the  country. 
Eequiring  a  separate  application  for  each  location,  with  a  sep- 
arate survey  and  notice,  where  several  adjoining  each  other 
are  held  by  the  same  individual,  would  confer  no  benefit  be- 
yond that  accruing  to  the  land  officers  from  an  increase  of 
their  fees.  The  public  would  derive  no  advantage  from  it, 
and  the  owner  would  be  subjected  to  onerous  and  often  ruin- 
ous burdens.  The  services  of  an  attorney  are  usually  retained 
when  a  patent  is  sought,  and  the  expenses  attendant  upon  the 
proceeding  are  in  many  instances  very  great.  To  lessen  these 
as  much  as  possible,  the  practice  has  been  common  for  miners 
to  consolidate,  by  conveyance  to  a  single  person  or  an  asso- 
. elation  or  company,  many  contiguous  claims  into  one,  for 
which  only  one  application  is  made  and  of  which  only  one 
survey  is  had.  Long  before  patents  were  allowed — indeed, 
from  the  earliest,  period  in  which  mining  for  gold  and  silver 
was  pursued  as  a  business — miners  were  in  the  habit  of  con- 
solidating adjoining  claims,  whether  they  consisted  of  one  or 
more-original  locations,  into  one  for  convenience  and  economy 
in  working  them.  It  was,  therefore,  very  natural,  when  pat- 
ents were  allowed,  that  the  practice  of  presenting  a  single  ap- 
plication with  one  survey  of  the  whole  tract  should  prevail. 
It  was  at  the  outset,  and  has  ever  since  been,  approved  by  the 
department,  and  its  propriety  has  never  before  been  questioned. 
Patents,  we  .are  informed,  for  mining  ground  of  the  value  of 
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many  millions  of  dollars  have  been  issued  upon  consolidated 
claims,  nearly  all  of  which  would  be  invalidated  if  the  posi- 
tions assumed  by  the  defendants  could  be  sustained. 

It  was  urged  on  the  argument  that  a  patent  for  each  loca- 
tion was  required  to  prevent  a  monopoly  of  mining  ground — 
to  prevent,  to  use  the  language  of  counsel,  the  public  domain 
from  being  "  monopolized  by  speculators."  The  law  limiting 
the  extent  of  mining  lauds  which  an  individual  may  locate, 
has  provided,  so  far  as  it  was  deemed  wise,  against  an  accu- 
mulation of  them  in  one  person's  hands.  It  could  not  have 
prohibited  the  sale  of  the  location  of  an  individual  without 
imposing  a  restriction  injurious  to  his  interests,  and  in  many 
instances  destructive  of  the  whole  value  of  his  claim.  Every 
one  at  all  familiar  with  our  mineral  regions  knows  that  the 
great  majority  of  claims,  whether  on  lodes  or  on  placers,  can 
be  worked  advantageously  only  by  a  combination  among  the 
miners,  or  by  a  consolidation  of  their  claims  through  incor- 
porated companies.  Water  is  essential  for  the  working  of 
mines,  and  in  many  instances  can  be  obtained  only  from  great 
distances  by  means  of  canals,  flumes,  and  aqueducts,  requiring 
for  their  construction  enormous  expenditures  of  money,  entirely 
beyond  the  means  of  a  single  individual.  Often,  too,  for  the 
development  of  claims,  streams  must  be  turned  from  their 
beds,  dams  built,  shafts  sunk  at  great  depth,  and  flumes  con- 
structed to  carry  away  the  debris  of  the  mine.  Indeed,  suc- 
cessful mining,  whether  on  lode  claims  or  placer  claims,  can 
seldom  be  prosecuted  without  an  amount  of  capital  beyond 
the  means  of  the  individual  miner. 

There  is  no  force  in  the  suggestion  that  a  separate  patent  for 
each  location  is  necessary  to  insure  the  required  expenditure 
of  labor  upon  it.  The  statute  of  1872  provides  that  on  each 
claim  subsequently  located,  until  a  patent  is  issued  for  it, 
there  shall  be  annually  expended  in  labor  or  improvements 
one  hundred  dollars;  and  on  claims  previously  located,  an 
annual  expenditure  of  ten  dollars  for  each  one  hundred  feet 
in  length  along  the  vein ;  but  where  such  claims  are  held  "  in 
44  3v 


690  Smelting  Company  v.  Eemp.  [Oct.  Term, 

Opinion  of  the  court. 

common,"  the  expenditure  may  be  upon  any  one  claim.  As 
these  provisions  relate  to  expenditures  before  a  patent  is 
issued,  proof  of  them  will  be  a  matter  for  consideration  when 
application  for  the  patent  is  made.  It  is  not  perceived  in  what 
way  this  proof  can  be  changed  or  the  requirement  affected, 
whether  the  application  be  for  a  patent  for  one  claim  or  for 
several  claims  held  in  common.  Labor  and  improvements, 
within  the  meaning  of  the  statute,  are  deemed  to  have  been 
had  on  a  mining  claim,  whether  it  consists  of  one  location  or 
several,  when  the  labor  is  performed  or  the  improvements  are 
made  for  its  development,  that  is,  to  facilitate  the  extraction 
of  the  metals  it  may  contain,  though  in  fact  such  labor  and 
improvements  may  be  on  ground  which  originally  constituted 
only  one  of  the  locations,  as  in  sinking  a  shaft,  or  be  at  a  dis- 
tance from  the  claim  itself,  as  where  the  labor  is  performed 
for  the  turning  of  a  stream,  or  the  introduction  of  water,  or 
where  the  improvement  consists  in  the  construction  of  a  flume 
to  carry  off  the  debris  or  waste  material.  It  would  be  absurd 
to  require  a  shaft  to  be  sunk  on  each  location  in  a  consolidated 
claim  when  one  shaft  would  suffice  for  all  the  locations;  and 
yet  that  is  seriously  argued  by  counsel,  and  must  be  maintained 
to  uphold  the  judgment  below. 

The  statutes  provide  numerous  guards  against  the  evasion 
of  their  provisions  by  parties  seeking  a  mining  patent,  and  af- 
ford an  opportunity  to  persons  in  the  neighborhood  of  the  claim 
-to  come  forward  and  present  any  objections  they  may  have 
to  the  granting  of  the  patent  desired.  By  sections  6  and  7 
of  the  act  of  1872,  which  constitute  sections  2325  and  2326  of 
the  Revised  Statutes,  the  procedure  which  a  party  seeking  a 
patent,  whether  an  individual  or  an  association  or  a  corpora- 
tion, must  follow,  is  prescribed  : 

1st.  The  party  must  tile  an  application  in  the  proper  land 
office,  under  oath,  showing  a  compliance  with  the  law,  together 
with  a  plat  and  the  field-notes  of  the  claim,  or  "claims  in  com- 
mon," made  by  or  under  the  direction  of  the  surveyor-general 
•of  the  United  States,  showing  the  boundaries  of  the  claim  or 
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claims,  which  must  be  distinctly  marked  by  monuments  on  the 
ground. 

2d.  Previously,  however,  to  the  filing  of  the  application, 
the  claimant  must  post  a  copy  of  the  plat,  with  a  notice  of  his 
intended  application,  in  a  conspicuous  place  on  the  land  em- 
braced in  it,  and  file  an  affidavit  of  at  least  two  persons  that 
such  notice  has  been  duly  posted  with  a  copy  of  the  notice  in 
the  land  office. 

3d.  When  such  application,  plat,  field-notes,  notice,  and  af- 
fidavits have  been  filed,  the  register  of  the  land  office  is  required 
to  publish  a  notice  of  the  application  for  the  period  of  sixty 
days,  in  a  newspaper,  to  be  designated  by  him,  nearest  to  the 
claim,  and  post  such  notice  in  his  office  for  the  same  period. 

4th.  The  claimant,  at  the  time  of  filing  his  application,  or 
at  any  time  thereafter,  within  sixty  days,  is  required  to  file  with 
the  register  a  certificate  of  the  United  States  surveyor-general 
that  five  hundred  dollars'  worth  of  labor  has  been  expended, 
or  improvements  to  that  amount  have  been  made  upon  the 
claim  by  himself  or  grantors ;  that  the  plat  is  correct,  with  such 
further  description,  by  reference  to  natural  objects  or  perma- 
nent monuments,  as  shall  identify  the  claim,  and  furnish  an  ac- 
curate description  to  be  incorporated  in  the  patent. 

5th.  At  the  expiration  of  sixty  days  the  claimant  is  required 
to  file  his  affidavit  showing  that  the  plat  and  notice  have  been 
posted  in  a  conspicuous  place  on  the  claim  during  the  period 
of  publication.  If  no  adverse  claim  shall  have  been  tiled  with 
the  register  and  receiver  of  the  proper  land  office  within  the 
sixty  days  of  publication,  it  is  then  to  be  assumed  that  the  ap- 
plicant is  entitled  to  a  patent  upon  the  payment  to  the  proper 
officer  of  five  dollars  per  acre,  and  that  no  adverse  claim  exists. 

6th.  The  statute  then  proceeds  to  declare  that  if  an  adverse 
claim  is  filed  during  the  period  of  publication,  it  must  be  upon 
the  oath  of  the  party  making  it,  and  must  show  the  nature, 
boundaries,  and  extent  of  such  adverse  claim,  and  all  proceed- 
ings, except  the  publication  of  the  notice  and  the  making  and 
filing  of  the  affidavit,  shall  be  thereupon  stayed  until  the  con 


692  Smelting  Company  v.  Kemp.         [Oct.  Terr^, 

Opinion'  of  Wie  court. 

troversy  shall  have  been  settled  by  a  decision  of  a  court  of 
competent  jurisdiction,  or  the  adverse  claim  waived.  And  it 
is  made  the  duty  of  the  adverse  claimant,  within  thirty  days 
after  filing  his  claim,  to  commence  proceedings  in  a  court  of 
competent  jurisdiction  to  determine  the  question  of  the  right 
of  possession,  and  to  prosecute  the  same  with  reasonable  dili- 
gence to  final  judgment: ;  and  a  failure  to  do  so  is  to  be  deemed' 
a  waiver  of  his  adverse  claim.  After  judgment  has  been  ren- 
dered in  such  proceedings,  the  party  entitled  to  the  possession 
of  the  claim,  or  any  portion  of  it,  may  file  a  certified  copy  of 
the  judgment  roll  with  the  register  of  the  land  office,  together 
with  a  certificate  of  the  surveyor-general  that  the  requisite 
amount  of  labor  hag  been  expended  or  imj)rovements  made 
thereon,  and  the  description  required  in  other  cases ;  and  must 
pay  to  the  receiver  five  dollars  an  acre  for  his  claim,  together 
with  the  proper  fees ;  and  then  the  whole  proceedings  and  the 
judgment  roll  are  to  be  certified  by  the  registpr  to  the  Com- 
missioner of  the  General  Land  Office,  and  a  patent  thereupon 
issued  for  the  claim,  or  such  portion  thereof  as  the  applicant, 
by  the  decision  of  the  court,  shall  appear  to  be  entitled  to. 

It  will  thus  be  seen  that  if  an  adverse  claim  is  made  to  the 
mining  ground  for  which  a  patent  is  sought,  its  validity  must 
be  determined  by  a  local  court,  unless  it  be  waived,  before  a 
patent  can  be  issued.  There  would  seem,  therefore,  to  be  more 
cogent  reasons,  in  cases  where  a  patent  for  such  ground  is  re- 
lied upon,  to  maintain  the  doctrine  which  we  have  declared, 
that  it  cannot  be  assailed  in  a  collateral  proceeding,  than  in 
the  case  of  a  patent  for  agricultural  land. 

But  it  is  unnecessary  to  pursue  the  subject  further.  The 
judgment  of  the  court  below  must  be  reversed  and  the  cause 
remanded  for  a  new  trial ;  and  it  is  so  ordered. 

Reversed. 
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The  St.  Louis  Smelting  and  Refining  Company  v.  Sarah 
Rat,  C.  Christopher,  C.  A.  Lock,  and  F.  F.  Erune. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

This  case  presents  for  consideration  the  same  questions  de- 
termined iu  the  case  of  the  plaintiff  against  Kemp  and  others, 
and  upon  its  authority  the  judgment  of  the  court  below  must 
be  reversed  and  the  cause  remanded  for  a  new  trial ;  and  it  is 

so  ordered. 

Reversed. 


AuDLET  C.  Britton,  surviving  partner  of  Britton  &  Koontz, 
V.  Robert  Nicolls. 

Marcli  6,  1882. 

1.  The  duty  of  bankers  to  whom  notes  are  sent  for  collection  is  to  make 

uiqiiiry  for  the  maker's  place  of  business  or  residence  in  the  place 
where  tlie  notes  are  dated,  that  being  presumed  to  be  the  place  for 
payment,  and  to  use  reasonable  diligence  to  find  him,  in  order  to 
make  presentment  and  demand;  or  if  tlie  employment  of  a  notary 
public  is  sanctioned  by  the  usage  of  bankers  or  the  law  of  the  State, 
the  bankers,  instead  of  making  presentment  and  demand  personally, 
may  place  the  notes  in  the  hands  of  a  notary  for  the  performance  of 
that  duty. 

2.  Bankers  to  whom  notes  are  sent  for  collection,  who  transmit  them  to 

a  suitable  agent  at  the  place  of  payment  for  that  purpose,  or  who 
put  them  in  the  hands  of  reputable  notaries  for  presentment  or  de- 
mand in  places  where  law  or  usage  justifies  their  employment,  are 
not  responsible  for  the  negligence  or  default  of  sueli  sub-agents. 

3.  In  such  a  case  the  notary  is  the  agent  not  of  the  bankers,  but  of  the 

holder  of  the  note. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

A.  H.  Handy  and  James  Loiondes,  for  plaintiff  in  error. 

W.  L.  Nugent,  for  defendant  in  error. 
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Field,  J. — The  defendant  in  the  court  below  is  the  surviv- 
ing partner  of  the  firm  of  Britton  &  Koontz,  which  was  en- 
gaged in  the  banking  business  at  Natchez,  in  the  State  of  Mis- 
sissippi, in  1874  and  1875.  The  plaintiff  in  the  court  below, 
Nicolls,  was  at  that  time  a  citizen  of  Illinois,  and  the  present 
suit  is  brought  by  him  to  recover  damages  from  the  surviving 
partner  of  the  firm  for  its  neglect  to  present  for  paj'nieiit  to 
the  maker,  at  their  maturity,  two  promi'ssoiy  notes  sent  to  it 
for  collection,  by  reason  of  which  the  liability  of  a  responsible 
indorser  was  released. 

The  facts  in  the  case  are  briefly  these :  In  April,  1874,  the 
plaintiff  was  the  holder  of  a  promissory  note  of  one  John  I. 
Lambert  for  $3,666.66,  dated  at  Natchez  April  24, 1872,  and 
payable  to  his  order  two  years  after  date,  with  interest  at  the 
rate  of  eight  per  cent,  per  annum.  The  note  was  indorsed 
.by  three  parties  besides  the  payee — J.  M.  Reynolds,  John 
Memming,  and  J.  S.  Everet.  Flemming's  indorsement  was 
without  recourse  to  him ;  the  other  indorsements  were  with- 
out any  such  restriction  upon  the  liability  of  the  parties. 

In  April,  1874,  the  plaintiff  caused  this  note  to  be  sent, 
through  a  banking-house  in  Bloomington,  Illinois,  to  the  firm 
at  Natchez  for  collection.  The  only  instructions  accompanying 
it  were  that  it  was  to  be  collected  if  paid,  and  if  not  paid  on 
presentment  it  was  to  be  protested  and  notice  of  non-payment 
sent  to  the  indorsers. 

In  April,  1875,  the  plaintiff  was  the  holder  of  another  note 
of  the  same  maker,  identical  in  amount,  date,  and  terms  with 
the  first,  except  that  it  was  payable  in  three  years  after  date  ; 
and  it  was  indorsed  in  like  manner  by  the  same  indorsers. 
This  note  matured  on  the  27th  of  that  month.  Some  days 
previously  the  plaintiff'  sent  it  to  the  firm  at  Natchez,  with  in- 
structions to  collect  it  if  paid,  and  if  not  paid  to  have  it  de- 
livered to  a  protesting  officer  for  protest,  and  to  give  notice 
to  the  indorsers. 

No  information  as  to  the  I'esidence  of  the  maker  was  given 
to  the  firm  with  the  notes ;  nor  does  it  appear  that   either 
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member  of  it  had,  then  or  subsequently,  any  knowledge  on 
the  subject.  The  plaintift'  himself  was  ignorant  of  it.  He 
resided,  in  fact,  on  his  plantation,  twelve  or  fifteen  miles  from 
Natchez ;  be  bad  no  domicil  or  place  of  business  in  that 
city.  The  notes  not  being  paid  at  their  respective  maturities — 
the  first  one  on  the  27th  of  April,  1874,  and  the  second  one 
on  the  27th  of  April,  1875 — before  the  close  of  banking  hours 
on  those  days,  were  handed  by  the  firm  to  a  notary  public  of 
the  county,  with  instructions  to  demand  payment  of  them,  and 
if  they  were  not  paid  to  protest  them  and  send  notice  of  non- 
payment to  the  indorsers.  No  other  directions  were  given. 
The  notary  knew  that  the  maker  resided  on  his  plantation  and 
bad  no  place  of  business  in  the  city,  but  he  inquired  for  him 
at  the  post-office,  the  city  ball,  and  the  court-bouse — three  of 
the  most  public  places  there — and  not  finding  bim,  protested 
fhe  notes  for  non-payment  and  gave  notice  thereof  to  the 
indorsers. 

The  plaintiff  soon  afterwards  brought  suit  against  the  maker 
and  also  against  the  indorser  Everet,  which  proceeded  to 
judgment  and  execution ;  but  nothing  was  obtained  from  the 
parties.  Suit  was  also  brought  against  Reynolds,  the  first  in- 
dorser, in  which  judgment  passed  for  the  defendant,  on  the 
ground  that  due  presentment  of  the  notes  to  the  maker  and 
demand  of  payment  had  not  been  made  at  their  maturity,  by 
reason  of  which  the  indorser  was  released  from  liability.  It 
is  admitted  that  if  judgment  had  been  rendered  against  Rey- 
nolds, the  money  due  upon  the  notes  might  have  been  collected 
upon  execution.  The  plaintiff  thereupon  brought  the  present 
action. 

Tlie  notary  testified  that  in  his  endeavors  to  make  present- 
ment of  the  notes  for  payment,  he  had  acted  upon  his  own 
opinion  as  to  his  duty,  without  instructions  from  the  firm;  and 
because  he  considered  that  the  notes  being  dated  at  Natchez, 
and  no  place  of  payment  being  stated,  the  place  of  present- 
ment was,  in  law,  at  Natchez,  and  not  at  the  maker's  domicil 
outside  of  the  city. 
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The  surviving  partner,  Britton,  testified'  that  it  was  always 
the  custom  of  the  firm,  when  it  had  notes  for  collection,  whether 
its  own  or  those  belonging  to  others,  to  send  through  the  post- 
oflice  a  notice  of  their  amount  and  of  the  date  of  their  maturity 
to  the  proper  parties,  a  reasonable  time  before  the  notes  be- 
came payable,  and  if  payment  was  not  made  at  their  maturity, 
to  place  them  in  the  hands  of  a  notary  for  presentment  and 
protest ;  that  this  course  was  pursued  with  respect  to  the  notes 
in  question ;  that  Koontz,  the  deceased  partner,  who,  it  would 
seem,  took  special  charge  of  the  business  of  protesting  paper 
left  with  the  firm  for  collection,  when  that  was  necessary,  had 
inquired  of  several  persons  coming  into  the  banking-house  as 
to  the  residence  of  the  maker  of  the  notes,  and  on  one  occasion 
left  the  house  for  the  express  purpose  of  trying  to  ascertain  it, 
and  returned  stating  that  he  had  not  succeeded ;  and  that  "  the 
notary  would  have  to  comply  with  the  law  in  such  cases,  and 
present  at  several  of  the  most  public  places."  He  also  testified 
that  he  was  "certain  that  Koontz  made  diligent  efforts  to  as- 
certain Lambert's  (the  maker's)  place  of  residence,  and  that 
they  were  unsuccessful." 

-  Upon  the  facts  and  testimony  as  stated,  the  defendant,  among 
"other  things,  requested  the  court  to  instruct  the  jury,  in  sub- 
stance, that  if  the  bankers  had  no  knowledge  of  the  residence 
or  place  of  business  of  the  maker,  and  were  unable,  after  dili- 
gent inquiry  in  the  city  of  Natchez,  to  ascertain  the  same,  and 
thereupon,  at  the  maturity  of  the  notes,  handed  them  to  a  no- 
tary public  for  the  purpose  of  having  presentment  made  thereof 
to  the  maker  for  payment,  and  of  having  them  protested  in 
case  of  non-payment  and  notice  thereof  given  to  the  indorsers, 
then  the  bankers  were  not  liable  for  negligence  in  performing 
the  duties  intrusted  to  them,  nor  for  failure  of  the  notary  to 
discharge  the  duties  required  of  him  with  respect  to  the  de- 
mand of  payment. 

We  do  not  give  the  precise  language  of  the  instruction  asked, 
but  only  its  substance  and  purport.  The  court  refused  it,  and 
instructed  the  jury,  in  substance,  that  it  was  the  duty  of  the 
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bankers  to  ;perform  such  acts  as  the  law  required  to  charge  the 
indorsers  upon  the  notes,  which  were  to  present  them  to  the 
maker  for  payment  on  their  last  days  of  grace  respectively, 
and  upon  non-payment  to  give  notice  thereof  to  the  indorsers; 
and  that  the  bankers  were  not  exonerated  from  this  duty  by 
the  delivery  of  the  notes  to  the  notary  for  their  performance, 
unless  it  was  within  a  reasonable  time  for  him  to  present  the 
notes  to  the  maker,  and  to  demand  payment,  on  the  days  they 
respectively  became  due,  at  his  residence  or  place  of  business. 
To  the  refusal  of  the  instruction  asked,  and  to  those  given,  an 
exception  was  taken.  The  plaintiff  recovered  judgment  for 
the  amount  due  on  the  notes,  and  the  case  is  brought  here  for 
review.  - 

The  notes  being  dated  at  Natchez,  the  presumption  of  law, 
in  the  absence  of  other  evidence  on  the  subject,  is  that  that 
was  the.place  of  residence  of  the  maker,  and  that  he  contem- 
plated making  payment  there.  The  duty  of  the  bankers,  as 
collecting  agents,  was,  therefore,  to  make  inquiry  for  his  place 
of  business  or  residence  in  that  city,  and  if  he  had  either,  to 
make  there  the, presentment  of  the  notes,  but  if  he  had  neither, 
to  use  reasonable  diligence  to  find  him  for  that  purpose  ;  or  if 
the  employment  of  a  notary  public  for  that  object  was  sanc- 
tioned by  the  usage  of  bankers,  or  by  the  law  as  declared  by 
the  courts  of  the  State,  instead  of  making  the  presentment  and 
demand  personally,  they  could  have  placed  the  notes  in  his 
hands  for  the  performance  of  that  duty.  As  it  turned  out  that 
the  maker  had  neither  domicil  nor  place  of  business  in  the 
city,  and  was  absent  at  the  time  from  it,  no  demand  upon 
him  there  was  .possible,  nor  was  that  essential  to  charge  the 
indorsers. 

The  law  on  this  subject  we  consider  to  be  well  settled,  as 
will  be  seen  by  an  examination  of  the  numerous  adjudged  cases 
as  to  what  constitutes  due  presentment  and  demand  of  pay- 
ment of  commercial  paper,  and  what  will  excuse  both.  The 
only  point  upon  which  we  find  any  marked  dift'erence  of  opin- 
ion in  them  respects  the  liability  of  the  collecting  bankers  for 
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the  manner  in  which  the  notary,  to  whom  the  notes  are  deliv- 
ered for  presentment  and  protest,  discharges  his  duty. 

In  the  State  of  New  York  the  doctrine  obtains  that  bankers, 
to  whom  notes  are  intrusted  for  collection,  are  responsible  for 
the  failure  of  agents  employed  by  them  in  the  presentation  of 
the  notes  to  the  maker  and  in  protesting  them  when  not  paid, 
though  the  agents  are  notaries  exercising  'a  public  ofSce  and 
especially  charged  with  the  performance  of  such  duties.  In 
the  case  of  Allen  v.  The  Merchants'  Bank,  it  was  decided  by 
the  Court  of  Errors  of  that  State  that  the  liability  of  the  bank 
extended  to  any  neglect  of  duty  by  which  any  of  the  parties  to 
a  bill  are  released,  whether  arising  from  default  of  its  own 
officers  or  servants,  or  its  correspondents  at  a  distance,  or 
agents  employed  by  them.  Previously  a  more  limited  liability 
was  supposed  to  rest  upon  a  collecting  bank.  In  that  case  the 
bill  was  drawn  in  New  York  upon  parties  in  Philadelphia,  and 
placed  in  the  defendant's  bank  of  the  former  city  for  collec- 
tion, and  by  it  forwarded  to  a  bank  in  Philadelphia.  The  lat- 
ter bank  handed  it  to  a  notary  to  present  for  acceptance.  He 
presented  it,  but  omitted  to  give  notice  of  its  non-acceptance, 
by  which  a  responsible  indorser  was  released.  The  action 
was  against  the  collecting  bank  to  recover  the  amount  of  the 
bill,  and  was  brought  in  theSupei'ior  Court  of  the  city  of  New 
York,  where  the  jury  was  charged  that  the  defendant  was, 
upon  general  principles  of  law,  independently  of  any  custom 
or  usage,  or  of  any  agreement,  express  or  implied,  onlj'  bound 
to  transmit  the  bill  to  Philadelphia  in  due  time  to  some  com- 
petent agent,  and  that  it  was  not  liable  for  his  negligence  or 
omission  in  giving  notice  of  its  uon-acceptauce.  Judgment 
having  passed  for  the  defendant,  the  case  was  taken  to  the 
Supreme  Court  of  the  State  and  was  there  affirmed.  That 
court,  speaking  through  Mr.  Justice  Nelson,  said  that  "  a  note 
or  bill  of  exchange  left  at  a  bank  and  received  for  the  purpose 
of  being  sent  to  some  distant  place  for  collection,  would  seem 
to  imply,  upon  a  reasonable  construction,  no  other  agreement 
than  that  it  should  be  forwarded  with  due  diligence  to  some 
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competent  agent  to  do  what  should  be  necessary  in  the  prem- 
ises. ■  The  language  and  acts  of  the  parties  fairly  import  so 
much,  but  nothing  beyond  it.  The  person  leaving  the  note 
is  aware  that  the  bank  cannot  personally  attend  to  the  collec- 
tion, and  that  it  must,  therefore,  be  sent  to  some  distant  or 
foreign  agent,"  and  that  there  seemed  to  be  nothing  in  the 
nature  of  the  transaction  which  could  reasonably  imply  an 
assumption  for  the  fidelity  of  the  agent  abroad.  (15  Wend., 
481,  488.)  The  case  being  carried  to  the  Court  of  Errors,  the 
decision  of  the  Supreme  Court  was  reversed,  and  the  doctrine 
declared  that  the  bank  was  responsible  for  all  subsequent 
agents  employed  in  the  collection  of  the  paper.  The  reversal 
was  by  a  vote  of  fourteen  senators  against  ten,  Chancellor 
.Walworth,  who  composed  a  part  of  the  Court  of  Errors  in 
cases  appealed  from  the  Supreme  Court,  voting  with  the  mi- 
nority and  giving  an  opinion  for  affirmation  of  the  judgment 
Senator  "Verplank  delivered  the  prevailing  opinion.  (22  Wend., 
215.)  The  decision  has  since  been  followed  in  New  York,  and 
its  doctrine,  we  believe,  has  been  adopted  in  Ohio ;  but  in  the 
courts  of  other  States  it  has  been  generally  rejected  and  the 
views  expressed  by  the  Supreme  Court  approved. 

In  Dorchester  and  Milton  Bank  v.  New  England  Bank  it 
was  held  by  the  Supreme  Court  of  Massachusetts  that  when 
notes  or  bills,  payable  at  a  distant  place,  are  received  by  a 
bank  for  collection,  without  specific  instructions,  it  is  bound 
to  transmit  them  to  a  suitable  agent  at  the  place  of  payment, 
for  that  purpose ;  and  that  when  a  suitable  sub-agent  is  thus 
employed,  in  good  faith,  the  collecting  bank  is  not  liable  for 
his  neglect  or  default.  In  giving  its  judgment  the  court  re- 
ferred to  the  ruling  in  Allen  v.  The  Merchants'  Bank,  and 
observed  that  it  was  opposed  to  a  number  of  decisions  of  great 
authority,  and,  in  its  opinion,  was  not  well  founded  in  prin- 
ciple ;  that  if  the  bank  in  that  case  acted  in  good  faith  in 
selecting  a  suitable  sub-agent  where  the  bill  was  payable,  there 
was  no  principle  of  justice  or  public  policy  by  which  the  bank 
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should  be  made  liable  for  his  neglect  or  misfeasance.    (1  Gush,, 
177  to  187.) 

In  the  Supreme  Courts  of  Connecticut,  Marylaud,  Illinois, 
Wisconsin,  and  Mississippi,  the  doctrine  of  the  Supreme  Court 
of  New  York  in  the  case  reversed,  and  of  the  Supreme  Court 
of  Massachusetts  in  the  case  cited,  has  been  a,pproved  and  fol- 
lowed. In  the  New  York  case,  in  the  Court  of  Errors  it  was 
conceded  that  the  general  liability  of  the  collecting  bank 
might  be  varied  and  limited  by  express  agreement  of  the 
parties,  or  by  implication  arising  from  general  usage ;  and  in 
some  of  the  cases  in  other  States  proof  of  such  general  usage 
of  bankers  in  the  employment  of  notaries  was  permitted,  and 
a  release  thereby  asserted  from  liability  of  the  bank  for  any 
neglect  of  them.  Thus  in  Warren  Bank  v.  Sufiblk  Bank, 
which  arose  in  Massachusetts,  a  note  left  with  the  latter  bank 
for  collection  had  been  placed  at  the  close  of  banking  hours 
with  a  notary  public  for  presentment  and  protest,  and  by  his 
negligence  in  presenting  the  paper  to  the  maker  the  liability 
of  an  indorser  was  released.  The  bank  was  thereupon  sued. 
On  the  trial  proof  was  oft'ered  to  show  that  it  was  the  inva- 
riable usage  of  banks  in  Boston,  when  notes  were  sent  for  col- 
lection by  other  banks,  to  ke^p  them  for  payment  until  the 
close  of  banking  hours  on  the  day  they  became  payable,  and 
if  not  then  paid  to  put  them  into  the  hands  of  a  notary  public 
for  demand  on  the  maker  and  protest ;  and  that  the  defend- 
ant had  pursued  that  course.  The  court  below  decided  that 
if  there  were  negligence  on  the  part  of  the  notary,  the  evi- 
dence was  immaterial,  and  that  the  usage  did  not  constitute  a 
defense.  The  Supreme  Court  reversed  this  decision,  and  held 
that  the  evidence  was  admissible.  "  It  would,  we  think,"  said 
the  court,  "  have  authorized  the  jury  to  find  an  implied  agree- 
ment or  assent  to  the  employment  of  a  sub-agent  or  notary 
public  for  the  purpose  of  making  a  demand  on  the  maker, 
requiring  only  in  the  collecting  bank  due  diligence  and  care 
in  selecting  the  notary,  or  a  general  usage  binding  certainly 
those  who  were  conversant  of  it.     It  is  no  sufficient  answer 
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to  this  to  say  that  it  was  not  absolutely  necessary  to  employ  a 
notary  in  a  case  like  the  present,  to  certify  to  the  demand  and 
protest.  If  this  was  the  well-established  course  of  business, 
and  known  to  the  plaintiiis  when  they  sent  to  the  defendants 
this  note  for  collection,  they  must  be  bound  by  it."  (10  Cush., 
582-7.)  The  court  also  said  that  when  the  nature  of  the 
business  in  which  an  agent  is  engaged  requires  for  its  proper 
and  reasonable  execution  the  employment  of  a  sub-agent,  the 
principal  agent  is  not  responsible  for  the  default  of  the  sub- 
agent,  provided  a  proper  one  be  selected  ;  and  it  was  of  opinion 
that  if  the  usage  of  the  banks  authorized  the  employment  of  a 
sub-agent  holding  an  official  •  character,  it  then  became  a  case 
of  sub-agency,  with  its  incidents. 

In  the  case  at  bar  there  was  no  proof  of  any  general  usage- 
of  bankers  at  Natchez  as  to  the  employment  of  notaries  public- 
in  the  prfisentraent  and  protest  of  notes  left  with  them  for  col- 
lection.    But  we  have  before  us  the  decisions  of  the  Supreme- 
Court  of  Mississippi,  and  they  are  of  equal  potency  to  limit  the- 
liability  of  the  bankers  fpr  the  negligence  of  the  notary.     We- 
can  look  into  those  decisions  to  ascertain  what  the  law,  is-  in  that 
State,  and  how  far  it  has  modified  what  would  otherwise  be- 
deemed  the  general  law  on  any  particular  subject.     By  them; 
we  are  informed  that  it  is  the  settled  law  of  the-  State  that  a, 
"bank  receiving  commercial  paper,  as  an  agent  for  collection,, 
properly  discharges  its  duties,  in  case  of  non-payment,  by  plac- 
ing the  paper  in  the  hands  of  a  notary  public  to  be  proceeded 
with  in  such  manner  as  to  charge  the  parties  to  it  and  secure 
the  rights  of  the  real  owner;  and  that  the  bank  is  not  liable  in, 
such  cases  for  the  failure  of  the  notary  to,  perform  his  duty." 
This  is  the  language  used  by  that  court  in  Bowling  v.  Arthur,. 
34  Miss.,  .52;  and  in  support  of  it  the  cases  of  Tiernan  v.  Com- 
mercial Bank  of  Natchez,  7  How.,  (Miss.,)  648,  and  of  Com- 
mercial Bank  of  Manchester  v.  Agricultural  Bank,  7  S.  &  M., 
592,  are  cited.     And  the  court  adds  that  these  cases  decide 
that  the  notary  is  the  sub-ageut,  of  the^  holder,,  through  the 
c 
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bank,  and  as  such  is  liable  to  him;  and  it  is  satisfied  that  the 
rule  declared  in  them  is  correct. 

By  a  statute  of  Mississippi  notaries  are  authorized  to  protest 
promissory  notes  as  well  as  bills  of  exchange,  and  they  are  re- 
quired to  keep  a  record  of  their  notarial  acts  in  such  cases; 
and  the  record  is  admissible  in  evidence  in  the  courts  of  the 
State  just  as  though  the  notary  were  present  and  interrogated 
respecting  the  matters  recorded.  And  it  was  decided  in  the 
case  of  Bowling  v.  Arthur  that,  under  the  statute,  it  is  a  part 
of  the  duty  of  the  notary,  when  protesting  paper,  to  give  all 
notices  of  dishonor  required  to  charge  the  parties  to  it. 

Judged  by  the  law  of  Mississippi,  the  bankers,  Britton  & 
Koontz,  discharged  their  duty  to  the  plaintiff  when  they  de- 
livered the  notes,  received  by  them  for  collection,  to  the  notary 
public.  There  is  no  question  as  to  his  habits  or  qualifications. 
He  was  not  connected  in  business  with  the  bankers,  nor  em- 
ployed by  them  except  in  his  official  character.  What  more 
could  they  have  done,  as  intelligent  and  honest  collecting 
.agents,  desirous  of  performing  all  that  was  required  of  them  by 
the  law,  ignorant,  as  they  were,  of  the  residence  or  place  of 
■business  of  the  maker  of  the  notes,  and  having  unsuccessfully 
made  diligent  inquiry  for  him  ?  Had  they  known  that  the 
maker  resided  on  his  plantation  without  the  city  limits  in  time 
to  make  the  demand  upon  him,  it  might,  perhaps,  have  been 
incumbent  upon  them  to  forward  the  notes  there  for  present- 
ment. It  is  not  necessary  to  express  any  opinion  on  this  head, 
tbr  the  only  question  is  whether,  on  the  knowledge  they  pos- 
sessed, they  discharged  their  whole  duty.  For  the  reasons 
stated  we  are  of  opinion  that  they  did  all  that  the  law  required 
of  them. 

The  notary,  it  is  urged,  was  aware  of  the  residence  of  the 
maker ;  but  me  do  not  perceive  how  this  could  affect  the  liability 
of  the  bankers.  We  are  not  prepared  to  say  that  even  with 
this  knowledge,  he  was  bound,  receiving  the  paper  at  the  close 
of  banking  hours,  tO;go  out  of  thehmits  of  the  city  topre- 
sant  it  to  .the.Jnjaker.    .He  took  the  paper  to  inquire  for  the 
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maker  in  the  city,  not  outside  of  it,  and  to  make  presentment 
if  he  were  fomid.  If  his  knowledge  of  the  residence  of  the 
maker  could  have  required  him  to  leave  the  city,  so  it  would 
have  done  had  the  maker  resided  one  hundred  miles  distant 
instead  of  twelve  or  fifteen.  But  on  this  head  we  are  not  call- 
ed upon  to  express  an  opinion.  It  is  enough  here  that  the 
notary  was  not,  in  this  matter,  the  agent  of  the  bankers.  He 
was  a  public  officer,  whose  duties  were  prescribed  by  law,  and 
when  the  notes  were  placed  in  his  hands,  in  order  that  such 
steps  should  be  taken  by  him  as  would  bind  the  iudorsers  if 
the  notes  were  not  paid,  he  became  the  agent  of  the  holder  of 
the  notes.  For  any  failure  on  his  part  to  perform  his  whole 
duty,  he  alone  was  liable;  the  bankers  were  no  more  liable  than 
they  would  have  been  for  the  unskillfulness  of  a  laweyr  of  re- 
puted ability  and  learning,  to  whom  they  might  have  handed 
the  notes  for  collection,  in  the  conduct  of  a  suit  brought  upon 
them. 

The  fact  that  in  the  action  against  the  indorser  Eeynolds, 
judgment  passed  in  his  favor,  on  the  ground  that  due  present- 
ment and  demand  of  payment  had  not  been  made  of  the 
maker,  can  have  no  weight  in  this  case.  The  bankers  were 
not  parties  to  that  action,  had  no  control  over  its  management, 
and  are  not  bound  by  the  judgment  rendered.  If  the  plain- 
tiii'  was  not  satisfied  with  that  judgment  he  should  have  ap- 
pealed from  it.  The  rulings  of  the  court  in  that  case  are  not 
authority  in  this. 

It  tbllows  from  these  views  that  the  instruction  refused  should 
have  been  given,  and  that  the  instructions  given  should  have 
been  refused.  The  judgment  must,  therefore,  be  reversed,  and 
the  cause  remanded  for  a  new  trial ;  and  it  is  so  ordered. 

Keveesed. 
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James  Pott,  Edwin  Young,  and  James  B.  Youns  v.  Chestek 
A.  Arthur,  collector  of  the  port  of  New  York. 

March  8, 1882. 

Books  imported  in  August,  1874,  were  subject  to  a  duty  of  twenty-five 
per  cent,  under  section  2504,  schedule  M,  of  the  United  States  Re- 
vised Statutes,  and  are  not  entitled  to  the  reduction  of  ten  per  cent, 
made  by  section  2503  of  the  United  States  Revised  Statutes  made 
"on  all  paper  and  manufactures  of  paper,  excepting  unsized  printing 
paper,  books,"  &c. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Edward  Hartley  and  Walter  H.  Coleman  for  plaintiffs  in  error. 

S.  F.  Phillips,  Solicitor- General,  for  defendant  in  error. 

Bradley,  J. — This  was  an  action  brought  against  the  col- 
lector of  customs  of  New  York  to  recover  back  duties  paid 
on  books  imported  in  August,  1874.  A  duty  of  25  per  cent. 
ad  valorem  was  exacted ;  whilst  the  plaintiffs  claim  that  they 
should  have  been  required  to  pay  only  90  per  centum  of  that 
amount,  or  22J  per  cent,  ad  valorem. 

As  the  law  stood  at  the  time,  in  section  2504,  schedule  M, 
of  the  Revised  Statutes,  page  474,  a  duty  of  25  per  cent,  ad 
valorem  was  imposed  on  "  books,  pamphlets,  blank  books,  &c." 
But  by  section  2503  it  was  provided  that,  on  the  goods  enume- 
rated therein  only  90  per  cent,  of  the  duties  imposed  by  the 
said  schedules  should  be  levied  and  collected;  and  amongst 
the  articles  enumerated  for  the  reduction  were  those  contained 
in  the  following  speciiication,  namely : 

"  All  paper  and  manufactures  of  paper,  excepting  unsized 
printing  paper,  books  and  other  printed  matter,  and  excepting 
sized  or  glazed  paper  suitable  only  for  printing  paper." 

Of  course  the  articles  expressly  excepted  in  this  clause  are 
not  entitled  to  the  proposed  reduction.  The  question  is  whether 
by  the  words  used  books  are  excepted  from  the  general  class 
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of  articles  designated  as  paper  and  manufactures  of  paper,  in- 
tended to  be  benefited,  or  whether  they  are  enumerated  as 
independent  articles  entitled  to  the  reduction.  The  plaintiffs 
contend  that  they  are  not  embraced  iu  the  exception,  because 
they  do  not  properly  belong  to  the  class  of  articles  designated 
as  "paper  and  manufactures  of  paper,"  and  cannot,  therefore, 
be  excepted  therefrom.  A  thing  that  is  excepted,  they  argue, 
must  necessarily  belong  to  the  class  of  things  from  which  it  is 
excepted.  This,  of  course,  is  true  as  a  general  proposition, 
but  the  question  is  whether  it  applies  to  the  clause  of  the  act 
in  question.  Eo  man  of  literary  culture,  it  is  true,  would  call 
a  book  paper  or  a  manufacture  of  paper,  any  more  than  he 
would  designate  a  masterpiece  of  Raphael  as  canvas  or  a  man- 
ufacture of  canvas.  By  a  license  of  speech,  it  is  true,  he 
might  say  that  a  particular  book  was  mere  waste  paper,  or 
rubbish,  or  that  a  particular  picture  was  nothing  but  a  piece  of 
spoiled  canvas;  but  speaking  seriously,  and  in  accordance 
with  good  usage,  he  would  not  make  such  an  application  of 
terms.  All  this,  however,  has  little  to  do  in  construing  the 
act  in  question.  If  Congress  had  reduced  the  duty  on  all 
manufactures  of  wood  and  leather  except  cutlery,  we  should 
be  obliged  to  regard  cutlery  as  excepted,  in  the  particular  case, 
from  the  manufactures  of  wood  and  leather  intended  to  be 
benefited  by  the  law.  Our  duty  is  to  get  at  the  intent  of  the 
law;  we  are  not  responsible  for  its  style.  And  in  the  present 
case  the  intent  seems  to  be  unmistakable.  The  language  under 
consideration  first  appeared  in  the  act  of  1872,  chapter  315, 
and  was  not  accompanied  by  the  concluding  exception,  but 
read  as  follows :  "  On  all  paper  and  manufactures  of  paper, 
excepting  unsized  printing  paper,  books,  and  other  printed 
matter."  The  additional  exception  was  added  in  the  revision. 
It  can  hardly  be  doubted  that,  as  the  words  were  used  in  the 
act  of  1872,  "books  and  other  printed  matter  "  were  included 
in  the  exception.  We  have  no  doubt  that  such  is  the  intent 
and  meaning  of  the  same  words  in  the  Revised  Statutes.  In 
io  v3 
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tran8ferring  the  language,  it  is  to  be  presumed  that  it  was  in- 
tended to  transfer  the  sense. 

The  judgment  of  the  Circuit  Court  is  alBrmed. 

Affirmed. 


The  German  Savings  Bank  in  the  City  of  New  York  v. 
Joseph  Archbold,  collector  of  internal  revenue. 

March  6, 1882. 

The  concluding  clause  of  section  3408  of  the  Revised  Statutes  of  the 
United  States  relating  to  tax  on  deposits  in  savings  banks,  was  not 
changed  in  meaning,  but  merely  made  clearer  by  tlie  amendment  of 
1879 ;  and  means  that  such  deposits  are  exempt  from  taxation  to  the 
extent  in  whicli  they  are  invested  in  United  States  securities,  and 
also  to  the  extent  of  two  thousand  dollars ;  that  is,  that  each  deposit 
was  exempt  from  taxation  to  that  extent,  and  not  merely  such 
deposits  as  did  not  reach  that  sum. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

William  M.  Eoarts  and  Lewis  Sanders,  for  plaintiff  in  error. 

S.  F.  Phillips,  Solicitor- General,  for  defendant  in  error. 

Field,  J. — The  plaintifl"  is  a  savings  bank,  incorporated  by 
the  Legislature  of  New  York,  and  the  defendant  was  in  1876 
a  collector  of  internal  revenue  in  the  district  in  which  the 
plaintiff  did  business.  The  present  action  is  brought  to  re- 
cover the  amount  of  certain  taxes  and  penalties  collected  by 
him  from  tbe  bank  in  that  year.  Its  determination  involves 
the  construction  of  the  concluding  clause  of  section  3408  of 
the  Revised  Statutes,  exempting  deposits  of  money  in  savings 
banks,  under  two  thousand  dollars,  from  the  tax  imposed  by 
the  previous  clause  of  the  same  section  on  deposits  generally. 
The  section  declares  that  a  tax  of  one  twenty-fourth  of 
one  per  cent,  shall  be  levied  each  month  on  the  average 
amount  of  deposits  of  money,  subject  to  payment  by  check  or 
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draft,  witli  any  person,  association,  company,  or  incorporation 
engaged  in  the  banking  business.  The  concluding  clause  pro- 
vides that  deposits  in  savings  banks  "  having  no  capital  stock, 
and  doing  no  other  business  than  receiving  deposits  to  be 
loaned  or  invested  for  the  sole  benefit  of  the  parties  making 
such  deposits,  without  profit  or  compensation  to  the  association 
or  company,  shall  be  exempt  from  tax  on  so  much  of  their 
deposits  as  they  have  invested  in  securities  of  the  United 
States,  and  on  all  deposits  not  exceeding  two  thousand  dol- 
lars made  in  the  name  of  any  one  person." 

The  plaintifi'is  a  savings  bank  of  the  character  here  men- 
tioned, but  the  language  used  in  expressing  the  exemption  is 
not  as  happy  as  could  be  desired.  "  Deposits  in  *  *  *  savings 
banks  *  *  *  shall  be  exempt  from  the  tax  on  so  much  thereof 
as  they  have  invested  in  securities  of  the  United  States,  *  *  * 
and  on  all  deposits  not  exceeding  two  thousand  dollars,"  is 
the  form  in  which  the  law  is  given.  "  Deposits  on  deposits  " 
not  exceeding  a  certain  amount  is  not  a  felicitous  mode  of 
expressing  the  legislative  purpose.  The  bank,  believing  that 
the  exemption  extended  to  two  thousand  dollars  of  all  de- 
posits, reported  the  balance  as  the  amount  of  its  deposits  sub- 
ject to  the  tax,  and  paid  the  sum  of  $253  assessable  thereon. 
The  collector  of  internal  revenue  took  a  ditferent  view  of  the 
law,  and  held  that  the  exemption  applied  only  to  such  deposits 
as  amounted  to  two  thousand  dollars  or  under  that  sum.  He, 
accordingly,  levied  upon  all  other  deposits  a  tax,  which 
amounted  to  $5,236 ;  and  although  the  savings  bank  acted 
on  the  advice  of  counsel,  and,  as  the  court  specifically  finds, 
in  good  faith,  without  any  fraudulent  intent,  and  readily  in- 
formed the  collector,  at  his  request,  of  the  amount  of  all  its 
deposits,  that  oflicer  added  to  this  $5,236  a  penalty  of  one 
hundred  per  cent.,  as  though  the  return  made  by  the  bank  had 
been  a  false  and  fraudulent  one ;  and,  also,  a  further  penalty 
of  five  per  cent,  for  a  failure  to  pay  the  tax  assessed  within 
the  prescribed  period,  and  interest  upon  the  whole,  making 
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the  gross  sum  of  $10,838.52.  This  amount  being  collected  by 
distraint,  the  present  action  is  brought  to  recover  it. 

The  conckiding  clause  of  the  section  in  question,  in  our 
judgment,  intended  to  exempt  from  the  tax  all  deposits  to  the 
extent  in  which  they  were  invested  in  United  States  securities, 
and  also  to  the  extent  of  two  thousand  dollars.  We  think  that 
the  term  "  deposits,"  as  it  is  last  used,  is  to  be  taken  as  equiva- 
lent to  the  terms  "  sums  deposited  "  or  "  sums,"  and  the  clause 
be  read  as  if  the  language  were :  "  The  deposits  in  *  *  *  * 
savings  banks  *  *  *  *  shall  be  exempt  from  tax  on  so  much 
thereof  as  they  have  invested  in  securities  of  the  United  States, 
and  on  all  sums  not  exceeding  two  thousand  dollars  deposited 
in  the  name  of  any  one  person." 

This  construction  gives  a  clear  meaning  to  the  clause  and 
avoids  the  inconsistency  of  holding  that  the  addition  of  a 
single  mill  to  two  thousand  dollars  would  subject  the  whole 
deposit  to  the  tax,  even  though  such  addition  might  be  the 
accumulation  of  interest.  It  upholds,  also,  the  policy  of  en- 
couraging and  protecting  savings  by  exempting  those  of  each 
depositor  to  a  certain  amount;  and  is  in  harmony  with  the 
amendment  of  the  act  made  in  1879  to  obviate  the  possibility 
of  the  construction  which  the  defendant  adopted.  That  amend- 
ment declares  that  savings  banks  shall  be  exempt  from  tax  on 
80  much  of  their  deposits  "as  they  have  invested  in  securities 
of  the  United  States,  and  on  two  thousand  dollars  of  savings 
deposits,  and  nothing  in  excess  thereof,  made  in  the  name  of 
and  belonging  to  any  one  .person."  (20th  Statute,  chapter 
169.) 

But  the  section,  as  it  originally  stood,  meant,  in  our  judg-. 
ment,  the  same  thing.  The  interpretation  we  give  to  it  secures, 
■equally  with  the  amendment,  uniformity  in  the  tax,  and  lays 
its  burdens  alike  upon  all.  An  interpretation  which  accom- 
plishes this  end  in  the  operation  of  tax  laws  should  be  pre- 
ferred to  one  leading  to  a  different  result. 

It  follows  that  the  defendant  erred  in  his  construction  of  the 
ilaw ;  that  the  assessment  of  the  tax  on  all  deposits  which  ex- 
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ceeded  two  thousand  dollars,  without  any  deduction  of  that 
amount,  and  the  imposition  of  a  penalty  for  not  making  a 
return  in  accordance  with  his  views,  were  illegal,  and  that  the 
moneys  thus  exacted  from  the  savings  bank  should  be  re- 
turned. We  express  no  opinion  as  to  the  legality  of  imposing 
a  penalty  where  no  fraud  was  intended.  As  a  general  thing, 
the  imposition  of  a  penalty  implies  delinquency  by  the  party 
on  whom  it  is  imposed.  Its  consideration,  however,  is  imma- 
terial in  view  of  the  construction  we  give  to  the  law. 

Upon  the  agreed  statement  of  facts,  the  plaintiff  was  en- 
titled to  recover  the  amount  exacted  from  him,  with  interest. 
The  judgment  of  the  court  below  must,  therefore,  be  reversed, 
and  the  cause  remanded  with  directions  to  enter  judgment  in 
his  favor  accordingly ;  and  it  is  so  ordered. 

Kevbrsed. 


Caroline  A.  Moores  v.  Citizens'  National  Bank  of  Piqua. 

Marcll  6,  1882. 

1.  The  construction  given  by  tho  Snpieme  Court  of  a  State  to  a  statute 

of  limitations  of  the  State  will  be  followed  by  this  conrt  in  a  case  de- 
cided the  other  way  in  the  Circuit  Court  before  the  decision  of  the 
State  court. 

2.  The'erroneous  sustaining  of  a  demurrer  to  a  replication  to  one  of  sev- 

eral defenses  in  the  answer  requires  the  reversal  of  a  final  judgment 
for  the  defendant,  which  is  not  clearly  shown  by  the  record  to  have 
proceeded  upon  other  grounds. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

The  action  was  brought  by  Caroline  A.  Moores  against  the 
Citizens'  National  Bank  of  Piqua,  in  March,  1873.  The  amend- 
ed petition,  filed  on  the  11th  of  February,  1874,  and  subse- 
quently amended  by  leave  of  court  in  some  particulars,  after 
a  motion  of  the  defendant  to  require  the  plaintiff  to  make  it 
more  specific,  alleged  that  the  defendant  was  a  banking  cor- 
poration duly  incorporated  under  the  laws  of  the  United  States 
in  1864,  with  a  capital  stock  of  one  thousand  shares  of  one  hun- 
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dred  dollars  each,  of  which  the  whole  was  paid  in  and  certifi- 
cates issued  to  the  stockholders ;  that  on  the  15th  of  July,  1867, 
G.  Volney  Dorsey  was  president  and  Robert  B.  Moores  was 
cashier,  and  they  were  charged  with  the  keeping  of  its  transfer 
books  and  the  issue  of  certificates  of  stock ;  that  on  that  day 
Robert  B.  Moores  represented  himself  to  the  plaintiff"  and  ap- 
peared on  the  books  of  the  bank  to  be  the  owner  of  more  than 
ninety-one  shares,  and  she  purchased  of  him  ninety-one  shares, 
and  paid  him  therefor  the  sum  of  $9,100  in  money,  and  he,  as 
cashier  and  stockholder,  falsely  and  fraudulently  represented 
to  her  that  he  had,  in  consideration  of  such  purchase  and  pay- 
ment by  her,  assigned  and  transferred  the  ninety-one  shares 
to  her  on  the  books  of  the  bank,  and  thereupon  Dorsey  as 
president  and  Robert  B.  Moores  as  cashier  signed  aud  issued 
to  her  a  certificate  therefor  in  the  usual  form ;  that  the  plain- 
tiff believed  and  relied  upon  the  representations  of  Robert  B. 
Moores,  as  cashier  and  stockholder,  that  the  stock  had  been 
duly  transferred  by  him  to  her  on  the  books  of  the  bank,  and 
that  the  certificate  was  duly  issued  and  was  valid ;  that  she  was 
recognized  as  a  stockholder  for  that  amount  of  stock  until  on 
or  after  the  1st  of  January,  1873,  when  she  first  learned  that 
the  defendant  disputed  the  validity  of  the  certificate,  denied 
that  any  transfer  had  been  made  to  her  upon  its  books,  and 
refused  to  recognize  her  as  a  stockholder ;  that  after  the  issue  of 
the  certificate  to  her  the  defendant  fraudulently  permitted  and 
procured  Robert  B.  Moores  to  make  on  its  books  transfers  of 
all  the  stock  owned  by  him,  or  standing  in  his  name,  to  Dor- 
sey, its  president,  for  its  benefit,  and  refused  and  still  refuses 
to  recognize  the  plaintiff' as  owner  of  the  stock,  or  to  recognize 
the  validity  of  the  certificate ;  that  the  facts  that  no  transfer 
had  been  made  to  the  plaintiff  on  the  books  of  the  bank  at  the 
time  of  the  issue  and  delivery  of  the  certificate  to  her,  that  the 
certificate  was  not  authorized  by  the  bank  or  recognized  by  it  as 
valid,  and  that  the  stock  standing  in  the  name  of  Robert  B. 
Moores  had  been  transferred  on  the  books  to  its  president, 
were  fraudulently  concealed  by  the  defendant,  through  its 
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cashier,  Kobert  B.  Moores,  and  she  was  aware  of  no  circum- 
stances calling  for  inquiry  on  her  part  until  after  the  1st  of 
January,  1873 ;  that  by  reason  of  the  fraudulent  conduct  and 
acts  aforesaid  of  the  defendant  the  certificate  was  invalid  and 
worthless  in  her  hands,  and  she  had  lost  the  sum  of  $9,100 
paid  by  her  therefor;  and  that  the  defendant  had  been  re- 
quested by  the  plaintiff  to  repay  or  reimburse  that  sum  to  her, 
or  to  recognize  the  validity  of  the  certificate,  and  had  refused 
so  to  do. 

The  defendant  filed  an  answer  setting  up  three  grounds  of 
defense:  1st.  Averring  that  the  plaintiff's  alleged  cause  of 
action  did  not  accrue  within  four  years  next  preceding  the 
commencement  of  the  action,  and  denying  that  the  plaintiff" 
was  ignorant  of  the  facts  set  forth  in  her  petition,  if  they  ex- 
isted, or  of  facts  which  called  upon  her  to  inquire  as  to  the 
validity  of  the  certificates,  until  the  1st  of  January,  1873,  or 
any  other  date  after  the  loth  of  July,  1867.  2d.  Averring 
that,  pursuant  to  an  agreement  made  by  the  plaintiff'  and  her 
husband  with  Robert  B.  Moores  and  William  B.  Moores  on 
the  15th  day  of  July,  1867,  which  the  defendant  had  no  knowl- 
edge of,  interest  in,  or  connection  with,  the  sum  of  §9,1 00  had 
been  repaid  to  the  plaintiff  by  William  for  the  paper  purport- 
ing to  be  a  certificate  of  stock,  and  Robert  had  thereby  become 
entitled  to  take  up  the  same.  3d.  Averring  that  the  paper 
purporting  to  be  a  certificate  of  stock  was  executed  and  de- 
livered by  Robert  to  the  plaintiff  in  violation  of  his  duty,  and 
without  the  knowledge  or  consent  of  Dorsey  or  any  other  offi- 
cer of  the  defendant ;  that  according  to  the  defendant's  rules 
and  usages  no  one  could  procure  a  certificate  of  stock  without 
the  contemporaneous  surrender  of  a  certificate  for  an  equal 
amount  for  cancellation;  and  that  before  the  15th  of  July, 
1867,  all  the  shares  previously  held  by  Robert  had  been  trans- 
ferred by  him,  and  on  the  books  of  the  bank,  to  other  persons. 

The  plaintiff'  replied,  alleging,  as  to  the  first  ground  of  de- 
fense, first,  that  at  and  before  the  15th  of  July,  1867,  and  ever 
since,  she  was  a  married  woman ;  and  second,  that  the  cause 
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of  action  did  accrue  within  four  years,  and,  as  to  the  second 
ground  of  defense,  denying  the  agreement  and  payment  there- 
in alleged,  and  demurred  to  the  third  ground  of  defense.  The 
defendant  demurred  to  both  the  replies,  for  the  reason  that 
they  did  not  constitute  good  replies  to  the  first  ground  of 
defense. 

The  court  ordered  that  the  defendant's  demurrer  to  the  plain- 
tiffs first  reply  to  the  first  ground  of  defense  be  sustained,  to 
which  the  plaintiff  excepted ;  ordered  that  the  defendant's  de- 
murrer to  the  plaintiffs  second  reply  to  the  first  ground  of  de- 
fense be  overruled,  to  which  the  defendant  excepted;  order- 
ed that  the  plaintifl"'s  demurrer  to  the  third  ground  of  defense 
be  sustained,  to  which  the  defendants  also  excepted ;  and  gave 
the  parties  leave  to  plead  within  thirty  days,  which  did  not  ap- 
pear to  have  been  availed  of. 

The  defendants  afterwards,  by  leave  of  court,  in  lieu  of  the 
third  ground  of  defense,  filed  an  amendment  of  the  answer 
denying  that  Dorsey  had  any  connection  with  the  transaction 
alleged  in  the  petition,  or  that  he  issued  to  the  plaintiff"  the  cer- 
tificate therein  set  forth,  or  that  Robert  B.  Moores,  as  its  cash- 
ier, or  in  his  official  capacity,  issued  the  certificate  to  her,  or 
that  he  held  any  certificate  of  stock  in  the  bank  on  the  15th  of 
July,  1867,  or  at  any  time  thereafter ;  alleging  that  according 
to  its  rules  and  usages  no  one  was  entitled  to  receive  a  certifi- 
cate of  ownership  of  shares  without  the  surrender  of  a  certifi- 
cate of  corresponding  amount  for  cancellation, — all  of  which 
was  well  known  to  the  plaintiff;  and  denying  generally  all  alle- 
gations of  fraud  or  negligence  contained  in  the  petition.  And 
it  was  ordered  by  the  court  that  "the  default  herein  " — of  which 
there  was  no  previous  mention  in  the  record — be  set  aside,  and 
the  plaintitt"  have  leave  to  reply;  and  she  did  reply,  joining  is- 
sue on  the  denials  and  denying  the  allegations  of  the  amended 
answer. 

The  record  stated  that  the  parties  afterwards,  by  their  attor- 
neys, filed  a  written  stipulation  waiving  a  jury,  and  "submitted 
the  case  to  the  court  upon  the  issue  joined.     On  consideration 
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whereof  the  court  find  the  issues  to  be  in  favor  of  the  defend- 
ant, to  which  finding  the  plaintift"  by  her  attorneys  excepts." 
The  bill  of  exceptions  presented  by  the  plaintiff  and  allowed  by 
the  judge  presiding  at  the  trial  stated  that  the  case  was  sub- 
mitted to  the  court  upon  all  the  evidei:ce,  (which  was  in  writ- 
ing arid  annexed  to  the  bill,)  and  "  thereupon  the  court  found 
for  the  defendant,  to  which  the  plaintiff  excepted." 

The  Civil  Code  of  Ohio  of  1853,  in  the  chapter  concerning, 
the  limitation  of  personal  actions,  provided  that  the  following 
actions  should  be  brought  within  four  years  next  after  the  cause 
of  action  shall  have  accrued,  namely,  "  an  action  for  an  injury 
to  the  rights  of  the  plaintiff,  not  arising  on  contract,  and  not 
hereinafter  enumerated;"  and  "an  action  for  relief  on  the 
ground  of  fraud ;  the  cause  of  action  in  such  case  shall  not  be 
deemed  to  have  accrued  until  the  discovery  of  the  fraud;"  (sees. 
12,  15;)  and  that  "if  a  person  entitled  to  bring  any  action 
mentioned  in  this  chapter,  except  for  a  penalty  or  forfeiture, 
be,  at  the  time  the  cause  of  action  accrued,  within  the  age  of 
twenty-one  years,  a  married  woman,  insane  or  imprisoned, 
every  such  person  shall  be  entitled  to  bring  such  action  within 
the  respective  times  limited  by  this  chapter,  after  such  disa- 
bility shall  be  removed ;"  (sec.  19 ;)  and,  in  the  chapter  concern- 
ing parties  to  civil  actions,  provided  that  "where  a  married 
woman  is  a  part}',  her  husband  must  be  joined  with  her;  ex- 
cept when  the  action  concerns  her  separate  property  she  may 
sue  without  her  husband,  by  her  next  friend ;  when  the  action 
is  between  herself  and  her  husband,  she  may  sue  or  be  sued 
alone ;  but  in  every  such  action  other  than  for  a  divorce  or  ali- 
mony, she  shall  prosecute  and  defend  by  her  next  friend."  (Sec. 
28 ;  2  Kev.  Stat,  of  Ohio  (Swan  &  Critchfleld's  ed.),  947,  949, 
953.)  The  section  last  cited  has  been  amended  by  the  act  of 
April  15, 1870,  section  1,  by  providing  that  in  actions  concerning 
her  separate  property  she  may  sue  and  be  sued  alone,  and  shall 
in  no  case  be  required  to  promote  or  defend  by  her  next  friend. 
(67  Ohio  Laws,  111.)      ' 
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Taft^  Lloyd  and  Stallo,  Kittredge  ^  Shoemaker,  for  plaintiff 
in  error. 

W.  M.  Ramsey,  for  defendant  in  error. 

Gray,  J. — The  principal  embarrassment  in  this  case  arises 
from  the  difficulty  of  ascertaining  from  the  prolix  and  obscure 
record  what  was  actually  decided  in  the  court  below. 

The  decision  of  the  court  sustaining  the  demurrer  to  the 
pilaintitf's  first  reply  to  the  first  ground  of  defense  was  based 
upon  the  position  that  the  exception  in  the  statute  of  limitations 
of  Ohio  in  favor  of  a  married  woman  was  repealed  by  the  stat- 
ute of  1870,  by  which  it  was  enacted  that  a  married  woman 
might  sue  alone  in  actions  concerning  her  separate  property. 
That  decision  was  in  accordance  with  an  opinion  of  the  ma- 
jority of  the  Supei'ior  Court  of  Cincinnati  in  Ong  v.  Sumner, 
1  Cincinnati  Superior  Court,  424,  which  appears  to  have  been 
the  only  decision  upon  the  question  in  the  courts  of  Ohio  at  the 
time  of  the  trial  of  the  present  case  in  the  Circuit  Court.  But 
in  Lawrence  Eailroad  v.  Cobb,  35  Ohio  State,  94,  the  Supreme 
Court  of  Ohio  has  since  adjudged  that  even  if  the  statute  of 
1870  withdrew  the  protection  of  coverture — a  point  which  it 
did  not  decide — ^yet  the  action  of  a  married  woman  was  not 
barred  until  four  years  after  the  passage  of  this  statute;  and 
the  construction  thus  given  to  the  statute  by  the  highest  court 
of  the  State  should  be  followed  by  this  court.  (Tioga  Eail- 
road V.  Blosaburgh  &  Corning  Eailroad,  20  Wall.,  137;  Kibbe 
V.  Ditto,  93  U.  S.,  674;  Fairfield  v.  Gallatin  County,  100 
U.  S.,  47.) 

It  follows  that  the  order  sustaining  the  demurrer  to  the  plain- 
tiff's first  reply  was  erroneous,  and  that  the  judgment  below 
in  favor  of  the  defendant  must  be  reversed,  unless  it  clearly 
appears  that  the  plaintift'  was  not  prejudiced  by  the  error. 
(Deery  v.  Cray,  5  Wall.,  795;  Knox  County  Bank  v.  Loj'd,  18 
Ohio  State,  353.) 
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To  the  first  ground  of  defense  stated  in  the  answer,  namely, 
that  the  cause  of  action  did  not  accrue  within  four  years,  the 
plaintiff'  had  made  two  replies :  the  first,  in  the  nature  of  con- 
fession and  avoidance,  that  she  was  a  married  woman  ;  the  sec- 
ond, in  the  nature  of  a  traverse,  that  the  action  did  accrue  within 
four  years.  This  allegation  of  fact  in  the  second  reply  cannot 
affect  the  issue  of  law  raised  by  the  defendant's  demurrer  to 
the  first  reply.  After  that  demurrer  had  been  sustained,  the 
case,  as  was  assumed  and  contended  by  the  learned  counsel  for 
the  defendant  at  the  argument,  presented  three  issues:  1st. 
Whether  the  cause  of  action  accrued  within  four  3'ears;  2d. 
Whether  there  had  been  a  payment,  as  alleged  in  the  second 
ground  of  defense;  3d.  Upon  the  third  ground  of  defense, 
which  included  a  general  denial  of  all  the  material  allegations 
in  the  petition. 

A  verdict  of  a  jury,  or,  where  a  trial  by  jury  is  waived,  a 
finding  by  the  court,  upon  any  one  of  these  issues,  would  be 
sufficient  to  sustain  a  general  finding  for  the  defendant,  and 
would  render  the  other  issues  of  fact  immaterial.  The  bill 
of  exceptions  merely  states  generally  that  "the  court  found  for 
the  defendant;"  and  the  statement  in  the  record,  that  under  a 
submission  "  upon  the  issue  joined "  the  court  found  "  the 
issues  "  to  be  in  favor  of  the  defendant,  is  too  ambiguous  to 
enlarge  the  effect  of  the  general  finding  as  stated  in  the  bill  of 
exceptions. 

The  sustaining  of  the  demurrer  to  the  plaintiff's  first  reply 
deprived  her  of  the  right  to  insist  upon  the  ground  of  action, 
which  was  open  under  the  petition,  that  the  defendant,  more 
than  four  years  before  the  action  was  brought,  permitted  and 
procured  the  transfer  upon  its  books  to  other  persons  of  shares 
of  which  the  plaintiff' held  the  certificate,  (Bank  v.  Lanier,  11 
Wall.,  369 ;  Telegraph  Co.  v.  Davenport,  97  Q.  S.,  369,)  and 
limited  her,  so  far  as  regarded  the  first  ground  of  defense,  to 
proof  of  a  cause  of  action  accruing  within  the  four  years. 
The  general  finding  in  favor  of  the  defendant  may  have  pro- 
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ceeded  solely  upon  that  ground  of  defense,  without  touching 
the  second  and  third  grounds. 

The  defendant  therefore  fails  to  show  that  the  error  in  sus- 
taining its  demurrer  did  not  prejudice  the  plaintiff,  and  con- 
sequently the  judgment  must  be  reversed  and  a  new  trial 
ordered. 

Kbversed. 

Mr.  Justice  Matthews  did  not  sit  in  this  case. 


The  United  States  v.  Jack  McBratney. 

March  6,  1882. 

The  Circuit  Court  of  the  United  States  for  tlie  District  of  Colorado  lias  no 
jurisdiction  of  an  indictment  against  a  white  man  for  the  murdL'r  of 
a  white  man  within  the  Ute  reservation  in  the  State  of  Colorado. 

Upon  certificate  of  division  of  opinion  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Colorado. 

S.  F.  Phillips,  Solicitor- (General,  for  the  United  States. 

Thomas  G.  Putnam,  for  defendant. 

Gray,  J. — The  defendant,  having  been  indicted  and  con- 
victed, in  the  Circuit  Court  6f  the  United  States  for  the  Dis- 
trict of  Colorado,  of  the  murder  of  Thomas  Casey  within  the 
boundaries  of  the  Ute  reservation  in  that  district,  moved  in 
arrest  of  judgment  for  want  of  jurisdiction  of  the  court.  The 
indictment  does  not  allege  that  either  the  accused  or  the  de- 
ceased was  an  Indian.  The  certificate  of  division,  upon  which 
the  case  has  been  brought  to  this  court,  states  that  at  the  trial 
it  appeared  that  both  were  white  men,  and  that  the  murder 
was  committed  in  the  District  of  Colorado,  within  the  Ute  res- 
ervation, the  said  Ute  reservation  lying  wholly  within  the  ex- 
terior limits  of  the  State  of  Colorado;  and  that  upon  the  mo- 
tion in  arrest  of  judgment  coming  on  to  be  heard  before  Mr. 
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Justice  Miller  and  Judge  Hallett,  their  opinions  were  opposed 
upon  this  question :  "  Whether  the  Circuit  Court  of  the  United 
States  sitting  in  and  for  the  District  of  Colorado  has  jurisdic- 
tion of  the  crime  of  murder,  committed  by  a  white  man  upon 
a  white  man,  within  the  Ute  reservation  in  said  district,  and 
within  the  geographical  limits  of  the  State  of  Colorado  ?  " 

The  Circuit  Courts  of  the  United  States  have  jurisdiction  of 
the  crime  of  murder  committed  in  any  "  place  or  district  of 
country  under  the  exclusive  jurisdiction  of  the  United  States ; " 
and,  except  where  special  provision  is  made, "  the  general  laws 
of  the  United  States  as  to  the  punishment  of  crimes  committed 
in  any  place  within  the  sole  and  exclusive  jurisdiction  of  the 
United  States,  except  the  District  of  Columbia,  shall  extend  to 
the  Indian  country."  (Eev.  Stat.,  sec.  629,  cl.  20  ;  sec.  2145  ; 
sec.  5339,  cl.  1.) 

By  the  second  article  of  the  treaty  between  the  United  States 
and  the  Ute  Indians  of  March  2, 1868,  the  United  States  agreed 
that  a  certain  district  of  country  therein  described  should  be 
set  apart  for  the  absolute  and  undisturbed  use  and  occupation 
of  the  Indians  therein  named,  and  of  such  other  friendly  tribes 
or  individual  Indians  as  from  time  to  time  they  might  be  will- 
ing, with  the  consent  of  the  United  States,  to  admit  among 
them ;  and  that  no  persons,  except  those  therein  authorized  so 
to  do,  and  except  such  officers,  agents,  and  employes  of  the 
government  as  might  be  authorized  to  enter  upon  Indian  res- 
ervations iu  discharge  of  duties  enjoined  by  law,  should  ever 
be  permitted  to  pass  over,  settle  upon,  or  reside  in  the  territory 
so  described,  except  as  othervYise  provided  in  the  treaty.  The 
sixth  article  provided  that  "if  bad  men  among  the  whites, 
or  among  other  people  subject  to  the  authority  of  the  United 
States,  shall  commit  any  wrong  upon  the  person  or  property 
of  the  Indians,"  the  United  States,  upon  proof  made  to  the 
agent,  and  forwarded  to  the  Commissioner  of  Indian  Affairs, 
would  proceed  at  once  to  cause  the  offender  to  be  arrested  and 
punished  according  to  the  laws  of  the  United  States;  and  "  if 
bad  men  among  the  Indians  shall  commit  a  wrong  or  depre- 
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dation  upon  the  persou  or  property  of  any  one,  white,  black 
,  or  Indian,  subject  to  the  authority  of  the  Uqited  States  and  at 
peace  therewith,  the  tribes  herein  named  solemnly  agree  that 
they  will,  on  proof  made  to  their  agent  and  notice  to  him,  de- 
liver up  the  wrong-doer  to  the  United  States,  to  be  tried. and 
punished  according  to  its  laws."  By  the  seventh  article  "  the 
President  may  at  any  time  order  a  svirvey  of  the  reservation, 
and  when  so  surveyed,  Congress  shall  provide  for  protecting 
the  rights  of  such  Indian  settlers  in  their  improven^ents,  and 
may  iiji:  the  character  of  the  titlp  held  by  each ; "  and  "  the 
United  States  may  pass  such  laws  on  the  subject  of  alienation 
and  descent  of  property,  and  on  all  subjects  connected  with 
the  government  of  the  Indians  on  said  reservation  and  the 
internal  police  thereof,  as  may  be  thought  proper."  (15  Stat., 
619-621.) 

By  the  first  section  of  the  act  of  Congress  of  February  28, 
1861',  to  provide  a  temporary  government  for  the  Territory  of 
<,Colorado,  all  territory  which,  by  treaty  with  any  Indian  tribe, 
>was  not,  without  its  consent,  to  be  included  within  the  territo- 
.rial  limits  or  jurisdiction  of  any  State  or  Territory,  was  excepted 
out  of  the  boundaries,  and  constituted  no  part  of  the  Territory 
of  Colorado;  and  by  the  sixteenth  section  "the  Constitution 
.and  all  laws  of  the  United  States  which  are  not  locally  inap- 
,plicable  shall  have  the  same  force  and  eftect  within  the  said 
Territory  of  Colorado  as  elsewhere  vyithin  the  United  States." 
(12. Stat.,  172,  176.)  If  this  provision  of  the  first  section  had 
remained  in  force  after  Colorado  became  a  State,  this  indict- 
ment, might  doubtless  have  been  maintained  in  the  Circuit 
"Court  of  the  United  States.  (United  States  v.  Rogers,  4  How., 
667 ;  Bates.2).  Clark,  95  U.  S.,  204 ;  United  States  u.  Ward,  1 
Woolworth,  17,^21.) 

But  the  act  of  Congress  of  March  3, 1875,  for  the  admission 
of  Colorado  into  the  Union,  authorized  the  inhabitants  of  the 
Territory  "  to  form  for  themselves  out  of  said  Territory  a  State 
government  with  the  name  of  the  State  of  Colorado,  which 
State,  when  fbrmed,rfih8ll  be.admitted  into  the  Union  upon  an 
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equal  footing  with  the  original  States  in  all  respects  whatso- 
ever; "  and  the  act  contains  no  exception  of  the  Ute  reserva- 
tion or  of  jurisdiction  over  it.  (18  Stat.,  474.)  The  provision 
ofthesjibsequentaet  of  June  26,1876,  section  1,(19  Stat,  61,) 
that  upon  the  admission  of  the  State  of  Colorado  into  the 
Union  "the  laws  of  the  United  States  not  locally  inapplicable 
shall  have  the  sanie  force  and  effect  within  the  State  as  else- 
where within  the  United  States,"  does  not  create  any  such  ex- 
ception. Snch  a  provision  has  a  less  extensive  effect  within 
the  limits  of  one  of  the  States  of  the  Union  than  in  one  of  the 
Territories  of  which  the  United  States  have  sole  and  exclusive 
jurisdiction. 

The  act  of  March  3,  1875,  necessarily  repeals  the  provisions 
of  any  prior  statute,  or  of  any  existing  treaty,  which. are  clearly 
inconsistent  therewith.     (Case  of  the  Cherokee  Tobacco,  11 
Wall.,  616.)     Whenever,  upon  the  admission  of  a  State  into 
the  Union,  Congress  has  intended  to  except  out  of  it  an  Indian 
reservation,  or  the  sole  and  exclusive  jurisdiction  over  that 
reservation,  it  has  done  so  by  express  words.     (Case  of  the 
Kansas  Indians,  5  Wall.,  737  ;  United  States  v.  Ward,  1  Wool- 
worth,  17.)     The  State  of  Colorado,  by  its  admission  into  the 
Union  by  Congress  upon  an  equal  footing  with  the  original 
States  in  all  respects  whatever,  without  any  such  exception  as 
had  been  made  in  the  treaty  with  the  Ute  Indians  and  in  the 
act  establishing  a  territorial  government,  has  acquired  criminal 
jurisdiction  over  its  own   citizens  and  other  white  persons 
throughout  the  whole  of  the  territory  within  its  limits,  includ- 
ing the  Ute  reservation,  and  that  reservation  is  no  longer  withiu 
the  sole  and  exclusive  jurisdiction  of  the  United  States.    The 
courts  of  the  United  States  have  therefore  no  jurisdiction  to 
punish  crimes  within  that  reservation,  unless  so  far  as  may  be 
necessary  to  carry  out  such  provisions  of  the  treaty  with  the 
Ute  Indians  as  remain  in  force.     But  that  treaty  contains  no 
stipulation  for  the  punishment  of  offenses  committed  by  white 
men  against  white  men.     It  follows  that  the  Circuit  Court  of 
the  United  States  for  the  District  of  Colorado  has  no  jurisdic- 
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tion  of  this  indictment,  but,  according  to  the  practice  hereto- 
fore adopted  in  like  cases,  should  deliver  up  the  prisoner  to 
the  authorities  of  the  State  of  Colorado  to  be  dealt  with  ac- 
cording to  law.  (United  States  v.  Cisna,  1  McLean,  254,  265 ; 
Coleman  v.  Tennessee,  97  U.  S.,  509,  519.) 

The  record  before  us  presents  no  question  under  the  pro- 
visions of  the  treaty  as  to  the  punishment  of  crimes  committed 
by  or  against  Indians,  the  protection  of  the  Indians  in  their 
improvements,  or  the  regulation  by  Congress  of  the  alienation 
and  descent  of  property  and  the  government  and  internal  po- 
lice of  the  Indians.  The  single  question  that  we  do  or  can 
decide  in  this  case  is  that  stated  in  the  certificate  of  division 
of  opinion,  namely,  whether  Ihe  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado  has  jurisdiction  of  the  crime 
of  murder  committed  by  a  white  man  upon  a  white  man  within 
the  Ute  reservation  and  within  the  limits  of  the  State  of  Col- 
orado;  and  for  the  reasons  above  given  that  question  must  be 

Answered  in  the  Negative. 


The  Chicago  and  Northwestern  Railway  Company  v.  The 
United  States. 

March  6,  1882. 

1.  The  deductions  under  the  thirteenth  section  of  the  act  oi  Congress  of 

July  12,  1876,  and  under  the  act  of  June  17,  1878,  of  the  compensa- 
tion to  be  paid  for  carrying  the  mails,  cannot  be  made  against  a  com- 
pany whose  railroad  has  been  the  subji-ct  of  a  land  grant,  when  the 
service  had  been  rendered  during  the  term  of  a  vyritten  contract  for 
four  years  made  by  the  Postmaster-General,  and  which  had  not  ter- 
minated when  the  acts  making  the  reductions  took  effect. 

2.  The  performance  by  the  railroad  company  of  the  service'imposed  upon 

it  by  its  contract,  protesting  against  the  reduction  of  compensation, 
is  not  a  waiver  of  any  rights  under  the  contract. 

Appeal  from  the  Court  of  Claims. 

J.  F.  Famsworth,  for  appellant. 

iS.  F.  Phillips,  Solicitor- General,  for  appellees. 
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Matthews,  J. — The  appellant  owns  and  operates  lines  of 
railroad,  of  which  parts  were  constructed  by  companies  which 
severally  received  grants  of  public  lands  from  the  United 
States  to  aid  in  their  construction. 

The  condition  attached  to  these  grants  was  :  "  That  the 
United  States  mail  shall  be  transported  over  such  roads,  under 
the  direction  of  the  Post-office  Department,  at  such  price  as 
Congress  may  bylaw  direct;  provided  that  until  such  price  is 
fixed  by  law  the  Postmaster-General  shall  have  the  power  to 
determine  the  same."  (Act  May  15, 1856,  11  Stat,  at  L.,  p. 
9,  sec.  5;  act  of  June  3,  1856,  Id.,  p.  20,  sec.  5.) 

In  September,  1875,  the  appellant  entered  into  three  con- 
tracts in  writing  with  the  United  States,  acting  by  the  Post- 
master-General, each  for  conveying  the  mail  on  a  certain  route 
numbered  and  described  therein,  over  a  part  of  its  line,  for 
four  years  from  July  1,  1875,  at  a  fixed  price  per  annum,  being 
at  the  rate  of  a  specified  sum  per  mile  per  annum.  These 
contracts  were  in  the  usual  form  prescribed  by  the  department 
and  specified  the  services  to  be  performed,  among  other  things 
requiring  the  company  to  convey  free  of  charge  all  mail  bags 
and  post-office  blanks,  and  all  accredited  agents  of  the  depart- 
ment free  of  charge,  and  to  collect  from  postmasters  on  the 
route  quarterly  balances  due  from  them  to  the  government, 
and  account  for  the  same ;  and  stipulated  for  the  payment  of 
'  fines  to  be  imposed  upon  the  company  for  certain  defaults. 
The  ninth  clause  of  each  is  as  follows : 

"  That  the  Postmaster-General  may  discontinue  or  curtail 
the  service,  in  whole  or  in  part,  whenever  the  public  interests, 
in  his  judgment,  shall  require  such  discontinuance  or  curtail- 
ment for  any  cause,  he  allowing,  as  a  full  indemnity  to  the 
cofitractor,  one  month's  extra  pay  on  the  amount  of  service 
dispensed  with,  and  a  pro  rata  compensation  for  the  amount 
of  service  retained  and  continued." 

These  contracts  were  entered  into  by  the  Postmaster-General 
under  the  authority  of  the  following  sections  of  the  Revised 
Statutes  : 

46  3v 
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"  Seg.  3942.  The  Posttnaster-General  may  enter  itito  con- 
tracts for  carrying  the  mail,  with  railway  companies,  without 
advertising  for  bids  therefor. 

"  Sec.  3946.  ^o  contract  for  carrying  the  mail  shall  be  made 
for  a  longer  terrti  than  four  years,  and  no  Contract  for  carry- 
ing the  mail  on  the  sea  shall  be  made  for  a  longer  term  than 
two  years." 

The  prices  agreed  to  be  paid  were  in  conforttiity  with  the 
provisions  of  section  1  of  the  act  of  March  3,  1873,  ch.  231 , 
(17  Stat,  at  L.,  558,)  being  section  4002  of  the  Revised  Stat- 
utes. 

On  the  12th  of  July,  1876,  in  the  act  making  appropriations 
for  the  service  of  the  Post-office  Department,  &c..  Congress  in- 
serted the  following  provision,  viz: 

"Provided,  That  the  Postmaster-General  be,  and  he  is  hereby, 
authorized  and  directed  to  readjust  the  compensation  to  be 
paid  from  and  after  the  1st  day  of  July,  1876,  for  transporta- 
tion of  mails  on  railroad  routes  by  reducing  the  compensation 
to  all  railroad  companies  for  the  transportation  of  mails  ten 
per  centum  per  annum  from  the  rates  fixed  and  allowed  by 
the  first  section  of  an  act  entitled  'An  act  making  appropria" 
tions  for  the  service  of  the  Post-office  Department  for  the  fiscal 
year  ending  June  30,  1874,  and  for  other  purposes,'  approved 
March  3,  1873,  for  the  transportation  of  mails  on  the  basis  of 
the  average  weight.',' 

"  Sec.  13.  That  railroad  companies  whose  railroad  was  con- 
structed in  whole  or  in  part  by  a  land  grant  made  by  Congress 
on  the  condition  that  the  mails  should  be  transported  over 
their  road  at  such  prices  as  Congress  should  by  law  direct, 
shall  receive  only  eighty  per  centum  of  the  compensation  au- 
thorized by  this  act."  (Richardson's  Supp.,  224,  226 ;  19  Stat, 
at  L.,  pp.  79,  82.) 

On  August  18, 1876,  the  Postmaster-General  issued  an  order, 
which  was  communicated  to  the  appellant,  reciting  the  fore- 
going proviso  in  the  act  of  July  12,  1876,  relative  to  the  ten 
per  cent,  deduction,  and  stating  that  the  assistant  attorney- 
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general  of  the  Post-office  Department  had  advised,  with  refer- 
ence to  railway  service  performed  under  contract  with  the  gov- 
ernment, "that  when  the  contract  has  been  made  in  due  form 
of  law  with  a  railroad  company  for  the  transportation  of  the 
mails  for  a  term  not  yet  expired,  such  contract  is  not  affected  " 
by  the  proviso. 

And  on  October  20,  1876,  the  Postmaster-General  issued 
another  circular,  reciting  the  proviso  and  also  section  13  of  the 
act  of  July  12, 1876,  and  informing  the  appellant  that  a  reduc- 
tion would  be  made  for  mail  service  perfoi'med  after  July  1, 
1876,  upon  those  routes  over  the  roads  aided  by  land  grants, 
of  the  amount  of  twenty  per  cent.,  as  required  by  the  thirteenth 
section  of  the  act. 

To  this  notice  the  appellant  replied  with  a  protest  against 
the  proposed  reduction  as  in  violation  of  its  contract. 

The  act  of  Congress  making  appropfiations  for  the  Service 
of  the  Post-ofiiee  Department,  &c.,  approved  June  17,  1878, 
contained  this  proviso : 

"  That  the  Postraaster-Getteral  be,  and  he  is  hereby,  author- 
ized and  directed  to  readjust  the  compensation  to  be  paid  from 
and  after  the  tirst  day  of  July,  eighteen  hundred  and  seventy- 
eight,  for  transportation  of  mails  on  railroad  routes,  by  reduc- 
ing the  compensation  to  all  railroad  cotnpauies  for  the  trans- 
portation of  mails  five  per  centum  per  annum  from  the  rates 
for  the  transportation  of  mails,  on  the. basis  of  the  average 
weight,  fixed  and  allowed  by  the  first  section  of  an  act  entitled 
'An  act  making  appropriations  for  the  service  of  the  Post- 
office  Department  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  seventy-seven,  and  for  other  purposes,' 
approved  July  twelfth,  eighteen  hundred  and  seventy-six." 

On  July  29,  1878,  the  Post-office  Department  notified  the 
appellant  that  there  would  be  a  reduction  of  five  per  cent, 
from  its  compensation,  under  this  act,  against  which  the  appel- 
lant promptly  protested. 

The  appellant  performed  all  the  service  required  by  its  con- 
tracts during  the  entire  period  covered  by  them ;  but  deduc- 
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tions  from  the  contract  rates  were  made,  in  accordance  with 
the  notices  of  the  department,  at  each  settlement,  amounting 
in  the  aggregate  to  $83,310.91,  for  which  the  appellant,  on 
July  14,  1879,  after  the  contracts  had  been  completely  per- 
formed on  its  part,  brought  the  present  suit.  The  Court  of 
Claims  rendered  judgment  in  its  fayor  for  the  sum  of  $876, 
being  the  amount  of  the  deductions  for  the  services  rendered 
from  July  1  to  July  1 2,  1876,  the  latter  being  the  date  when 
the  first  act,  under  which  they  were  made,  took  effect. 

From  this  judgment  an  appeal  is  prosecuted  on  behalf  of 
the  railroad  company. 

The  power  of  Congress  to  direct  by  law  the  price  at  which 
the  mail  service  here  in  question  should  be  performed  was 
expressly  reserved  as  a  condition  of  the  land  grants  which 
formed,  in  part,  their  motive  and  consideration.  But  when 
Congress  authorized  the  Postmaster-General  to  fix  the  price 
hy  contract,  within  specified  maximum  rates,  and  for  a  period 
of  four  j-ears,  it  was  an  agreement  on  the  part  of  the  United 
■States  that  the  stipulated  compensation  should  not  be  withheld 
during  that  period,  which  it  could  not  refuse  to  perform  with- 
out a  breach  of  the  public  faith.  The  contract  was  an  exercise 
of  the  reserved  power,  with  an  added  obligation  not  to  exer- 
-cise  it  otherwise  for  the  period  agreed  on,  and  we  are  unable 
to  perceive  any  ground  on  which  its  validity  can  be  denied. 
The  stipulations  in  the  contract  on  the  part  of  the  railroad 
-company  transcend  its  necessary  obligations  growing  out  of 
the  acceptance  of  the  conditions  of  the  land  grant,  and  furnish 
a  sufiicient  and  distinct  consideration  for  the  promise  of  the 
government  not  to  disturb  the  rates  of  the  contract  during  the 
.period  of  its  existence,  for  there  are  several  stipulations  col- 
ilateral  to  the  service  to  be  rendered,  which  the  government 
could  not  have  exacted  as  due  by  previous  obligation  and 
irrespective  of  the  assent  of  the  company. 

The  power  to  establish  the  price  includes  the  power  also  to 
■declare  the  period  of  its  duration ;  and  if  it  be  said  that  any 
-contract  which  fixes  both  the  price  and  its  duration  must  be 
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construed  as  subject  to  the  continuous  control  of  the  power 
which  made  it,  it  must  also  be  admitted  that  no  change  can 
be  made  without  the  abrogation  of  the  contract.  The  govern- 
ment, whatever  power  it  may  reserve  over  its  own  agreements, 
cannot  impose  new  contracts  upon  those  with  wliom  it  deals. 
It  might  by  a  repeal  of  the  contract  expressly  stipulated  re- 
store the  previous  state,  and  claim  the  bare  rights  it  had  before ; 
but  it  cannot  do  more  than  that.  It  certainly  cannot  retain  the 
obligation  of  the  contract  as  against  the  company,  and  at  the 
same  time  vary  its  own,  unless  it  has  reserved  the  right  to  do 
so  in  the  contract  itself. 

Some  claim  of  this,  kind  is  put  forward  in  the  present  case, 
and  the  ninth  clause  in  the  contracts  is  referred  to  as  contain- 
ing such  a  reservation.  Clearly  this  confers  power  upon  the 
Postmaster-General  to  discontinue  or  curtail  the  service,  in 
whole  or  in  part,  he  allowing,  as  an  indemnity  to  the  contract- 
or, a  month's  extra  pay  on  the  amount  of  service  dispensed 
with,  and  a  pro  rata  compensation  for  that  retained  and  con- 
tinued. But  this  is  not  a  power  to  reduce  the  compensation 
for  the  full  service  performed,  or  to  alter  the  terms  of  the  con- 
tract. It  is  true  that  under  this  reservation  the  Postmaster- 
General  would  be  authorized  to  discontinue  the  entire  service 
contemplated  by  the  contract,  and  the  practical  efl'ect  of  that 
would  be  to  terminate  the  contract  itself,  on  making  the  in- 
demnity speeiiied.  But  in  that  event,  the  contract  being  at 
an  end,  the  company  would  no  longer  be  under  any  obligation 
except  that  imposed  by  the  original  conditions  accepted  with 
the  land  grants,  and  the  government  could  rightfully  impose 
upon  it  no  others.  There  is,  therefore,  in  the  contract  itself 
no  power  reserved  to  alter  the  amount  of  compensation,  except 
by  a  reduction  of  the  required  service.  If  the  government 
insists  upon  full  performance  of  that,  it  can  be  only  upon  the 
terms  fixed  by  the  contract. 

It  is  argued,  however,  on  the  part  of  the  government,  that 
the  legal  effect  of  what  was  done  was  to  abrogate  the  old  con- 
tracts and  make  new  ones.    It  is  claimed  that  the  passage  of 
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the  acts  of  Congress  of  July  12,  1876,  and  of  June  17, 1878, 
and  the  notices  from  the  Post-office  Department  that  the  re- 
ductions assumed  to  be  contemplated  by  them  would  be  insisted 
on,  the  fact  that  they  were  made  in  the  adjustment  of  accounts, 
and  that  the  railroad  company,  notwithstanding  its  protest, 
continued  to  perform  the  service,  had  the  effect  to  supersede 
the  contracts  of  1875  and  substitute  new  ones  in  their  stead, 
on  the  basis  of  the  reduced  compensation.  Such,  in  substance, 
was  the  view  taken  by  the  Court  of  Claims. 

In  our  opinion  that  view  cannot  be  maintained.  The  con- 
tracts of  1875  were  for  four  j'ears,  and  were  expressly  author- 
ized by  law.  They  were,  therefore,  valid,  and  binding  on  the 
United  States  as  well  as  upon  the  railroad  company.  They 
contained  within  themselves  a  mode  for  lessening,  or,  if 
deemed  best,  for  discontinuing  entirely,  the  described  service, 
and  provided  for  a  proportionate  reduction  of  the  stipulated 
compensation.  In  no  other  mode  could  the  contract  be 
changed,  except  by  the  mutual  assent  of  the  parties.  Any 
change  attempted  by  either,  otherwise,  would  have  been 
merely  a  breach  of  the  agreement,  and  the  United  States 
have  been  liable  to  damages  for  its  breach,  on  the  same  prin- 
ciples and  to  the  same  extent  as  a  private  party,  for  which  a 
suitable  remedy  was  provided  by  law  in  the  jurisdiction  con- 
ferred upon  the  Court  of  Claims.  In  this  respect  the  relation 
between  the  parties  was  that  of  perfect  equality  in  right. 

If,  in  these  circumstances,  the  government  not  merely  ac- 
cepted but  demanded  the  performance  of  the  contract  service, 
the  presumption  is  that  it  meant  to  pay  the  contract  price.  It 
would  require  positive  and  express  words  to  negative  that  pre- 
sumption. We  tind  none  such  in  the  statutes  of  1876  and 
1878.  Their  language  may  be  well  satisfied  by  confining 
them  to  cases  where  no  time  contracts  for  service  were  then 
in  existence,  and  to  contracts  thereafter  to  be  entered  into. 
They  do  not  legitimately  apply  to  contracts  then  existing 
whose  terms  had  not  expired,  such  as  those  in  the  present 
case. 
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Such  was  the  opinion  of  the  Attorney-General  at  the  time, 
to  whom  the  Postmaster-General  submitted  one  of  the  con- 
tracts on  which  this  suit  is  founded  for  his  opinion  whether  it 
was  affected  by  the  act  of  July  12,  1876.  He  replied  in  the 
negative,  saying : 

"  In  my  opinion  Congress  did  not  intend  it  to  have  this 
effect.  The  contracts,  of  which  that  with  the  Chicago  and 
Northwestern  Eailway  submitted  by  you  for  inspection  is  a 
sample,  were  authorized  by  the  law  in  force  at  the  dates  of 
their  execution.  They  bound  both  parties.  A  breach  of  them 
by  either  would  subject  the  delinquent  to  a  claim  for  damages. 
The  act  of  July  12,  1876,  was  apparently  passed  with  a  view 
to  reduce. the  public  expenses.  But  it  would  not  have  this 
effect  if  an  equivalent  to  the  reduction  of  pay  were  recover- 
able under  the  name  of  damages,  with  perhaps  the  expenses 
of  litigation  added.  Therefore  I  conclude  that  the  construc- 
tion most  consistent  with  justice  and  fair  dealing  is  the  true 
one,  viz.,  that  as  to  existing  contracts  the  rate  remains  as  stipu- 
lated in  the  agreement  during  the  term  therein  mentioned, 
but  that  in  those  cases  where  no  contract  prevailed  the  reduc* 
tion  should  be  made."  (Opinion  of  Attorney-General  Taft,  15 
Opinions,  &c.,  182.) 

Of  course,  if  it  was  not  the  intention  of  the  acts  of  Congress 
referred  to  to  affect  the  contracts  of  the  appellant,  the  erro- 
nebus  interpretation  of  them  by  the  Postmaster-General,  and 
his  action  under  it,  cannot  give  to  them  any  different  effect, 
for  the  rights  of  the  parties  depend  on  the  law  itself;  and  the 
performance  by  the  railroad  company  of  the  service  required 
by  its  contract,  notwithstanding  the  notice  of  the  intended  re- 
duction of  the  compensation  by  the  Postmaster-General,  can- 
not be  construed  as  a  waiver  of  its  rights  or  an  acquiescence 
in  new  proposals — and  that  whether  it  had  protested  against 
the  erroneous  construction  of  the  law  or  not.  For  it  had  no 
option.  It  was  bound  by  its  contract  to  perform  the  service, 
and  its  performance  was  demanded.  It  was  not  in  a  position 
absolutely  to  refuse  to  carry  the   mails,  for  it  was  bound  to 
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oarrj'  them,  if  offered,  oa  some  terms,  either  prescribed  by 
law  or  fixed  by  contract ;  and  it  had  the  right  to  do  so  without 
prejudice  to  its  lawful  claims,  leaving  the  ultimate  right  to 
future  and  final  decision.  It  was  not  the  case  of  a  voluntary 
payment  of  an  illegal  exaction,  where  the  maxim  consensus 
tollit  errorem  prevents  a  recovery ;  because  in  such  case  there 
is  the  legal  presumption  of  an  abandonment  of  the  claim. 
Volenti  non  Jit  injuria.  But  here  the  service  was  to  be  per- 
formed at  all  events,  just  as  it  was  performed,  but  under  which 
of  two  claims  was  in  dispute.  Its  performance  was  a  condition 
of  both,  and  cannot,  therefore,  be  a  bar  to  either. 

"We  are  of  opinion,  for  these  reasons,  that  the  Court  of 
Claims  should  have  rendered  judgment  in  favor  of  the  appel- 
lant for  its  whole  claim.  The  judgment  appealed  from  is  ac- 
cordingly reversed,  and  the  cause  remanded  with  instructions 
to  render  a  judgment  in  conformity  with  this  opinion. 

Reversed. 


The  Union  Pacific  Railroad  Company  v.  The  United  States. 

March  6, 1888. 

1.  The  sixth  section  of  the  act  of  Congress  of  1862,  incorporating  the  Pa- 

cific Eailroad  Company,  constituted  a  contract  between  it  and  the 
government,  and  prescribed  a  rate  or  mode  of  computation  which 
■was  sui  generis  and  was  not  affected  by  sections  3997-4005  of  the 
United  States  Revised  Statutes. 

2.  Inasmuch  as  tlie  company  was  by  its  contract  bound  to  perform  the 

service  of  carrying  the  mail  for  tlie  government,  its  performance  of 
such  service  under  protest  was  not  a  waiver  of  any  rights  under  its 
contract. 

3.  The  rate  of  compensation  under  such  contract  is  a  question  of  fact, 

subject  to  the  proviso  that  it  must  be  fair  and  reasonable,  not  to  ex- 
ceed the  amounts  paid  by  private  parties  for  similar  services.  It  may 
include  an  allowance  for  the  transportation  of  mail  agents  and  clerks. 

Appeal  from  the  Court  of  Claims. 

S.  F.  Phillips,  Solicitor-  General,  for  appellees. 

S.  Bartlett,  for  appellant. 
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Matthews,  J. — The  controversy  in  the  Court  of  Claims  re- 
lated to  the  amount  of  compensation  to  which  the  appellant 
was  entitled  for  postal  services  from  January  1, 1876,  to  Octo- 
ber 1,  1877.  The  claim  is  based  upon  the  sixth  section  of  the 
Pacific  Kailroad  act  of  1862,  (12  Stat,  at  L.,  489,)  which  reads 
as  follows : 

"  Sec.  6.  And  he  it  further  enacted-.  That  the  grants  aforesaid 
are  made  upon  condition  that  said  company  shall  pay  said 
bonds  at  maturity,  and  shall  keep  said  railroad  and  telegraph 
line  in  repair  and  use,  and  shall  at  all  times  transmit  dispatches 
over  said  telegraph  line,  and  transport  mails,  troops,  and  mu- 
nitions of  war,  supplies,  and  public  stores  upon  said  railroad, 
for  the  government,  whenever  required  to  do  so  by  any  depart- 
ment thereof,  and  that  the  government  shall  at  all  times  have 
the  preference  in  the  use  of  the  same  for  all  the  purposes 
aforesaid,  (at  fair  and  reasonable  rates  of  compensation,  not  to 
exceed  the  amounts  paid  by  private  parties  for  the  same  kind 
of  service ';)  and  all  compensation  for  services  rendered  for  the 
government  shall  be  applied  to  the  payment  of  said  bonds  and 
interest  until  the  whole  amount  is  fully  paid." 

The  contention  on  the  part  ot  the  appellant  is  that  this  sec- 
tion of  the  statute  is  a  contract  between  the  government  and 
the  company,  whereby  the  former  bound  itself  to  furnish  the 
employment  specified,  and  the  latter  to  render  the  correspond- 
ing services ;  that  this  contract  has  not  been  abrogated  or 
modified  by  subsequent  legislation,  and  regulates  the.  rate  of 
compensation  for  the  services  rendered  during  the  period 
named ;  that  the  agreed  rates  of  compensation  are  to  be  equal 
to  those  paid  by  private  parties  for  the  same  kind  of  service ; 
and  that  the  compensation  received  by  the  appellant  from  pri- 
vate parties  for  the  transportation  of  matter  in  express  cars 
furnishes  the  true  standard  of  that  comparison. 

We  have  no  hesitation  in  conceding  that  the  section  quoted 
constitutes  a  contract  between  the  United  States  and  the  rail- 
road company,  but  we  are  unable  to  find  in  it  an  absolute  obli- 
gation on  the  part  of  the  government  to  employ  the  railroad 
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in  the  described  services.     It  reserves  the  right  so  to  do  at  its 
option,  but  it  does  not  stipulate  that  it  will  do  so. 

On  this  point  we  agree  with  the  opinion  of  the  Court  of, 
Claims,  and  adopt  its  language,  as  follows : 

"  The  section  means,  we  think,  that  the  company  shall  trans- 
port the  government's  mails,  munitions,  troops,  &c.,  whenever 
required  so  to  do,  and  that  the  government  at  all  times  shall 
have  the  preference  over  private  parties ;  but  that  the  trans- 
portation in  all  cases  shall  be  done  at  fair  and  reasonable  rates, 
which  in  no  case — of  preference  or  otherwise — shall  exceed 
the  rates  paid  by  any  private  party  for  the  same  kind  of  ser- 
vice; while  in  all  cases,  even  where  the  ordinary  rates  are 
fair  and  reasonable  per  se,  the  government  shall  have  the 
benefit  of  those  exceptional  reductions  of  rate  which  railroads 
frequently  make,  sometimes  as  a  matter  of  policy  and  some- 
times as  a  matter  of  favor." 

But  it  is  contended  on  the  part  of  the  government  that  this 
contract  does  not  apply  to  the  services  the  compensation  for 
which  is  in  question,  because  prior  to  the  time  when  they  were 
rendered  it  had  been  terminated  by  subsequent  legislation. 
The  legislation  which  it  is  claimed  has  that  efi'ect  is  embraced 
in  title  xlvi,  chapter  10,  of  the  Kevised  Statutes,  sees.  3997- 
4005,  inclusive,  regulating  the  subject  of  the  railway  postal 
service. 

Section  4002,Re vised  Statutes,  fixesascaleof  maximum  rates, 
graded  according  to  the  average  weight  of  the  mails  carried, 
according  to  which  the  iPostmaster-Qeneral  is  authorized  and 
directed  to  readjust  the  compensation  thereafter  to  be  paid  for 
the  transportation  of  mails  .on  said  railroad  routes  ;  and  it  was 
m  accordance  with  a  readjustment  based  on  these  rates  that, 
in  the  present  case,  the  government  insisted  that  the  appellant 
was  bound  to  conform  its  claims,  and  the  Court  of  Claims  so 
adjudged. 

Section  4001  provides  that  "  all  railway  companies  to  which 
the  United  States  have  furnished  aid  by  grant  of  lands,  right 
of  way,  or  otherwise,  shall  carry  the  mail  at  such  prices  as 
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Congresa  may  provide ;  and  until  such  price  is  iixed  by  law 
the  Postmaster-Q-eiieral  may  fix  the  rate  of  compensation." 

The  substance  of  this  provision,  as  is  pointed  out  by  the 
counsel  for  the  appellant,  first  appeared  in  the  act  of  Septem- 
ber 20,  1850,  granting  the  right  of  way  and  public  lands  to  the 
State  of  Illinois  in  aid  of  the  construction  of  the  Central  Rail- 
road, (9  Stat,  at  L„  ch.  61,  sec.  6,  p.  467,)  said  to  be  the  first 
land  grant  to  aid  in  the  construction  of  a  railroad.  The  grant 
was  accompanied  by  the  condition  that  the  "  United  States  mail 
shall  at  all  times  be  transported  on  said  railroad,  under  the  di- 
rection of  the  Post-office  Department,  at  such  prices  as  Congress 
may  by  law  dii'ect."  All  similar  subsequent  grants  to  such 
corporations  were  coupled  with  the  same  condition.  Prior  to 
1850,  the  legislation  of  Congress  had  regard  only  to  the  trans- 
portation of  the  mails  over  railways  established  in  the  various 
States  to  which  no  government  grants  or  subsidies  had  been 
made;  and  it  merely  enabled  the  Postmaster-General  to  con- 
tract for  the  service,  if  terms  could  be  made  with  the  corpo- 
rations, and  if  not,  to  resort  to  the  previous  methods  of  trans- 
portation. The  provision  in  the  sixth  section  of  the  act  of 
1862 — the  Pacific  Eailroad  act — is  the  first  of  its  kind.  The 
clause  in  section  4001  authorizing  the  Postmaster-General  to 
fix  the  rate  of  compensation  to  land-grant  roads,  in  the  absence 
of  a  price  fixed  by  law,  was  first  added  to  the  general  postal 
legislation  in  the  act  of  June  5,  1872,  (17  Stat,  at  L.,  sec.  214, 
p.  309,)  which  purports  to  be  "An  act  to  revise,  consolidate, 
and  amend  the  statutes  relating  to  the  Post-ofiice  Department," 
and  is  substantially  a  codification  of  the  provisions  of  the  law 
then  in  force  relating  to  the  subject.  From  that  act  it  is  trans- 
ferred into  the  Revised  Statutes  in  the  form  as  quoted. 

It  is  certainly  true  that  these  provisions,  in  their  primary  in- 
tention, did  not  applj'to  the  case  of  the  appellant,  for  no  such 
company  then  existed,  and  when  it  came  afterwards  into  being, 
by  virtue  of  the  act  of  1862,  it  did  so  with  the  special  legisla- 
tive contract  in  the  sixth  section  of  its  charter,  whicli  consti- 
tuted it  a  land-grant  railroad  company  sui  generis,  diftering  at 
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least  in  that  respect  from  those  previously  provided  for;  and 
these  diverse  rules  as  to  compensation  for  service  rendered  for 
the  government  continued  thenceforth  to  co-exist  without  con- 
flict. No  change  of  a  substantial  character  was  made  in  the 
provisions  enacted  prior  to  1862,  either  by  the  consolidated  act 
of  1872  or  the  Revised  Statutes ;  and  there  is  not,  therefore,  any 
ground  for  the  inference  of  a  change  of  the  legislative  inten- 
tion that  might  be  drawn  from  a  significaut  change  of  language. 
There  is  consequently  no  present  inconsistency  between  the 
existing  provisions  of  the  Revised  Statutes,  as  applicable  to  the 
land-grant  roads  within  their  purview,  and  the  continued  ex- 
istence of  the  contract  contained  in  the  sixth  section  of  the 
appellant's  charter. 

We  tind  no  evidence,  therefore,  in  the  legislation  referred 
to,  of  any  intention  on  the  part  of  Congress  to  alter  the  rela- 
tion between  the  appellant  and  the  government  established  by 
the  sixth  section  of  the  act  of  1862,  and  are  of  the  opinion 
that  the  company  is  entitled,  under  its  provisions,  for  the  ser- 
vices rendered  during  the  period  covered  by  the  present  claim, 
to  fair  and  reasonable  rates  of  compensation,  not  to  exceed 
the  amounts  paid  by  private  parties  for  the  same  kind  of  ser- 
vices. To  what  extent  and  upon  what  considerations  Congress 
has  the  power  to  make  such  change,  under  the  I'eservations  in 
the  act,  in  a  case  where  it  manifests  an  intention  to  do  so,  is  a 
question  which  does  not  arise  in  this  suit,  and  has  not  been 
considered. 

This  conclusion  cannot  be  reconciled  with  the  view  taken 
by  the  Court  of  Claims:  that  the  government  having  the  op- 
tion under  its  contract  to  employ  the  appellant  or  not  in  its 
postal  service,  had  the  right  to  prescribe  the  terms  on  which  it 
would  do  so ;  that  the  sections  referred  to  in  the  Revised  Stat- 
utes contain  the  terms  so  prescribed,  and  that  the  appellant 
having  performed  the  service  with  notice  of  the  law,  must  be 
taken  to  have  assented  to  those  terms,  notwithstanding  its  pro- 
test, in  which  it  claimed  the  benefit  of  its  contract  as  still  in 
force; — for  the  Revised  Statutes,  as  we  have  found,  do  not  ap- 
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ply,  and  therefore  did  not  alter  the  contract,  and  gave  to  the 
Postmaster-General  no  authority  to  insist  that  it  was  not  bind- 
ing; and  as  the  company  by  its  terms  was  bound  to  render  the 
service  if  required,  its  compliance  cannot  be  regarded  as  a 
waiver  of  any  of  its  rights.  The  service  cannot  be  treated  as 
voluntary,  in  the  sense  of  submission  to  exactions  believed  to 
be  illegal,  so  as  to  justify  an  implied  agreement  to  accept  the 
compensation  allowed;  for,  according  to  the  terms  of  the  ob- 
ligation which  it  did  recognize  and  now  seeks  to  enforce,  it  had 
no  option  to  refuse  performance  when  required.  But  it  might 
perform,  rejecting  illegal  conditions  attached  to  the  require- 
ment, and  save  all  its  rights.     This  it  did. 

In  computing  the  amount  of  compensation  to  which  it  claim- 
ed to  be  entitled  under  its  contract  for  the  services  performed, 
the  appellant  insisted  upon  the  adoption  of  the  rates  charged  by 
it  to  private  parties  for  goods  carried  in  express  cars  as  being  the 
only  service  of  the  same  kind,  and  so  furnishing  the  criterion  of 
its  compensation.  In  the  agreed  statement  of  facts  two  other 
modes  of  computation  were  introduced:  one,  including  with- ex- 
press matter  cars  transporting  fruit,  fish,  and  perishable  articles 
hauled  in  passenger  trains;  the  other,  adopting  the  charges 
upon  the  latter,  exclusive  of  the  express  matter,  as  furnishing 
aHernatives  for  the  judgment  of  the  court  in  determining  the 
amount  due  according  to  the  contract. 

Viewed  as  a  question  of  law,  it  is  impossible  to  say  that 
either  of  these  rules  of  computation  is  the  true  one.  The 
question  is,  what  is  a  fair  and  reasonable  rate  of  compensation  ? 
— and  in  reference  to  that  we  adopt  the  opiuiori  of  the  Court 
of  Claims  as  thus  expressed  : 

"  Construing  the  statute  as  we  do,  we  think  the  court  would 
not  be  limited,  in  an  action  where  it  was  compelled  to  estimate 
damages,  to  the  rates  charged  by  the  com.pany  to  private  par- 
ties for  a  single  kind  of  similar  service.  We  think  that  a  court 
or  jury  would  be  authorized  to  look  over  the  entire  field  of 
service  in  determining  what  was  a  fair  and  reasonable  charge 
fo)'  a  kind  which  was  similar  to.  bat  not  identical  with  any  other. 

E 


734  Eaileoab  Co.  v.  United  States.     [Oct.  Term, 

opinion  of  the  court. 

For  instance,  if  it  should  appear  that  the  receipts  of  passenger 
cars  were  less  than  the  receipts  of  postal  cars,  and  the  coat  and 
running  expenses  no  greater,  we  are  inclined  to  think  that 
that  fact  might  be  a  proper  element  in  the  problem  of  estimat- 
ing the  amouutof 'fair  and  reasonaljle  rates  of  compensation.' 
The  reports,  of  the  auditor  of  railroad  accounts  show  what  rates 
of  compensation  the  claimant  has  received  for  passenger  cars, 
but  in  the  determination  of  the  case  we  do  not  feel  at  liberty 
to  go  outside  of  the  agreed  statement  of  facts  upon  which  it 
was  submitted." 

The  case  was  not  submitted  to  the  Court  of  Claims  in  a  way 
to  enable  it  to  determine  the  question  of  fact;  and  upon  a  re- 
trial, if  the  parties  do  not  agree  upon  the  amount  or  upon  the 
rule  of  computation,  the  compensation,  at  fair  and  reasonable 
rates,  must  be  determined  upon  a.  consideration  of  all  facts 
■material  to  the  issue,  not  to  exceed  the  amounts  paid  by  pri- 
vate parties  for  the  same  kind  of  service. 

It  will  be  just  and  necessary  to  include  in  that  estimate  and 
^finding  an  allowance  for  compensation  for  the  transportation 
of  mail  agents  and  clerks — not,  however,  as  a  separate  item 
.of  service,  to  be  paid  for,  necessarily,  at  the  rates  which  might 
reasonably  be  charged  if  that  were  the  whole,  but  as  a  part  of 
and  incident  to  the  entire  service  rendered  in  the  transaction 
■  of  the  postal  business  required  by  the  government,  for  which, 
as  an  entirety,  the  compensation  should  be  made,  at  fair  and 
reasonable  rates,  according  to,  and  subject  only  to,  the  limita- 
tion required  by  the  sixth  section  of  the  act  of  1862. 

To  this  end,  for  the  reasons  assigned,  the  judgment  of  the 
Court  of  Claims  is  reversed,  and  the  cause  is  remanded  with 
.iustructiousio  proceed  .therein  in  conformity  with  this  opinion. 

Reversed. 
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Edwin  A.  Merritt,  caLLECTOR  of  the  port  op  New  Tork,  t. 
Samuel  Welsh,  John  Welsh,  John  Welsh,  Jr.,  Osgood 
Welsh,  John  L.  Welsh,  and  Benjamin  Perkins. 

MaTCh  6,  1882. 

1.  U:i(fer  schedule  G,  section  ^04,  of  tlie United  States  Revised  Statutes, 

Congress  intended  to  prescribe  the  color  test  alone,  graded  by  the 
Dutcli  standard,  as  the  mode  of  classifying  grades  of  sngar  for  duties, 
even  in  cases  wliere  substances  had  been  introduced  into  the  sugar 
during  the  proci'ss  of  manufactnre  for  the  purpose  of  making  it  darlter, 
and  so  reducing  tlie  d'uties;  and  the  Treasury  Department  liad  no 
right  to  raalie  regulations  grading  the  sugars  for  duty  according  to 
their  actual  saccharine  strength  as  ascertaii'ied  by  the  polariscope  or 
other  chemical  tests. 

2.  Nor  do  sections  2914  and  291.5  of  the  Revised  Statutes  of  the  United  States 

confer  such  a  power  on  the  Treasury  Department,  the  former  only 
directing  it  to  furnish  to  tlie  collectors  the  standard  pi'escrlbed  by  Con- 
gress and  not  to  make  a  new  standard  ;  and  the  latter  merely  being 
intended  to  prevent  fraud  in  making  up  the  packages. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

S.  F.  Phillips,  Solidior-  General,  for  plaintiff"  in  error. 

Stephen  G.  Clarfce,  Edioin  B.  Smith,  and  William  M.  Evarts, 
for  defendants  ia  error. 

Bradley,  J. — This  was  an  action  brought  by  S.  &  W.  Welsh, 
the  plaintiffs  below,  to  recover  back  duties  alleged  by  them  to 
have  been  illegally  exacted  by  the  defendant  below,  as  col- 
lector of  the  port  of  New  York,  on  certain  sugars  imported  by 
them.  The  importations  were  made  in  1879,  and  were  subject 
to  the  duties  imposed  by  schedule  G-,  section  2504,.  of  the  Re- 
vised Statutes,  and  by  the  third  section  of  the  act  of  March  3, 
1875,  chapter  127,  which  are  in  the  following  words : 

"Sec.  2504.'    Schedule  G: 

"  Sugar  not  above  number  seven,  Dutch  standard  in  color  ; 
one  and  three-quarter  cents  per  pound; 
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"  Sugar  above  number  seven,  and  not  above  number  ten, 
Dutch  standard  in  color:  two  cents  per  pound. 

"  Sugar  above  number  ten,  and  not  above  number  thir- 
teen, Dutch  standard  in  color:  two  and  one-quarter  cents  per 
pound. 

"  Sugar  above  number  thirteen,  and  not  above  number  six- 
teen, Dutch  standard  in  color:  two  and  three-quarter  cents 
per  pound. 

"  Sugar  above  number  sixteen,  and  not  above  number 
twenty,  Dutch  standard  in  color :  three  and  one-quarter  cents 
per  pound,"  &c.,  &c. 

The  following  sections  of  tlie  Revised  Statutes  were  ap- 
pended as  provisos  to  the  original  acts  from  which  the  above 
articles  were  taken : 

"  Sec.  2914.  The  standard  by  which  the  color  and  grades  of 
sugar  are  to  be  regulated  shall  be  selected  and  furnished  to 
the  collectors  of  such  ports  of  entry  as  may  be  necessary,  by 
the  Secretary  of  the  Treasury,  from  time  to  time,  and  in  such 
manner  as  he  may  deem  expedient. 

"  Sec.  2915.  The  Secretary  of  the  Treasury  shall,  by  regula- 
tion, prescribe  and  require  that  samples  from  packages  of 
sugar  shall  be  taken  by  the  proper  oflScers,  in  such  manner  as 
to  ascertain  the  true  quality  of  such  sugar ;  and  the  weights 
of  sugar  imported  in  casks  or  boxes  shall  be  marked  dis- 
tinctly by  the  custom-house  weigher,  by  scoring  the  figures 
indelibly  on  each  package." 

To  the  foregoing  duties  twenty-five  per  cent,  was  added  by 
the  third  section  of  the  act  of  March  3,  1875. 

The  plaintiti's  claimed  that  the  sugars  imported  were  all 
below  number  7,  Dutch  standard  in  color,  and  were,  thei'e- 
fore,  chargeable  under  schedule  G  with  only  a  duty  of  one 
and  three-quarter  cents  per  pound,  with  the  addition  of  twenty- 
five  per  cent,  under  the  act  of  1875.  The  defendant,  under 
general  instructions  from  the  Treasury  Department,  rated 
them  at  a  higher  grade,  and  charged  a  duty  of  two  cents  upon 
some  of  them,  and  two  and  one-quarter  cents  upon  others, 
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with  the  addition  of  the  twenty-five  per  cent,  under  the  act  of 
1875.  This  action  of  the  defendant  was  based  on  the  position 
that  the  sugars  in  question  had  been  colored  by  artificial 
means,  so  as  to  reduce  them,  in  appearance,  below  the  grade 
of  the  Dutch  standard  to  which  they  properly  belonged  ac- 
cording to  the  amount  of  crystallized  sugar  which  they  con- 
tained, as  shown  by  chemical  test  by  the  polariscope. 

The  Treasury  instructions  under  which  the  test  was  applied 
were  issued  on  the  19th  of  July  and  2d  of  September,  1879. 
After  premising  that  it  had  been  decided  by  the  courts  that 
the  term  "  Dutch  standard  in  color,"  as  used  in  the  statutes, 
means  the  color  of  the  sugar  obtained  by  the  ordinary  pro- 
cesses of  manufacture  as  practiced  at  the  time  of  the  enact- 
ment of  the  law,  and  that  any  means  used  to  degrade  the 
color  of  sugars  during  or  after  the  process  of  manufacture  is 
a  fraud  upon  the  revenue,  the  instruction  of  July  19,  1879, 
declares  that — 

"All  sugars  containing  ninety  per  cent,  and  not  more  than 
ninety-four  per  cent,  of  crystallizable  sugar,  the  apparent  color 
of  which  is  not  above  No.  7,  Dutch  standard  in  color,  shall  be 
classified  as  above  No.  7  and  not  above  No.  10,  Dutch  stand- 
ard in  color. 

"  All  sugars  containing  more  than  ninety-four  per  cent,  of 
crj-stallizable  sugar,  the  apparent  color  of  which  is  not  above 
No.  20,  Dutch  standard  in  color,  shall  be  classified  as  above 
No.  10  and  not  above  No.  13,  Dutch  standard  in  color." 

As  the  presence  of  water  in  the  sugars  was  found  to  inter- 
fere with  uniform  results,  the  instruction  was  changed  in  Sep- 
tember, as  follows : 

"  All  sugars  the  apparent  color  of  which,  as  imported,  is  not 
above  No.  7,  Dutch  standard  in  color,  and  which  contain  over 
ninety-three  per  cent,  and  not  over  ninety-seven  per  cent,  of 
crystallizable  sugar  in  one  hundred  parts  of  the  dry  substance, 
shall  be  classified  as  No.  7  and  not  above  No.  10,  Dutch 
standard. 

"  All  sugars  the  apparent  color  of  which,  as  imported,  is  not 
17  v3  '. 
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above  No.  10,  Dutch  standard  in  color,  and  which  contain  over 
ninety-seven  per  cent,  of  crystallizable  sugar  in  one  hundred 
parts  of  the  dry  substance,  shall  be  classified  as  above  No.  10 
and  not  above  No.  13,  Dutch  standard." 

It  was  shown  beyond  dispute,  on  the  trial,  that,  so  far  as 
their  color  was  concerned,  the  sugars  were  below  No.  7  of  the 
Dutch  standard — a  grade  chargeable  by  the  statute  with  only 
one  and  Ihrec'-quarters  cents  per  pound;  but  the  court  allowed 
the  defendant  to  prove,  if  he  could,  that  the  color  of  the  sugars 
was  an  artificial  color,  imparted  after  the  process  of  manufac- 
ture, or  after  they  became  the  sugars  of  commerce.  As  no 
proof  was  otfei-ed  to  show  that  the  sugars  were  artificially  col- 
ored after  the  process  of  manufacture  was  completed,  the  court 
instructed  th^  jury  to  find  a  verdict  for  the  plaintiffs  for  the 
dift'erenoe  of  duty. 

The  defendant  otfered  to  prove  that  color  was  imparted  to 
the  sugars  in  the  course  of  manufacture,  by  the  use  of  an  extra 
quantity  of  lime,  (some  quantity  of  which  is  always  used  to 
neutralize  acids,)  or  by  the  introduction  of  molasses,  and  in- 
creasing the  temperature  of  the  vacuum-pan,  or  boiler;  but 
this  evidence  the  court  held  to  be  incompetent.  To  narrow 
the  point  of  diflerence,  the  defendant  offered  to  show  that  col- 
oring matter,  namely,  molasses,  was  introduced  into  the 
vacuum-pan,  or  boiler,  after  the  mass  had  been  brought  to  the 
state  of  sugar,  but  before  its  final  passage  through  the  coolers 
and  the  centrifugal  tubs — the  last  process  through  which  it 
goes  ;  but  this  evidence  was  also  decided  to  be  incompetent. 

The  position  and  argument  of  the  defendant  may  be  more 
fully  shown  by  the  instructions  which  his  counsel  asked  the 
court  to  give  the  jury,  and  which  were  severally  refused.  They 
were  as  follows ; 

"  1.  That  if  the  jury  shall  find  from  the  evidence  that  the 
true  color  of  the  sugar  in  suit,  as  ascertained  by  comparing 
them  in  every  respect  with  the  standard  selected  by  the  Secre- 
tary of  the  Treasury  and  actually  used  in  ascertaining  and  de- 
termining their  dutiable  character,  was  not  sugar  '  not  above 
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number  seven  Dutch  standard  in  oolol-,'  they  shall  find  a  ver- 
dict for  the  defendant. 

"  2.  That  if  they  shall  find  from  the  evidence  that  on  De- 
cember 22,  1870,  and  prior  thereto^  the  sugars  of  commerce 
were  comprised  substantially  of  crystallized  sugar  and  molas- 
ses, and  that  the  color  of  the  difterent  grades  of  such  sugar  was 
produced  by  molasses,  the  highest  grades  being  No.  20,  Dutch 
standard  in  color,  having  no  molasses  in  them,  and  the 
lower  grades  being  16, 13,  10,  and  7,  Dutch  standard  in  color, 
having  molasses  in  them,  each  of  the  lower  grades  having 
more  molasses  than  the  other,  so  that  the  greatest  quantity  of 
molosses  was  contained  in  the  lowest  grades; 

"And  if  the  jiirj^  shall  also  find  from  the  evidence  that  the 
sugars  in  suit  were  not  generally  known  as  the  sugars  of  com- 
merce on  December  22,  1870j  and  prior  thereto,  and  that  their 
color  at  the  time  of  importation  was  not  produced  by  molasses, 
but  was  produced  by  the  introduction  of  some  foreign  sub- 
stance after  the  sugars  were  made  for  the  purpose  of  giving 
to  them  a  color  darker  than  their  true  color; 

"  And  if  the  jury  shall  also  find  from  the  evidence  that  the 
true  color  of  said  sugars  is  different  from  its  apparent  color,  and 
that  the  true  color  of  said  sugars  at  the  tinie  of  their  importa- 
tion was  above  No.  7,  Dutch  standard  in  color,  they  shall  find 
a  verdict  for  the  defendant; 

•'  3.  If  the  jury  shall  find  that  the  sugars  were  colored  with 
burnt  molasses,  and  were  manufactured  prior  to  the  time  wheii 
the  burnt  molasses  was  introduced  into  the  vacuum  pan,  and 
that  the  same  was  so  introduced  into  the  part  merely  for  the 
purpose  of  producing  a  dark  surface-color  upon  the  sugars,  so 
that  the  sugars,  the  true  color  of  which  was  above  No.  7j 
Dutch  standand  in  color,  appeared  to  the  ey^  by  comparison 
with  the  Dutch  standard  in  color  to  be  sugars  not  above  No. 
7,  Dutch  standard  in  color,  and  shall  also  find  that  the  true 
color  of  the  sugar  when  it  became  manufactured  was  above 
No.  7,  Dutch  standard  in  color,  they  shall  find  a  verdict  for 
the  defendant. 


740  Merkitt  v.  Welsh.  [Oct.  Term, 

Opinion  of  the  court. 

"The  court  ruled  there  was  no  evidence  to  submit  to  the 
jury  tending  to  show  that  the  color  was  not  imparted  to  the 
sugar  during  the  process  of  manufacture. 

"  4.  If  the  jury  shall  find  from  the  evidence  that  the  Dutch 
standard  consists  of  sugars  in  which  the  color  indicates  the 
grade  of  the  sugar,  and  shall  also  find  that  the  color  of  the 
samples  in  suit  does  not  indicate  at  all  the  grades  of  the  sugar, 
but  that  the  sugars  in  suit  are  in  fact  of  a  high  grade,  say 
No.  16,  as  indicated  by  the  Dutch  standard,  but  have  a  sur- 
face-color of  the  lowest  grade,  say  not  above  No.  7,  Dutch 
standard  in  color,  which  surface-color  was  imparted  to  it  after 
the  crystals  of  sugar  were  found  in  the  vacuum-pan  at  a  time 
when  the  boiling  of  the  sugar  was  completed,  they  shall  find 
a  verdict  for  the  defendant. 

"  5.  That  the  surface  or  external  color  of  the  sugars  in  suit 
was  not  necessarily  the  color  by  which  their  dutiable  character 
was  to  be  ascertained,  but  the  true  color  of  the  sugars  in  suit, 
^s  ascertained  by  comparison  with  the  standard  which  was  in 
use  by  the  collector,  and  was  actually  used  for  the  purpose  of 
ascertaining  the  dutiable  character  of  the  sugars  in  suit,  was 
the  color  to  guide  him  in  ascertaining  and  levying  duties  upon 
them. 

'  "  6.  That  if  the  jury  shall  find  from  the  evidence  that  the 
-surface  or  external  color  of  the  sugars  in  suit  was  produced 
by  the  introduction  of  a  foreign  substance  at  a  time  subse- 
quent to  the  manufacture  of  sugar,  and  shall  also  find  from 
the  evidence  that  when  said  foreign  substance  is  removed 
from  the  surface  of  said  sugars  that  they  have  not  a  color  of 
.sugars  not  above  No.  7,  Dutch  standard  in  color,  but  do  have 
.a  color  of  sugars  above  No.  7,  Dutch  standard  in  color,  they 
:.shall  find  a  verdict  for  defendant. 

"  The  court  ruled  there  was  no  evidence  to  submit  to  the 
jury  tending  to  show  that  the  color  was  not  imparted  to  the 
sugar  during  the  process  of  manufacture. 

"  7.  That  for  tarifi"  purposes  centrifugal  sugars  are  required 
-.to  have  a  color  obtained  by  the  process  of  manufacture  with- 
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out  the  introduction  of  any  foreifijn  substance  in  the  process  of 
manufacture  for  the  purpose  only  of  obtaining  a  darker  color 
than  that  which  the  sugars  would  have  obtained  in  the  natural 
process  of  manufacture. 

"  8.  That  if  the  jury  shall  find  from  the  evidence  that  a 
foreign  substance  was  introduced  into  the  sugars  in  suit, 
during  the  process  of  the  manufacture,  which  made  them 
darker  in  color  than  they  would  have  been  but  for  the  intro- 
duction of  such  foreign  substance,  and  shall  also  find  from  the 
evidence  that  but  for  the  introduction  of  said  foreign  sub- 
stance the  apparent  color  of  the  sugars  in  suit  would  not  have 
been  that  of  sugars  not  above  No.  7,  Dutch  standard  in  color, 
but  would  have  been  of  a  higher  grade,  thej-  shall  find  a  ver- 
dict for  the  defendant. 

"  9.  The  jury  may  examine  the  samples  of  the  sugars  in 
suit,  and  themselves  compare  them  with  the  sugars  of  the 
Dutch  standard;  and  that  if  the  jui'y  find  as  a  matter  of  fact 
thflt  the  sugars  in  suit  are  not  of  the  color  of  any  of  the 
colors  of  ihe  Dutch  standard,  they  may  lind  as  a  matter  of  fact 
whether  the  defendant  erred  in  his  classification. 

"And  that  if  they  find  the  collector  did  classify  the  sugars 
in  suit  according  to  their  true  color  from  the  best  means  in 
his  control,  they  may  find  for  the  defendant. 

"  10.  Sugar  is  above  No.  7,  Dutch  standard  in  color,  within 
the  intent  of  the  statute,  if  it  be  above  that  number  when 
reduced  mechanically  to  the  same  fineness  and  packed  in 
the  same  manner  as  such  standard. 

"11.  Sugars  composed  of  crystals  larger  than  those  of  the 
standards  furnished  by  the  Secretary  of  the  Treasury  may 
properly  be  reduced  to  the  same  fineness  as  those  of  such 
standards,  and  packed  in  bottles  in  the  same  manner  for  com- 
parison with  such  standards,  in  order  to  determine  the  color  or 
classification." 

It  will  be  perceived  that  the  real  question  in  the  case  is 
whether  (supposing  that  sugars  are  not  artificially  colored  for 
the  purpose  of  avoiding   duties  after   being    manufactured) 
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tfaeir  dutiable  quality  i8  to  be  decided  by  their  actual  color, 
graded  by  the  Dutch  standard,  or  by  their  saccharine  strength 
as  ascertained  by  chemical  tests.  The  plaintiff  maintains  the 
former  proposition  ;  the  defendants  the  latter. 

The  test  described  by  the  statute  is,  "Dutch  standard  in 
color."  The  first  question  that  naturally  arises  is,  if  Congress 
desires  the  application  of  the  chemical  test  in  order  to  deter- 
mine the  saccharine  strength  of  the  sugar,  why  does  not  Con- 
gress say  so  ?  There  are  two  very  distinct  and  different 
modes  of  distinguishing  sugar :  by  its  color,  and  by  the  in- 
trinsic percentage  of  specific  crystalline  sugar  in  the  mass. 
One  is  determined  by  a  color  standard,  the  other  by  a  chemi- 
cal standard.  Which  of  these  did  Congress  adopt  ?  We 
think  clearly  the  former. 

Perhaps  Congress  may  have  acted  under  a  mistaken  idea 
that  color  would  alwaj's  indicate  quality.  Perhaps,  up  to  the 
time  that  the  law  was  passed,  as  the  processes  of  manufacture 
had  been  conducted,  color  was  an  approximate,  or  general,  iti- 
dication  of  quality.  Suppose  this  to  be  so,  does  it  derogate 
from  the  fact  that  color  was  the  standard  which  Congress,  with 
the  hghts  which  it  had,  saw  fit  to  adopt  ?  Does  it  not  tend  to 
fortify  that  fact  ?  If  it  be  found  by  experience  that  the  stand- 
ard is  a  fallacious  one,  can  the  executive  department  supply 
the  defects  of  legislation  ?  Congress  alone  has  the  authority 
to  levy  duties.     Its  will  alone  is  to  be  sought. 

It  appears  very  clear  from  the  evidence  that  the  Dutch 
standard  is  a  color  standard  only.  As  applied  to  the  sugars  of 
the  Island  of  Java,  brought  to  the  mother  county,  it  was  un- 
doubtedly a  very  fair  standard  of  the  quality  of  sugar.  The 
juice  of  the  cane  was  reduced  in  open  boilers,  and  the  viscous 
or  molasses  matter  was  expelled  by  drainage,  assisted  by  per- 
colation of  water  from  a  covering  of  white  clay,  which  im- 
proved the  sugar  both  in'  quality  and  color.  The  sugar  mer- 
chants of  Holland  adopted  a  scale  of  colors  from  No.  1  to  ISTo. 
20,  which  is  exhibited  in  small  square  bottles,  containing  sugar 
of  the  different  shades  of  color  from  dark  up  to  nearly  white; 
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These  bottles  were  prepared  by  leading  firms  of  high  standing 
in  Holland,  and  were  accepted  by  the  trade  as  the  true  stand- 
ard by  which  to  estimate  the  grade  of  sugars.  Other  nations 
adopted  it  as  a  matter  of  convenience.  It  was  not  an  infalli- 
ble test  of  quality ;  because  some  sugars  had  a  higher  color 
than  their  intrinsic  character  entitled  them  to,  whilst  others 
had  a  lower.  Nevertheless,  no  more  convenient  standard  was 
at  hand  ;  and  if  by  the  feel,  or  the  taste,  or  other  physical  in- 
dications, the  merchant  had  reason  to  believe  that  the  stand- 
ard was  not  a  strictly  accurate  test  of  quality  in  a  particular 
case,  he  exercised  his  own  judgment  as  to  the  price  he  would 
give  or  take  for  the  article. 

In  process  of  time  new  modes  of  manufacture  were  adopted ; 
the  vacuum-pan  in  place  of  the  open  boiler,  for  condensing 
the  liquor;  the  centriiiigal  tube  in  place  of  the  old  inverted 
cone,  or  leech  tub,  for  expelling  the  molasses;  and  animal 
charcoal  instead  of  clayey  infiltration,  for  refining  and  whiten- 
ing the  result.  The  perfection  of  the  refining  process  as  now 
practiced  renders  color  in  raw  sugars  a  matter  of  little  conse- 
quence, provided  they  contain  abundance  of  saccharine  mat- 
ter. The  color  standard  has  come  to  be  a  precarious  one. 
Still,  if  the  government  chooses  to  adhere  to  it,  it  is  bound  by 
it.  If  Congress,  as  it  has  done,  adopt  the  color  standard,  it  is 
not  for  the  customs  department  to  adopt  a  different  one. 
When  Congress  chooses  to  do  this,  it  will  be  time  enouffh  for 
the  custom-house  to  follow.  As  before  said,  Congress  alone 
has  the  power  to  lay  taxes  and  duties. 

Great  stress  is  laid  on  the  charge  that  sugars  are  manufac- 
tured in  dark  colors  on  purpose  to  evade  our  duties.  Suppose 
this  is  true ;  has  not  a  manufacturer  a  right  to  make  his  goods 
as  he  pleases  ?  If  they  are  less  marketable,  it  is  his  loss ;  if 
they  are  not  less  marketable,  who  has  a  right  to  complain  ? 
If  the  duties  are  affected,  there  is  a  plain  remedy.  Congress 
can  always  adopt  such  laws  and  regulations  as  it  may  deem 
expedient  for  protecting  tiie  interests  of  the  government.  If 
in  the  case  under  consideration  a  color  standard  is  insufficient, 
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a  different  one  is  ready  to  hand — that  of  the  polaiiscope,  or 
other  chemical  test.  If  the  quantity  of  saccharine  matter  in 
sugar,  or  its  state  of  advancement  from  the  raw  state  to  a  con- 
dition of  refinement,  is  desirable  as  a  dutiable  standard,  let  it 
be  so  declared  by  the  laws;  and  then  the  merchant  will  know 
on  what  he  has  to  depend.  Uncertainty  and  ambiguity  are 
the  bane  of  commerce.  Discretion  in  the  custom-house  officer 
should  be  limited  as  strictly  as  possible.  It  has  been  said  with 
much  truth,  "  Where  law  ends  tyranny  begins." 

It  is  argued  that  although  the  Dutch  standard  of  color  is 
named  in  the  statute,  yet  the  intent  of  the  law  was  to  adopt  it 
as  a  standard  of  quality ;  and  if  in  consequence  of  changes  in 
the  mode  of  manufacture  it  ceases  to  be  such,  the  reason  of 
the  law  ought  to  prevail,  and  quality  ought  to  be  still  the  test. 
And  that  quality  was  the  object  sought  is  inferred  from  the 
language  of  sections  2914  and  2915  of  the  Kevised  Statutes. 

This  reasoning  would  be  very  good  if  the  law  prescribing 
the  standard  were  not  explicit  in  its  terms.  Whatever  may 
have  been  in  the  minds  of  individual  members  of  Congress, 
the  legislative  intent  is  to  be  sought,  first,  from  the  words  they 
have  used.  If  these  are  clear  we  need  go  no  further ;  if 
they  are  obscure  or  ambiguous,  then  the  intent  may  have  to 
be  sought  out  by  reference  to  the  context,  to  previous  or  con- 
current enactments,  to  the  history  of  the  art  or  trade,  to  gen- 
eral history,  to  anything  that  will  throw  light  on  the  meaning 
of  the  obscure  or  ambiguous  terms  used.  But  there  is  no  ob- 
scurity or  ambiguity  here.  Two  tests  for  fixing  the  dutiable 
grade  of  sugars  were  open  to  the  legislative  choice :  that  of 
color,  and  that  of  constitution  or  chemical  quality.  Congress 
chose  the  former.  It  is  not  strange  that  it  did  so ;  the  color 
test  had  long  been  used,  and  was  well  calculated  to  designate 
quality  in  the  old  sugars  manufactured  in  the  old  way.  But 
in  making  its  election  Congress  did  not  leave  any  room  for 
doubt  as  to  its  meaning.  It  used  apt  terms  to  express  it ; 
terms  free  from  all  ambiguity  and  obscurity.  If  the  test 
adopted  fails  to  effect  the  desired  object,  the  inconvenience,  or 
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loss  to  the  treasury,  need  only  be  temporary;  it  can  be  chang 
ed  at  any  moment.  And  it  is  better  to  submit  to  a  temporary 
inconvenience  than  to  set  the  laws  all  afloat  by  laying  down  a 
canon  of  construction  which  leaves  the  plain  words  and  seeks 
to  spell  out  or  guess  at  the  supposed  intent  of  the  legislature, 
contrary  or  supplementary  to  that  which  is  clearly  embodied  in 
the  words  it  has  used. 

We  see  nothing  in  the  sections  referred  to  to  change  this 
plain  and  simple  view  of  the  subject.  Section  2914  merely 
directs  that  the  standards  to  be  used  by  the  collectors  shall  be 
furnished  by  the  Secretary  of  the  Treasury.  This  was  to  insure 
certainty  and  uniformitj'  in  the  selection  of  the  Dutch  stand- 
ards. The  evidence  shows  that  the  Secretary  performed  this 
duty  by  procuring  the  standards  from  the  proper  parties  at 
Amsterdam,  and  furnishing  them  the  collector.  They  were 
exactly  the  same,  however,  as  those  procured  by  private  deal- 
ers. It  cannot  be  justly  contended  that  this  section  authorized 
the  Secretary  to  adopt  a  different  standard  from  that  prescribed 
by  Congress,  to  wit,  a  standard  of  chemical  constitution  indi- 
cated by  a  polariscope,  instead  of  a  standard  of  color  indicated 
by  the  Dutch  glass  bottles,  carefully  sealed,  graded,  and  num- 
bered. This  would  be  to  give  to  the  section  an  unnatural  force 
and  cause  it  to  overrule  the  primary  section  to  which  it  was  a 
proviso.  In  like  manner,  when  section  2915  authorizes  the 
Secretary,  by  regulation,  to  require  that  samples  from  pack- 
ages of  sugar  shall  be  taken  in  such  manner  as  to  ascertain  the 
true  quality  of  such  sugar,  there  is  no  indication  of  an  intent 
to  change  the  dutiable  standard  adopted  in  the  purview  of 
schedule  G.  Even  if  it  be  conceded  that  the  word  "  quality," 
as  here  used,  has  reference  to  saccharine  purity  or  strength, 
the  most  that  can  be  inferred  is  that  it  was  the  aim  of  Con- 
gress, by  this  clause,  to  enable  the  officers  to  take  samples 
from  the  packages  in  such  manner  as  to  secure  a  knowledge  of 
their  entire  contents, — ^in  the  interior  and  in  every  part  as 
well  as  on  the  surface;  in  other  words,  to  see  that  there  was 
no  fraud  in  making  up  the  packages.    It  was  supposed  that 
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the  true  quality  of  an  entire  package  couLd  be  ascertained  by 
proper  care  in  taking  out  the  samples ;  by  the  manner  in  which 
they  were  taken  out.  Whether  the  quality  was  to  be  ascer- 
tained by  any  other  test  than  that  of  the  color  is  not  stated  ; 
and,  if  it  was,  there  is  no  indication  that  a  different  standard 
from  that  of  the  Dutch  standard  of  color,  pa'escribed  in  the 
principal  section,  was  to  be  used  in  fixing  the  amount  of  duty. 
It  may  have  been  the  object  of  section  2915  to  detect  the  use 
of  artificial  coloring  on  the  surface  of  the  packages,  applied 
after  the  sugar  was  manufactured  and  after  the, packages  were 
made  up.  At  all  events  we  think  that  there  is  nothing  in 
either  of  these  sections  that  modifies  or  qualities  the  plainly 
prescribed  standard  by  which  imported  sugars  were  to  be 
graded  and  assessed  for  duty. 

We  have  examined  the  prior  legislation  on  the  subject  from 
the  first  act  of  18o'l  down  to  the  act  of  December,  1870,,  which 
is  substantially  reproduced  in  the  Revised  Statutes ;.  but,  with- 
out reviewing  the  laws  in  detail,  it  suffices  to  say  that  we  find 
nothing  in  this  legislative  history  to  change  or  affect  our  views. 
The  concession  that  Congress  may  have  supposed  that  the 
Dutch  standard  of  color  would  be  a  sufficient  test  of  quality, 
answers  all  that  can  be  deduced  from  the  prior  statutes.  If 
experience  shows  that  Congress  acted  under  a  mistaken  im- 
pression, that  does  not  authorize  the  Treasury  Department,  or 
the  courts,  to  take  the  part  of  legislative  guardians,  and,  by 
construction,  to  make  new  laws  which  they  imagine  Congress 
would  have  made  had  it  been  properly  informed,  but  which 
Congress  itself,  on  being  properly  informed,  has  not,  as  yet, 
seen  tit  to  make.  It  may  be  that  our  tariff  of  duties  is  evaded 
by  giving  to  sugars  in  the  process  of  manufacture  a  low  grade 
of  color.  If  this  be  so,  it  is  no  more  than  every  manufacturer 
does,  namely,  so  to  manufacture  his  goods  as  to  avoid  the  bur- 
den of  high  duties,  provided  he  can  do  it  without  injuring 
their  marketability,  or  injuring  it  less  than  the  duties  involved. 
So  long  as  no  deception  is  practiced ;  so  long  as  the  goods  are 
truly  invoiced  and  freely  and  honestly  exposed  to  the  officers 
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of  customs  for  their  examination,  no  fraud  is  committed,  no 
penalty  ia  incurred.  Heretofore  it  has  been  thought  desirable, 
in  order  to  make  sugars  more  marketable,  to  use  artificial  pro- 
cesses for  bleaching  them.  The  percolation  of  clay  water 
through  the  mass  was  one  of  the  means  adopted.  The  sprink- 
ling of  retined  syrups  in  the  form  of  spray  on  the  sugar  ia'the 
centrifugals  is  another.  If  the  manufacturer  uses  these  bleach- 
ing processes  in  order  to  make  his  sugars  more  salable,  why 
may  he  not  omit  to  do  so  in  order. to  render  them  less  dutia- 
ble ;  nay,  why  may  he  not  employ  an  extra  quantity  of  mo- 
lasses for  that  purpose  ?  If  after  the  sugars  are  manufactured, 
especially  after  being  put  up  in  packages,  coloring  matter  is 
artificially  imposed,  it  might  be  a  differeut  matter.  The 
sugars  would  then  have  a  different  color  from  that  which  be- 
longed to  them  when  manufactured.  This  might  be  held  to 
be  a  fraud  on  the  revenue.  But  it  is  unnecessary  to  decide 
this  question  in  this  case. 

A  better  remedy  than  that  of  making  a  forced  construction 
of  the  law  is  in  the  power  of  Congress.  All  that  has  to  be 
done  is  to  change  the  law  so  as  to  reach  the  goods  in  their 
new  form,  if  it  is  thought  desirable  to  do  so.  If  the  law  is 
found  defective,  let  it  be  altered  so  as  to  attain  the  result  de- 
sired. 

The  argument  that  the  sugars  in  question  are  not  "  sugars  " 
in  the  sense  of  the  law,  because. the  standard  adopted  by  the 
law  for  fixing  the  grade  is,  as*^  to  the  sugars  in  question,  de- 
fective in  its  application,  is  too  metaphysical  to  be  of  weight  in 
the  consideration  of  the  question.  They  are  sugars  of  com- 
merce, and  the  complaint  of  the  custom-house  is  that  they  are 
better  sugars  than  they  appear  to  be. 

We  think  that  the  decision  of  the  court  below  was  right, 
and  the  judgment  is  affirmed. 

Matthews,  J.  (dissenting.) — It  seems  not  to  be  denied  by 
the  opinion  of  the  majority  of  the  court,  as  it  was  expressly 
conceded  by  the  court  below,  that  if  an  artificial  color  had 
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been  imparted  to  the  sugar  after  its  manufacture,  by  which  it 
was  made  identical  in  appearance  with  the  color  of  the  sample 
of  the  Dutch  standard  of  a  particular  number,  below  that  with 
which  it  would  have  been  classified  but  for  such  adulteration, 
the  government  would  have  been  entitled  to  prove  the  fact 
and  exact  duties  according  to  the  classification  of  sugar  of 
equal  grade  in  its  natural  color. 

This  admission  is  not  gratuitous,  but  is  required  upon  any 
just  construction  of  the  law.  And  yet  I  cannot  perceive 
what  difference,  there  ought  to  be,  if  the  same  color  is  artifi- 
cially produced  during  the  process  of  manufacture,  by  the  in- 
troduction of  foreign  matter,  not  necessary  to  the  production 
of  the  sugar,  and  introduced  for  the  express  purpose  of  coun- 
terfeiting the  color  of  a  lower  grade,  in  order  to  evade  the 
law  and  escape  the  duties  imposed  by  it.  This  is  precisely 
what  the  plaintiff  in  error  offered  to  prove  on  the  trial,  and 
what,  by  the  rulings  of  the  court,  he  was  not  permitted  to  do. 
In  my  opinion  this  was  error  for  which  the  judgment  should 
be  reversed. 

The  admission  that  it  would  be  unlawful  to  produce  artifi- 
cially the  color  of  the  Dutch  standard,  after  manufacture,  to 
disguise  the  grade  of  the  article,  is  inconsistent  with  the  propo- 
sition that  the  color  of  that  standard,  as  a  visual  impression, 
is  the  sole  ground  of  distinction  for  rating  duties  on  sugar ; 
and  yet  that  proposition  is  the  onl}'  foundation  that  supports 
the  judgment  of  the  court  below. 

The  phrase  "  No.  7,  Dutch  standard  in  color,"  and  other 
_  similar  phrases  in  the  act  of  Congress,  were  not,  in  my 
opinion,  intended  to  establish  mere  sensible  color  as  the  test 
for  distinguishing  the  grades  of  sugar,  for  the  purposes  of  the 
act;  so  as  to  embrace  every  description  of  sugar  that  could 
not,  by  the  unaided  eye,  be  differentiated  in  color  from  the 
sample.  If  so,  sugar  of  the  highest  grades  in  other  respects 
might  be  painted  on  the  surface  of  its  grains  after  its  manu- 
facture was  complete,  without  affecting  its  nature  or  quality 
commercially  as  sugar,  so  as  perfectly  to  imitate  an  article  of 
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inferior  strength  and  value,  whose  color  had  been  naturally 
produced,  and  thus  be  imported  at  a  lower  rate  of  duty  than 
^vould  otherwise  be  lawful.  For  if  mere  color  is  the  sole  test 
to  be  regarded  at  the  custom-house,  as  it  may  be  determined 
by  the  eye  alone,  on  comparison  with  the  color  of  the  stand- 
ard, the  officer  has  no  right  to  inquire  when  or  how  the  color 
was  produced,  so  that  it  does  not  destroy  the  commercial 
character  of  the  article.  If  the  article  is  and  continues  to  be 
sugar,  and  corresponds  in  color  with  the  color  of  the  sample 
used  as  the  standard,  it  is  to  be  rated  accordingly. 

A  color  imparted  to  sugar  artificially,  either  during  the  pro- 
cess of  manufacture  or  after  its  completion,  and  which  ifr 
would  not  contract  by  means  of  any  of  the  processes  neces^ 
sary  merely  to  the  production  of  sugar,  is,  in  my  opinion,  notr 
its  natural  color,  and  not  the  real  and  true  color  of  the  D-utchi 
standard,  however  closely  it  may  resemble  it,  or  however  im- 
possible it  may  he,  by  sight  merely,  to  distinguish  it  from  the- 
color  of  the  sample.  It  is  a  mere  imitation  and  counterfeit  of 
the  Dutch  standard  in  color ;  for  that  means,  not  merely  an 
abstract  color  of  a  certain  hue,  but  a  concrete  color  inhering- 
in  and  belonging  only  to  sugar  when  produced  according  to 
the  processes  which,  in  the  Dutch  standard,  result  in  ditfer- 
ences  of  color  according  to  differences  in  the  quality  of  the- 
sngar  itself  Congress,  by  the  use  of  the  phrase  in  question,, 
intended  to  refer  to  color  as  resulting  from  and  indicating  a 
certain  quality  of  sugar,  considered  in  reference  to  its  strength, 
and  corresponding  value;  and  hence  used  words  not  descrip- 
tive of  color  in  reference  to  the  various  hues  into  which  the- 
ray  of  light  is  divided  by  the  differences  of  refrangibility  as  it 
passes  through  the  prism,  and  which  are  represented  as  primi- 
tive colors  to  the  human  eye  and  designated  by  their  associated- 
names.  Congress  did  not  mean  to  scale  the  duty,  as  the  sugar 
might  be  considered,  according  to  such  a  standard,  light  yel- 
low, yellow,  dark  yellow,  light  browu,  brown,  dark  brown,  &c. 
It  meant  to  divide  sugars  for  purposes  of  duties,  according  as 
they  corresponded  with  certain  samples  of  other  sugars,  pro- 
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duced  according  to  a  certain  known  mode  of  manufacture, 
and  designated  in  commerce  as  well  as  in  the  statute  as  of 
the  Dutch  standard,  and  classified  by  numbers,  according  to  a 
gradation  of  color  resulting  from  that  mode  of  manufac- 
ture, and  not  otherwise.  So  that  to  correspond  with  the  color 
designated  as  a  particular  number  of  the  Dutch  standard,  the 
sample  produced  must  have  to  the  sight  not  merely  a  color  so 
like  it  that  the  eye  cannot  distinguish  between  them,  but  the 
resemblance  must  be,  in  all  respects,  such  that  it  is  manifest 
that  it  is  not  a  mere  similarity  by  reason  of  imitation,  but  an 
identity  of  color,  because  it  has  resulted  from  the  necessary 
processes  of  the  manufacture,  and  belongs,  by  necessity  of  its 
nature,  to  the  sugar  itself,  and  not  to  a  foreign  ingredient 
mixed  with  it  as  a  coloring  matter.  In  other  words,  sugar 
which  is  classed  as  No.  7,  Dutch  standard  in  color,  must  be 
sugar  of  that  quality  in  other  respects,  which  in  the  Dutch 
-standard  has  a  color  known  as  No.  1. 

For  these  reasons  I  feel  compelled  to  dissent  from  the 
opinion  of  the  court,  and  am  authorized  to  state  that  Mr. 
Justice  Harlan  concurs  in  these  views. 

Affirmed. 


'  The  Ghicago,  Milwaukee  and  St.  Paul  Eailwat  Company  v. 
The  United  States,  and  The  United  States  v.  The 
Chicaso,  Milwaukee  and  St.  Paul  Railway  Company. 

March  6, 1882. 
.The  deeisioa  in  Union  Pacific  Kailroad  Co.  v.  The  United  States,  p.  728, 
ante,  followed. 

APHiBALS  from  the  Court  of  Claims. 

J.  W.  Cary,'i&c  the  railroad  company. 

S.  F.  Phillips,  Solicitor- General,  for  the  .United  States. 

Matthews,  J. — The  action  in  the  Court  of  Claims  was 
broughtfcby  the  railway,  company  to  recover  compensation  with- 
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held  by  the  Postmaster-General,  claimed  to  be  due  upon  a 
written  contract  for  mail  contract  for  mail  service,  entered  into 
July  1,  1875,  for  the  period  of  four  years. 

The  amount  in  controversy  had  been  retained  by  the  Post- 
master-Greneral  as  a  reduction  of  the  ten  per  centum  on  the 
previous  rates,  under  the  provision  in  the  act  of  July  12, 1876, 
and  of  the  further  reduction  of  twenty  per  cent,  on  the  re- 
mainder, under  the  thirteenth  section  of  that  act,  it  being  in- 
sisted that  the  claimant  was  a  company  whose  railroad  had 
been  constructed,  in  whole  or  in  part,  by  the  aid  of  a  grant 
of  public  lands  by  Congress. 

The  Court  of  Claims  found  that  the  railroad  had  not  been 
aided  by  a  land  grant  in  its  construction,  and  that  the  company 
was,  therefore,  not  subject  to  the  deduction  from  its  compensa- 
tion made  on  that  acconnt.  From  that  part  of  the  judgment 
the  United  States  appealed. 

It  also  found  that  the  Postmaster-General  was  entitled  to 
make  the  deduction  of  ten  per  cent.,  and  from  that  part  of  the 
judgment  the  railway  company  appealed. 

This  case  is  covered  by  the  decision  in  that  of  thp  Chicago 
and  Northwesterp  Eailway  Company  o.  The  United  States, 
supra,  where  it  is  held  that  the  deduction  under  the  thirteenth 
section  of  the  act  of  July  12,  1876,  could  not  be  made  against 
a  company  whose  railroad  bad  been  the  subject  of  a  land  grant, 
when  the  service  had  been  rendered  during  the  term  of  a 
written  contract  for  four  years,  which  had  not  terminated  when 
the  act  took  effect. 

The  question  in  the  present  case,  therefore,  whether  the  rail- 
road of  the  company  was  or  was  not  the  subject  qf  a  land  grant 
becomes  immaterial;  although  were  it  otherwise  we  should 
have  no  hesitation  in  affirming  the  finding  of  the  Court  of 
Claims  upon  that  point,  for  the  reasons  set  forth  in  its  opinion. 

Upon  the  question  of  the  ten  per  cent,  deduction,  the  Court  of 
Claims  held  that  the  act  of  July  12, 1876,  operated  as  a  notice 
to  the  claimants  that  the  service  would  be  discontinued  under 
the  old  rates,  and  would  be  continued,  if  at  all,  under  the  new 
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rates;  and  that,  as  the  claiimants  continued  to  render  the  ser- 
vice under  the  new  law  without  dissent  or  protest,  it  was  to  be 
presumed  that  they  acquiesced  in  its  provisions  and  accepted 
the  change  which  it  made  in  their  contract. 

We  are  unable  to  agree  with  this  view,  for  the  reasons  al- 
ready stated,  holding  that  the  act  of  July  12,  1876,  was  not 
intended  to  apply  to  the  case  of  contracts  previously  made  for 
a  term  of  years,  not  expired  when  it  took  effect. 

The  judgment  of  the  Court  of  Claims  is,  therefore,  reversed, 
and  the  cause  remanded  with  instructions  to  render  a  judgment 
in  favor  of  the  claimants  for  the  full  amount  of  their  claim. 

Reversed. 


Walter  P.  Mason  and  Walter  C.  Cabot  v.  John  Sargent, 

LATE. COLLECTOR  OF  INTERNAL  REVENUE. 
March  6, 1882. 
Where  a  testator  left  a  legacy  to  his  wife  for  life,  and  on  her  death  to 
trustees  for  certain  purposes,  and  the  widow  died  in  1872,  no  succes- 
sion tax  can  be  levied  under  the  act  of  Congress  of  June  30, 1864,  and 
the  amendments  thereto,  which  acts  were  repealed  by  the  act  of  July 
14,  1870 ;  inasmuch  as  no  tax  under  the  terms  of  the  act  could  be 
levied  on  the  legacy  while  in  possession  of  the  wife,  nor  until  the 
possession  had  actually  vested  in  the  remainder-man,  which  did  not 
happen  till  the  death  of  the  widow,  and  before  that  time  the  repealing 
act  had  gone  into  operation. 

Error  to  the  Circuit  Court  of  the  United  'States  for  the 
District  of  Massachusetts. 

Gewge  Putnam,  for  plaintiffs  in  error. 

S.  F.  Phillips,  Solicitor- General,  for  defendant  in  error. 

Matthews,  J. — This  action  was  originally  brought  in  the 
State  court  and  removed  into  the  Circuit  Court,  and  was  to 
recover  back  the  amount  of  a  legacy  tax  paid  under  protest  by 
the  plaintiff"  in  error,  who  was  also  plaintiff  below,  to  the  de- 
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fendant  as  collector  of  internal  revenue  for  the  fourth  Masaa- 
chusettft  district. 

The  facts  upon  which  the  judgment  was  rendered  in  the 
court  below,  it  was  agreed,  were  as  follows : 

William  P.  Mason,  the  plaintiffs'  testator,  died  December 
4, 1867.  By  his  will,  duly  proved  and  allowed,  the  personal 
property  upon  which  the  tax  in  question  was  levied  was  be- 
queathed to  plaintiffs  in  trust  for  his  widow  for  her  life,  and 
upon  her  death  one-half  to  the  plaintiff  William  P.  Mason,  and 
one-half  to  Elizabeth  R.  Cabot,  children  of  the  testator  of  full 
age  at  his  death. 

The  widow  died  on  June  17,  1872. 

In  April,  1873,  the  tax  in  question  was  assessed  by  Jonathan 
H.  Mann,  assessor  of  said  district,  and  May  18,  1873,  plaintiffs 
paid  defendant  said  tax  under  protest  to  avoid  distraint  or 
other  forcible  process  to  collect  the  same. 

May  19,  1873,  plaintiffs  duly  made  claim  upon  the  Commis- 
sioner of  Internal  Revenue  for  the  refunding  of  said  tax,  for 
the  reason  that  the  said  property  did  not  vest  in  possession  in 
the  plaintiffs'  cestuis  que  trustent  until  the  death  of  the  testator's 
widow,  which  occurred  after  October  1, 1870,  the  date  at  which 
the  repeal  of  the  legacy  succession  tax  went  into  effect,  and  that 
the  tax  had  not  accrued  at  said  date  so  as  to  come  within  the 
saving  clause  of  the  act  of  repeal.  (Act  of  July  14,  1870, 
sec.  17.) 

August  5,  1873,  the  Commissioner  of  Internal  Revenue  re- 
jected the  appeal,  "for  the  reason  that  the  tax  accrued  under 
the  one  hundred  and  twenty-eighth  section  of  the  act  of  June 
30,  1864,  and  was  saved  by  section  17  of  the  act  of  July  14, 
1870,  and  still  existing,  was  properly  assessed." 

The  tax  in  question  was  imposed  by  section  124  of  the  act 
of  June  30,  1864,  (13  Stats,  at  Large,  285,)  upon  legacies  or 
distributive  shares  of  personal  property  exceeding  the  sum  of 
$1,000,  passing,  after  the  passage  of  the  act,  from  a  decedent, 
either  testate  or  intestate,  in  the  hands  of  an  executor,  admin- 
istrator, or  trustee,  varying  in  rate  as  the  party  beneficially 
48  v3 
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entitled  was  less  or  more  remote  in  cousanguiiiity,  or  a  stranger 
in  blood,  to  the  person  from  whom  it  passed ;  with  a  proviso 
that  legacies  or  distributive  interests  in  intestate  estates,  pass- 
ing to  husband  or  wife,  should  be  exempt  from  such  tax. 

Section  125  of  the  same  act,  as  amended  by  the  act  of  June 
13,  1866,  (14  Stats,  at  Large,  140,)  provides  that  this  legacy 
tax  or  duty  "  shall  be  due  and  payable  whenever  the  party 
interested  in  such  legacy  or  distributive  share  or  property  or 
interest  aforesaid  shall  become  entitled  to  the  possession  or 
enjoyment  thereof,  or  to  the  beneficial  interest  in  the  profits 
accruing  therefrom,"  &c.  It  also  provides  that  it  shall  be  a 
lien  for  twenty  years,  unless  sootaer  paid,  upon  the  property 
taxed;  and  the  executor,  administrator,  or  trustee  having 
charge  of  the  property  is  required,  within  thirty  days  after  he 
shall  have  taken  charge  of  the  trust,  to  give  notice  thereof  to 
the  assessor  of  the  district  in  which  the  deceased  last  resided. 
He  is  also  required,  before  payment  of  the  legacy  to  the  leg- 
atee, to  pay  the  tax  to  the  collector.  As  a  preliminary  to  the 
payment  of  the  tax  to  the  collector,  he  is  further  required  to 
make  out  in  duplicate  a  schedule,  list,  or  statement  containing 
the  names  of  every  person  entitled  to  any  beneficial  interest  in 
the  property,  together  with  the  clear  value  of  such  interest,  the 
original  of  which  he  renders  to  the  assessor,  and  the  duplicate 
of  which  "shall  be  by  him  immediately  delivered  and  the  tax 
thereon  paid  to  such  collector."  The  collector  gives  him  a 
receipt,  which  is  his  voucher  for  that  much  paid  on  account  of 
the  legacy  in  his  settlement  with  the  legatee. 

By  the  third  section  of  the  act  of  July  14,  1870,  (16  Stats, 
at  Large,  256,)  the  taxes  imposed  by  the  laws  then  in  force  oA 
legacies  and  successions,  among  others,  were  repealed  "on  and 
after  the  first  day  of  October,  eighteen  hundred  and  seventy;" 
and  by  the  seventeenth  section  of  that  act  (p.  261)  it  was  en- 
acted that "  all  acts  and  parts  of  acts  relating  to  the  taxes  here- 
in repealed,  and  all  the  provisions  of  said  acts,  shall  continue 
in  full  force  for  levying  and  collecting  all  taxes  assessed,  or 
liable  to  be  assessed,  or  accruing  under  the  provisions  of  former 
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acts,  or  drawbacks  the  right  to  which  has  already  accrued,  or 
which  may  hereafter  accrue  under  said  acts,  and  for  maintain- 
ing and  continuing  liens,  fines,  penalties,  and  forfeitures  incur- 
red under  and  by  virtue  thereof.  And  this  act  shall  not  be 
construed  to  affect  any  act  done,  right  accrued,  or  penalty 
incurred  under  former  acts,  but  every  such  right  is  hereby 
saved." 

The  court  below  decided  that  the  tax  in  question  had  been 
properly  exacted  and  collected  on  the  ground  that  the  right  to 
it  had  accrued  to  the  United  States  before  October  1,  1870, 
when  the  repealing  act  took  effect,  and  was  within  the  saving 
clauses  of  the  seventeenth  section. 

The  contention  of  the  plaintiffs  in  error,  on  the  other  hand, 
is  that  the  tax  upon  the  legacy  did  not  become  a  claim  in  favor 
of  the  government  until  the  legacy  itself  became  payable  ;  and 
as  the  payment  of  the  legacy  was  postponed  until  the  death  of 
the  widow,  in  whom  it  vested  during  her  life,  which  occurred 
June  17,  1872,  after  the  repeahng  act  had  taken  effect,  there 
was  no  right  accrued  at  that  time  that  could  be  saved  by  the 
■exceptions. 

It  is  pur  opinion  that  the  tax  was  illegally  demanded  and 
collected. 

The  property  or  fund  which  is  the  subject  of  the  legacy  was 
expressly  exempt  from  tax  or  duty,  in  the  hands  of  the  trus- 
tee, during  the  life  of  the  testator's  widow.  It  seems  to  us 
very  plain  that  the  trustee  was  not  bound  to  make  return  of 
the  legacy  upon  the  schedule,  list,  or  statement  specified  in 
section  125  of  the  act  of  1864,  until,  by  the  death  of  the  owner 
of  the  life  estate,  the  legacy  became  payable  to  those  entitled 
in  remainder ;  for  the  delivery  of  that  list  or  statement  to  the 
assessor  is  to  be  followed  immediately  by  a  delivery  by  the 
trustee  of  its  dupHcate  to  the  collector,  and  the  tax  paid  there- 
on to  such  collector ;  whereas  by  the  express  terms  of  the  sec- 
tion, as  amended  by  the  act  of  1866,  the  tax  or  duty  becomes 
due  and  payable  only  when  "  the  party  interested  in  such 
legacy,  &c.,  shall  become  entitled  to  the  possession  or  enjoy- 
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ment  thereof,"  &c.  The  return  for  assessment  and  the  actual 
paj'ment  of  the  tax,  therefore,  are  made  by  the  law  so  nearly 
simultaneous  as  that  one  follows  the  other  in  immediate  suc- 
cession ;  and  it  cannot  well  be  said,  upon  the  terms  of  the  act, 
that  the  right  to  the  tax  has  become  vested  until  the  obligation 
arises  to  list  the  property  for  taxation.  The  subject  of  the 
tax  is  the  interest  of  the  legatees  in  remainder;  but  it  is  not 
taxable  as  a  remainder,  for  by  the  terms  of  the  law  it  does 
not  become  a  subject  of  taxation  until  the  right  accrues  to  re- 
duce it  to  possession.  Until  then  it  is  expressly  exempt  from 
taxation. 

The  amendment  to  section  125  of  the  act  of  1864,  made  by  the 
act  of  1866,  which  requires  the  trustee  to  give  written  notice 
to  the  assessor  of  his  trust  within  thirty  days  after  he  shall 
have  taken  charge  of  it,  is  not  material  to  the  argument,  be- 
cause it  does  not  appear  that  this  requirement  hqs  any  other 
purpose  than  to  give  information  to  the  officer. for  future  use. 
It  does  not  seem  to  have  any  connection  with  the  present  as- 
sessment and  collection  of  the  tax. 

The  provision  in  section  125  of  the  act  of  1864,  that  the  tax 
■or  duty  thereby  imposed  shall  be  a  lien  or  charge  upon  the 
property  bequeathed  for  twenty  years,  or  until  the  same  is 
,paid  within  that  period,  determines  nothing  as  to  the  time 
when  the  tax  accrues.  It  becomes  a  lien  only  from  that  time, 
for  the  lien  presupposes  the  existence  of  the  tax  for  which  it 
is  a  security,  and  is  a  charge  upon  the  property,  out  of  which 
it  is  payable  and  upon  which  it  is  imposed.  In  the  present 
case  it  is  clear  beyond  dispute  that  during  the  life  estate  of 
the  widow  there  was  no  lien  upon  the  fund,  because  during 
;that  period  it  was  expressly  exempt  from  the  tax. 

In  the  case  of  Clapp  v.  Mason,  94  TJ.  S.,  589,  a  similar  ques- 
tion, as  to  the  liability  of  these  parties  under  the  same  will, 
for  a  tax  collected  on  their  succession  to  the  real  estate  of  the 
testator,  devised  upon  the  same  limitations,  was  decided  in 
-.their  favor.     The  court  in  that  case  said :  "  It  is  manifest  that 


1881.]  United  States  v.  Babbitt.  75? 

Opinion  of  the  court. 

the  right  does  not  accrue  until  the  duty  can  be  demanded,  that 
is,  when  it  is  made  payable."     (p.  592.) 

The  statement  is  equally  applicable  here,  and  leads  to  a  sim- 
ilar result. 

No  right  to  the  payment  of  the  tax  had  accrued  at  the  date 
when  the  repealing  act  took  etfect ;  and,  therefore,  none  to 
collect  it  can  be  deduced  from  its  saving  clauses. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed, 
with  instructions  to  render  a  judgment  upon  the  agreed  state- 
ment of  facts,  in  favor  of  the  plaintiff's  below,  for  the  amount 
therein  specified. 

Ekversed. 


The  United  States  v.  Lawrence  S.  Babbitt. 

March  6, 1882. 

1.  It  seems  that  the  period  of  service  as  a  cadet  at  West  Point  cannot  be 

tal^en  into  account  in  computing  tlie  lonojevity  pay  for  an  officer  of 
tVie  United  States  array  under  the  act  of  1878. 

2.  Bm  a  pro  forma  judgment  in  favor  of  tlie  claimant  rendered  in  such 

a  case,  for  such  a  period,  by  consent  of  the  Attorney-General,  because 
otherwise  no  appeal  wQuld  lie.  and  in  order  to  make  it  a  test  case,  was 
a  waiver  of  the  error  of  allowing  pay  for  such  period. 

Appeal  from  the  Court  of  Claims. 

S-  F.  Phillips,  Solicitor-  General,  for  appellants. 

W.  Perm  Clarke,  for  appellee. 

"Waite,  C.  J. — ^The  question  presented  to  the  court  below  on 
the  trial  of  this  case  was  whether,  in  the  computation  of  lon- 
gevity pay  for  an  officer  in  the  army  of  the  United  States,  un- 
der the  provisions  of  the  act  of  1878,  c.  263,  sec.  7,  (Sup.  Rev. 
Stat,  362,)  his  period  of  service  as  a  cadet  at  West  Point  was 
to  be  taken  into  account.  The  court  decided  it  was  not,  and 
an  elaborate  opinion  to  that  effect  was  filed.  The  reasoning 
of  that  opinion  seema  to  us  incontrovertible,  and  we  are  satis- 
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fied  with  the  conclusion  reached  by  the  court,  but  the  record 
shows  that  after  the  decision  was  announced  a  pro  forma  judg- 
ment was  rendered,  with  the  consent  of  the  Attorney-General, 
in  favor  of  the  claimant.  This  is  stated  in  the  judgment  to 
have  been  done  because  the  case  was  one  of  a  class,  and  the 
claimant,  if  judgment  should  be  given  against  him,  could  not 
appeal. 

In  Pacific  R.  R.  Co.  v.  JKetcham,  lOl  U.  S.,  289,  we  decided 
that  when  a  decree  was  rendered  by  consent  no  errors  would 
be  considered  here  on  an  appeal  which  were  iri  law  waived  by 
such  a  consent.  In  our  opinion  this  case  conies  within  that 
rule.  The  consent  to  the  judgment  below  was  in  law  a  waiver 
of  the  error  now  complained  of.  For  this  reason  the  judg- 
ment below  must  be  affirmed ;  and  it  is  so  ordered. 

Affirmed. 


Jambs  A.  Loudon  v.  The  Taxing  District  of  Shelby  county, 

SUBSTITUTED  FOR  THE  CITY  OF  MEMPHIS. 
March  6,  1888. 

1.  Loss  sustained  in  the  way  of  extraordinaiy  interest  and  discounts  on 

sales  of  securities,  on  account  of  failure  of  the  debtor  to  pay  debts 
when  they  fall  due,  is  too  remote  Co  be  recoverable  as  damages,  tlie 
law  presuming  that  in  such  case  legal  interest  on  the  debt  is  the  meas- 
ure of  damages. 

2.  A  party  who  enters  into  a  contract  with  a  city,  in  which  the  city  agrees 

to  give  its  bonds  in  part  fulfillment,  and  to  pay  certain  judgments 
against  it  out  of  certain  taxes,  cannot,  on  failure  of  the  city  to  pay 
these  judgments  in  full,  have  the  entire  contract  set  aside,  but  can 
only  ask  to  have  the  unpaid  balance  due  on  the  judgments  satisfied 
out  of  future  taxes. 

3.  A  party  who  has  appealed  but  whose  appeal  'has  been  dismissed,  can 

only  be  heard  in  support  of  the  decree. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

In  1867  the  firm  of  which  appellant  is  surviving  partner 
contracted  to  do  certain  paving  for  the  city  of  Memphis.     The 
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work  progfessed,  and  the  city  gave  negotiable  notes  in  pay- 
ment which  were  not  paid  at  maturity.  The  notes  thereupon 
were  reduced  to  judgments.  Another  large  amount  was  due 
to  the  same  firm  by  the  city,  as  guarantor  of  certain  otheT 
paving  work.  Oti  account  of  failure  to  obtain  this  money  the 
firm  was  forced  to  obtain  large  loans  at  heavy  discounts.  In 
1872  the  firm  and  the  city  entered  into  an  agreement  by  which 
the  city  gave  its  coupon  bonds  on  long  time  in  discharge  of 
its  liability  as  guarantor,  and  agreed  to  set  apart  certain  taxes 
to  pay  the  judgraents,  and  continued  until  1874  to  make  pay- 
ments on  the  jadgments.  These  payments  ceased  in  1874, 
whereupon  appellant  filed  his  bill  praying  a  rescission  of  the 
contract  of  1872,  and  damages  for  the  failure  of  the  city  to 
pay  the  difl:erent  debts  at  maturity. 

William  M.  Randdlph,  for  appellant. 

Isham  G.  Harris  and  C.  W.  Hdskell,  for  appellee. 

"Waite,  C.  J. — ^The  questions  in  this  case  are — 

1.  Whether,  because  the  city  of  Memphis  neglected  to  pay 
the  debts  it  owed  the  appella'nt  when  they  fell  due,  it  must 
make  good  to  him  the  tosses  he  sustained  on  that  account 
through  exactions  of  extraordinary  interests  and  discounts  on 
sales  of  securities  to  raise  money  to  meet  his  own  obligations  ; 
and — 

2.  Whethet-,  upon  the  facts  as  shown,  a  decree  should  be 
passed  rescinding  the  contract  under  which  the  appellant  re- 
ceived bonds  of  the  city  in  settlement  of  what  Was  due  him  on 
certain  of  his  claims. 

As  to  the  first  of  the  questions  it  is  Sufficient  to  say  that  all 
damages  for  delay  in  the  payment  of  money  owing  Upon  con- 
tract are  provided  for  in  the  allowance  of  interest,  which  is 
in  the  nature  of  damages  for  withholding  money  that  is  due. 
The  law  assumes  that  interest  is  the  measure  of  all  such 
damages. 

As  to  the  second,  we  are  satisfied  that  the  only  contract 
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which  was  entered^into  by  the  parties  is  that  expressed  in  the 
resolution  of  the  city  council  accepting  the  proposition  of  the 
appellant  to  take  bonds  of  the  city  in  payment  of  what  was 
due  him  on  the  designated  claims.  This  required  the  city  only 
to  set  apart  for  the  payment  of  the  judgments  which  the  appel- 
lant held  three-tenths  of  the  specified  tax  levied  to  defray  the 
expenses  of  the  city  for  the  year  1872.  That  was  done,  and 
large  sums  of  money  collected  and  paid  over  under  the  appro- 
priation. There  was  no  fraud  in  the  inception  of  the  contract. 
The  value  of  the  bonds  accepted  by  the  appellant  was  well  un- 
derstood by  him,  and  it  is  not  denied  that  the  ofiicers  of  the 
city  at  the  time  acted  in  good  faith.  The  failure  of  the  city 
since  1874  to  keep  its  contract  and  pay  over  the  taxes  of  1872 
collected  after  that  time,  is  certainly  no  ground  for  setting 
aside  the  contract  altogether.  The  more  appropriate  relief 
certainly  is  that  which  was  granted,  to  wit,  provision  for  the 
payment  of  the  balance  that  remains  due  out  of  the  future 
collections  of  taxes  levied,  or  to  be  levied  in  that  behalf. 

The  city  took  an  appeal  from  that  part  of  the  decree  which 
gave  the  appellant  afiirmative  relief,  but  that  appeal  has  been 
dismissed  under  the  ninth  rule  for  want  of  prosecution.  The 
case  stands  here  now  as  though  no  such  appeal  had  been  taken. 
The  city  can,  therefore,  only  be  heard  in  support  of  the  decree 
as  it  stands.  This  has  long  been  the  settled  rule  in  this  court. 
(Canter  v.  Ins.  Co.,  3  Pet.,  318;  Chittenden  v.  Brewster,  2 
Wall.,  196 ;  The  Stephen  Morgan,  94  U.  S.,  599.)  An  ap- 
peal brings  up  for  review  only  that  which  was  decided  ad- 
versely to  the  appellant.  It  is  unnecessary  to  determine  what 
might  have  been  done  in  this  case  if  the  appeal  of  the  city 
had  not  been  formally  dismissed  for  want  of  prosecution. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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E  ANNIE  H.  Blair  and  Walter  D.  Blair,  Charles  J.  Blair, 
Fannie  Blair,  and  William  A.  Blair,  by  Nannie  H. 
Blair,  their  guardian  and  next  friend,  v.  Franklin  S. 
Gray. 

March  6,  1883. 

Where  the  charter  of  an  insurance  corporation  provided  that  stoclciiolders 
should  be  personally  liable  for  the  debts  of  the  corporation  in  case  its 
losses  exceed  its  assets,  a  suit  at  law  by  a  policyholder  against  a  stock- 
holder to  enforce  snch  liability  is  not  maintainable  unless  it  is  averred 
or  made  to  appear  that  the  losses  of  the  corporation  exceed  its  assets. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

E.  A.  Otis,  for  plaintiffs  in  error. 

Francis  H.  Kales,  for  defendant  in  error. 

Waite,  C.  J. — The  charter  of  the  Eepublic  Life  Insurance 
Company  of  Chicago  contains  the  following  section  : 

"  Sec.  6.  The  real  and  personal  property  of  each  individual 
stockholder  shall  be  held  liable  for  any  and  all  liabilities  of 
the  company,  to  the  amount  of  stock  subscribed  and  held  by 
him  and  not  actually  paid  in.  In  all  cases  of  losses  exceeding 
the  means  of  the  corporation,  each  stockholder  shall  be  held 
liable  to  the  amount  of  unpaid  stock  held  by  him." 

The  defendant,  Gray,  subscribed  ten  thousand  dollars  to  the 
capital  stock  of  the  company.  He  has  paid  only  two  thousand 
dollars  on  his  subscription,  and  still  owes  the  company  for  the 
rest.  Under  the  foregoing  section  of  the  charter  some  appro- 
priate action  for  the  benefit  of  creditors  may  undoubtedly  be 
maintained  against  him  for  the  recovery  of  this  unpaid  bal- 
ance, if  the  losses  of  the  company  are  in  excess  of  its  means. 

This  suit  was  at  law  by  a  policyholder  of  the  company 
against  the  defendant  as  a  stockholder  to  recover  an  amount 
claimed  to  be  due  on  the  policy.  There  is  no  averment  in  the 
declaration  to  the  effect  that  the  losses  of  the  company  or  its 
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liabilities  exceed  its  assets.  The  case  stands  on  demurrer  to 
the  declaration.  Without,  therefore,  determining  whether, 
under  the  decisions  of  the  courts  of  Illinois,  if  it  appeared  that 
there  was  a  deficiency  of  assets,  an  action  like  this  might  be 
maintained,  we  affirm  the  judgment  below,  because  we  are  all 
of  opinion  that  until  such  contingency  arises  a  creditor  cannot 
sue  a  stockholder  to  enforce  this  liability. 

Affirmed. 


B.  FoppE  V.  B.  F.  Langeord. 

March  6,  1882. 

The  question  whether  the  title  of  the  true  owner  of  lands  is  extiiiguisli- 
ed  by  adverse  possession  for  a  certain  lengtli  of  time  is  not  a  Federal 
question. 

Error  to  the  Supreme  Court  of  the  State  of  California. 

On  motion  to  dismiss. 

The  lands  in  controversy  in  the  case  were  claimed  by  the 
plaintiff  in  error  by  virtue  of  a  patent  from  the  United  States, 
issued  in  1863. 

C.  R.  GreathoKse  and  A.  Chester,  for  plaiptiff  in  error. 

C.  F.  Botts  and  D.  S.  Terry,  for  defendant  in  error. 

Waits,  C.  J. — It  is  clear  we  have  no  jurisdiction  in  this 
case.  All  the  court  below  decic^ed  was,  that  in  California  the 
title  of  the  true  owner  of  lands  is  extinguished  by  an  adverse 
possession  under  color  of  right  for  the  length  of  time  which 
would  be  a  bar  to  a  recovery  in  ejectment.  This  is  not  a  Fed- 
eral question.  All  that  was  said  about  section  1007  of  the 
Civil  Code  of  California  was  unnecessary  and  not  required  in 
the  determination  of  the  cause. 

The  motion  to  dismiss  is  granted.  Dismissed. 
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The  American  Phinting-House  for  the  Blind  of  Louisville, 
Kentucky,  v.  The  Louisiana  Board  of  Trustees  op  the 
American  Printing-House  for  the  Blinb(/et  al. 

March  6,  1882.  ^'-y}  {       '    //'    r    ''  - 

1.  A  chang:e  in  the  charter  of  a  charitable  institution  of  a  State  which 

vests  the  visitorial  power  not  only  in  the  presidents  of  corporations 
oriranized  by  other  States  for  the  purpose  of  collecting  subscriptions 
to  sucli  charitable  Institutions,  (in  whom  alone  tlie  visitorial  power  at 
it.-i  first  organization  had  been  vested,)  but  also  in  the  governors  of  all 
States  which  contributed  to  the  support  of  ttie  institution  and  tlie 
superintendents  of  certain  State  institutions  of  a  similar  cliaracter,  is, 
as  to  such  corporations,  so  fundamental  a  change  in  the  institution 
that  they  cannot  be  forced  to  pay  to  sucli  institution  subscriptions 
collected  for  it  before  such  change. 

2.  Charitable  subscriptions  to  corporations  so  organized  are  in  the  nature 

of  contracts,  the  conditions  of  which  Legislatures  cannot  modify, 
however  much  they  may  modify  the  organization  of  a  charity  in  point 
of  form  ;  corporations  receiving  such  subscriptions  are  trustees  as  well 
for  the  contributors  as  for  the  charitable  institution  for  which  they 
are  collecting  such  subscriptions,  and  when  those  subscriptions  are 
made  on  certain  conditions,  as  for  the  benefit  oi  a  charity  organized 
in  a  certain  way,  such  corporation  trustees  cannot  be  compelled  to 
pay  such  subscriptions  to  such  charity  after  a  fundamental  change  in 
its  organization,  at  least  without  the  consent  of  the  subscribers. 

3.  The  general  power  oi  Chancery  Courts  over  public  charities  Is  not 

applicable  to  the  case  of  such  subscriptions,  they  being  in  the  nature 
of  contracts. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

/.  D.  Rouse  and  William  Grant,  for  appellant. 

E.  T.  Merrick  and  George  W.  Race,  for  appellees. 

Bradley,  J. — This  case  was  instituted  in  May,  1876,  hy  a 
bill  in  eqaitj-  filed  by  the  appellants,  praying  for  an  account 
and  payment  of  moneys  alleged  to  be  in  the  hands  of  the 
Louisiana  corporation,  and  raised  by  contributions  for  the  bene- 
fit of  the  complainant.  An  amended  bill  was  filed  in  Decem- 
ber, 1876,  adding  as  defendants  Henry  B.  Foley,  Valsin  J. 
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Dupuy^  Nathaniel  Cropper,  of  Louisiana,  who  claimed  to  be 
original  contributors  to  the  fund  in  question,  and  who  had  sued 
the  Louisiana  board  of  trustees  (the  defendant  corporation)  for 
a  return  of  their  several  contributions;  also  Magruder  &  Rich- 
ardson, a  law  iirm,  who  represented  other  contributors  making 
the  like  claim ;  also  the  attorney-general  of  the  State  of  Louisi- 
ana, which  had  contributed  to  the  same  fund,  and  had  brought 
suit  to  recover  its  contribution;  also,  finally,  the  American 
Printing-House  for  the  Blind  and  the  American  University 
for  the  Blind,  a  corporation  of  the  District  of  Columbia,  which 
made  some  claim  to  the  fund. 

The  claim  of  the  original  and  amended  bills  was  based  upon 
-  an  allegation  to  the  etfect  that  in  the  year  1858  the  complain- 
ant received  a  charter  from  the  State  of  Kentucky  to  enable 
it  to  raise  and  collect  funds  for  establishing  at  Louisville,  Ken- 
tucky, a  publishing  house  for  printing  and  publishing  books  in 
raised  letters  for  the  use  of  the  blind  in  the  United  States ;  that 
said  charter  contemplated,  and  was  granted  in  expectation  of, 
aid  and  co-operation  from  other  States,  particularly  Tennessee, 
Mississippi,  and  Louisiana ;  that  the  defendant  was  chartered 
by  the  Legislature  of  Louisiana  in  1859  for  the  express  purpose 
of  collecting  funds  to  aid  the  Kentucky  corporation  to  carry 
out  its  benevolent  enterprise;  and  that  the  funds  in  question 
had  been  collected  and  were  held  for  that  purpose,  and  no 
other,  and  ought  in  equity  to  be  paid  over  to  the  complainant, 
who,  as  was  alleged,  had  complied  with  all  the  conditions  re- 
quired to  entitle  it  to  the  money. 

The  Louisiana  board  filed  an  answer,  in  which  the  principal 
point  of  defense  set  up  was,  that  although  the  moneys  in  ques- 
tion had  indeed  been  collected  for  the  purpose  indicated  by  the 
bill,  yet  that  after  their  collection,  and  in  the  year  1861,  the 
Kentucky  corporation  obtained  a  new  charter  materially  differ- 
ent from  the  original  one,  and  subversive  of  the  rights  which 
the  Louisiana  board  were  to  enjoy  in  the  administration  of  the 
scheme,  and  which  were  expressly  named  in  their  own  (Louisi- 
ana) charter  as  a  condition  of  entering  into  said  scheme  and 
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contributing  to  it.     They  also  set  up  the  delay  of  Hfteen  or  six- 
teen years  in  making  anj'  demand  for  the  fund  as  a  fatal  ob- 
jection to  any  such  demand  being  sustained  now.     The  rights 
referred  to  as  being  abrogated  by  the  new  charter  are  specially 
set  forth  in  the  answer;  being  the  right  of  visitation,  supervis- 
ion, and  control  over  the  affairs  and  management  of  the  cen- 
tral institution  at  Louisville,  to  be  exercised  by  the  presidents 
of  the  several  State  boards  of  trustees  contributing  to  the  gen- 
eral scheme,  who  were  to  constitute  a  board  of  visitors,  with 
,  the  right  to  visit  the  printing-house,  examine  the  books,  and 
investigate  the  proceedings  of  the  trustees,  and  of  discharging; 
them  and  vacating  their  offices  and  appointing  new  trustees  iu 
case  of  finding  them  guilty  of  mismanagement,  malfeasance  in. 
oflice,  or  neglect  of  duty.     The  answer  alleges  that  all  this  was, 
abrogated  by  the  new  charter  of  1861,  and  the  right  of  visita-- 
tion,  instead  of  being  left  to  the  presidents  of  the  State-  boards, 
of  trustees,  was  given  to  governors  of  States  of  North  America^ 
contributing  the  smallest  aid  in  sustaining  the  printing-housC}. 
and  superintendents  of  institutions  devoted  exclusively  to  the- 
education  of  the  blind,  and  State  auxiliary  boards..    The  an- 
swer also  contended  that  the  new  charter  created  a  new  and. 
different  corporation  by  the  substitution  of  new  names  of  cor- 
porators in  place  of  those  contained  in  the  original,  charter. 

The  allegations  of  the  answer  in  point  of  fact  are  clearly 
proven ;  but  the  complainant  contends  that  in  point  of  law  no 
such  change  was  made  in  the  new  charter  as  to  exonerate  the- 
defendants  from  the  duty  of  paying  over  the  funds  collected, 
by  them,  and  that  the  defendants  in  their  litigation  with  the- 
original  contributors  have  acknowledged,  the  rights  of  the 
complainant,  and  are  estopped  from  denying  them. 

The  other  defendants  filed  answers  and  cross-bills,  in  which 
they  contend  that  the  complainant  failed-  to  perform  the  con-- 
ditions  on  which  the  money  was  contributedT— as,  that  the  sum 
of  $25,000  should  be  raised  within  seven  years,  and, that  a.per- 
manent  printing  establishment  shouild  be  erected. and  iu  opera- 
tion within. nine  years  from  the  date  of  Hiq  charter,  and  claimed. 

G 
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to  have  their  several  contributions  restored  to  them  with  in- 
terest. 

This  is  a  general  description  of  the  litigation.  Considerable 
evidence  was  taken,  much  of  it  being  directed  to  the  supposed 
admissions  of  the  Louisiana  board  as  to  the  right  of  the  com- 
plainant to  the  money.  On  final  hearing  the  court  below  dis- 
missed the  bill.  The  complainant  has  appealed  from  that 
decree. 

In  order  to  a  proper  understanding  of  the.  controversy,  it 
will  be  necessary  to  examine  somewhat  more  minutely  the 
charters  of  the  respective  parties,  and  the  acts  and  proceedings 
which  led  to  their  formation,  and  to  the  collection  of  the  fund 
sought  to  be  recovered. 

The  scheme  for  establishing  a  general  printing-house  for 
printing  books  for  the  blind  of  the  United  States,  which  led  to 
the  organizations  referred  to,  originated  in  Mississippi  as  early 
as  1857,  if  not  earlier.  A  Mr.  Dempsey  B.  Sherrod  took  much 
interest  in  the  subject,  and  visited  several  of  the  Southwestern 
States  for  the  purpose  of  getting  up  orga,nizations  and  collect- 
ing funds.  His  operations  were  commeueed  in  Mississippi, 
and  extended  thence  to  Kentucky,  Tennessee,  Louisiana,  and 
otber  States.  In  December,  1859,  he  was  appointed  by  the 
Kentucky  board  agent  to  organize  auxiharies  in  Missouri,  Illi- 
nois, Indiana,  and  Ohio,  and  acted  as  such  during  the  year 
1860.  But  he  had  previously  been  appointed  agent  for  the 
Mississippi  board,  which  was  the  first  organized,  and  afterwai'ds 
by  the  Louisiana  board.  The  Mississippi  board  was  chartered 
November  14,  1857.  The  preamble  of  the  charter  recites  as 
follows;  "Whereas  it  is  contemplated  to  establish  at  Louis- 
ville, ^Kentucky,  a  publishing  house  to  print  books  in  raised 
letters  for  the  use  of  the  blind  in  the  United  States ;  and  where- 
as to  establish.-said  publishing  house  upon  a  permanent  basis, 
and  with  a  sufiicient  capital,  contributions  from  various  States 
of  the  Union  will  be  necessary;  to  etfect  which  object  acts  of 
incorporation  like  this  will  be  appHed  for  in  other  States,  the 
object.of  which  incorporation  will  be  to  aid  in  collecting  and 
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effectually  securing  for  such  object  the  money  which  may  be 
contributed  in  each  State :"  Therefore  it  was  declared  (sec.  1) 
that  the  Hon.  C.  P.  Smith,  Hon.  William  L.  Sharkey,  and  three 
others  named,  and  their  successors,  &c.,  should  be  a  body  cor- 
porate under  the  name  of  the  "  board  of  trustees  to  aid  in 
establishing  a  publishing  house  to  print  books,  &c.,  for  the  ben- 
efit of  the  blind,"  with  power  to  use  a  common  seal,  and  to 
make  such  contracts  as  might  be  necessary  to  effect  the  objects 
of  their  corporation.  By  section  3  Dempsey  Sherrod  was 
appointed  general  agent  of  said  board  to  solicit  subscriptions 
and  contributions  for  the  above  .purpose  in  this  and  other  States 
of  the  Union,  and  to  apply  to  other  States  for  similar  acts  of 
incorporation.  Upon  his  death  or  resiguationthe  board  should 
have  power  to  appoint  another.  By  section  6  the  board  of 
trustees  were  authorized  to  receive  contributions  in  money, 
&c.,  for  the  purpose  aforesaid,  and,  until  $25,000  should  be 
raised  in  this  and  other  States,  were  to  invest  the  same  at  in- 
terest. By  section  7,  if  the  sum  named  should  not  be  raised 
within  seven  years,  the  contributions  should  be  returned  to  the 
contributors  with  interest.  By  section  8  it  was  declared  that 
so  soon  as  the  Legislature  of  Kentucky  should  pass  an  act 
incorporating,  trustees  for  establishing  said  publishing  house  in 
Louisville,  and  this  board  had  evidence  that  $25,000  were 
raised,  the  fund  in  the  hands  of  this  board  should  be  trans- 
ferred to  the  board  of  trustees  incorporated  by  the  State  of 
Kentucky  in  such  sums  as  might  be  needed  to  carry  on  the 
business ;  provided,  if  Kentucky  should  not  pass  such  a  law 
incorporating  said  board,  the  Mississippi  board  might  select 
some  other  place  for  publication  in  such  State  as  might  pass 
such  an  act. 

At  the  same  time  the  Legislature  of  Mississippi  passed  an 
act  by  which,  after  reciting  that  |1 2,000  had  been  subscribed 
by  private  individuals,  they  appropriated  |2,000  to  the  board 
of  trustees  in  aid  of  the  object. 

It  may  be  remarked  here  that  only  about  $1,000  of  the  money 
raised  in  Mississippi  were  ever  paid  to  the  Kentucky  institution. 
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What  was  the  cause  of  this  does  not  clearly  appear.  .  From 
the  evidence  of  Mr.  Bullock,  the  president  of  the  complainant, 
it  appears  that  the  Keiitucky  board  became  dissatisfied  with 
Sherrod  after  1860,  and  he  was  no  longer  employed  as  their 
agent.  Mr.  Foster,  a  witness  for  the  defendant,  and  one  of 
its  trustees  from  its  organization,  testifies  that  after  the  war  they 
learned  from  Mr.  Sherrod  thiat  the  trustees  at  Louisville  had 
changed  their  charter,  making  material  changes  which  afi'ected 
the  whole  institution,  and  he,  Mr.  Sherrod,  had  withdrawn  en- 
tirely his  connection  from  it;  so  had  the  parent  societ}-,  or- 
ganized in  Mississippi,  and  he  had  established  another  institu- 
tion, called  the  American  Publishing  House  and  American 
University  for  the  Blind,  in  the  District  of  Columbia.  It  may 
be  that  this  explains  the  discontinuance  of  co-operation  on  the 
part  of  the  Mississippi  boaj'd. 

Although  a  board  of  trustees  was  chartered  in  Tennessee, 
and  an  appropriation  of  $2,000  was  made  by  the  Legislature  of 
that  State  in  1858,  and  a  law  was  passed  making  an  annual 
appropriation  of  $10  for  every  blind  person  in  the  State,  ac- 
cording to  the  census,  which  amounted  in  seven  years  to  the 
sum  of  $38,780,  yet  for  some  unexplained  reason  no  money 
was  ever  contributed  from  that  State  to  the  Kentucky  institu- 
tion, and  in  1867  the  law  was  repealed. 

The  first  charter  granted  by  Kentucky,  and  under  which  the 
complainant  claims  to  have  been  organized,  was  an  act  of  the 
Legislature  passed  January  26,  1858.  As  this  charter  is  im- 
portant because  it  is  the  charter  which  was  in  force  when  the 
charter  of  the  Louisiana  board  of  trustees  was  adopted,  and 
when  the  funds  in  question  were  mostly  contributed,  it  will  be 
proper  to  give  the  exact  language  of  its  most  important  pro- 
visions.    It  commenced  with  the  following  recital: 

"Whereas  the  State  of  Mississippi  has  by  law  made  an  ap- 
propriation of  $2,000  to  aid  in  establishing  in  Kentucky  a 
national  institution  to  print  and  circulate  books  in  raised  letters 
for  the  blind;  and  whereas  said  State  has  incorporated  a  board 
of  trustees  to  receive  said  money,  and  $12,000  which  have 
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been  subscribed  for  the  aforesaid  purpose  by  citizens  of  Missis- 
sippi, and  to  transfer  said  fund  to  said  institution  in  Kentucky; 
and  whereas  it  is  anticipated  that  other  States  will  make  do- 
nations and  incorporate  trustees  to  aid  in  this  enterprise."  It 
was  then  enacted — 

"  Sec.  1.  That  an  institution  under  the  name  of  the  American 
Printing-House  for  the  Blind  be  established  in  Louisville, 
Kentucky,  or  its  vicinity,  and  that  James  Guthrie,  William  F. 
Bullock,  Theodore  S.  Bell,  Bryce  M.  Patten,  John  Milton,  H. 
T.  Curd,  and  A.  0.  Brannin,  and  their  successors,  be,  and  they 
are  hereby,  declared  a  body  corporate  under  the  name  and 
style  of  the  Trustees  of  the  American  Printing-House  for  the 
Blind,  with  the  right  as  such  to  use  a  common  seal,  to  sue  and 
be  sued,  to  plead  and  be  impleaded,  in  all  courts  of  justice  and 
in  all  cases  in  which  the  interests  of  the.  institution  are  in- 
volved. The  said  trustees  are  hereby  fully  empowered  to  re- 
ceive, by  legacies,  conveyances,  or  otherwise,  lands,  money, 
and  other  property,  and  the  same  to  retain,  use,  and  apply  to 
the  publishing  of  books  in  raised  letters  for  the  blind  in  the 
United  States.  Said  trustees  are  authorized  to  purchase  land 
and  erect,  purchase,  or  rent  buildings  for  the  use  of  said  insti- 
tution, and  to  make  all  such  contracts  as  may  be  necessary  to 
accomplish  the  purpose  of  their  incorporation.     *     *     * 

"Sec.  2^  The  trustees  shall  elect  annually  a  president,  a 
treasurer,  and  a  secretary,  who  shall  hold  their  offices  until 
their  successors  shall  be  elected  and  duly  qualified.  Said  trus- 
tees may  prescribe  the  duties  and  fix  the  compensation  of  said 
officers.     *     •     * 

"  Sec.  6.  It  shall  be  the  duty  of  the  board  of  trustees,  before 
commencing  the  publication  of  any  book,  to  request  the  super- 
intendent of  every  institution  for  the  education  of  the  blind  in 
the  United  States  to  make  out  and  send  to  the  trustees  of  the 
printing-house  a  list  of  such  books  as  he  may  deem  most  de- 
sirable for  the  use  of  the  blind,  and  said  trustees  shall  select 
for  publication  the  book  that  shall  have  received  the  greatest 
number  of  superintendents  in  its  favor.  This  mode  of  select- 
49  v3 
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ing  books  for  publication  sball  be  repeated  at  least  once  every 
year. 

"  Sec.  7.  Every  scbool  for  the  blind  located  in  a  State  vrhose 
legislature  or  citizens  contribute  to  the  funds  of  the  American 
printing-house  shall,  in  proportion  to  the  funds,  be  entitled  to 
copies  of  every  book  published  by  said  house,  to  be  distributed 
gratuitously  to  such  blind  persons  as  are  unable  to  purchase 
them.  And  the  superintendents  of  said  schools  shall  be  re- 
quired to  report  to  the  trustees  of  said  house  the  names  and 
residences  of  all  persons  to  whom  books  may  be  thus  distributed. 
The  prices  of  books  published  by  this  institution  shall  be  made 
so  low  as  merely  to  cover  the  cost  of  publication  and  other  in- 
cidental expenses  of  the  institution. 

"  Sec.  8.  It  shall  be  the  duty  of  the  board  of  trustees  to 
make  an  annual  report  of  its  proceedings,  which  shall  embrace 
a  full  account  of  the  receipts  and  disbursements,  the  funds  on 
hand,  the  number  of  books  sold,  and  the  number  distributed 
gratuitously,  and  a  general  statement  of  the  condition  of  the 
institution ;  and  they  shall  transmit  copies  of  said  reports  to 
the  general  assembly  of  Kentucky,  to  the  governors  of  the 
several  States  of  the  Union,  the  president  of  each  State  board 
of  trustees,  to  the  superintendent  of  every  institution  of  the 
blind  in  the  United  States,  and  to  every  person  who  shall  have 
made  to  the  institution  a  donation  of  more  than  live  dollars 

the  previous  year. 

»  *  •  _   •  •  *  * 

"  Sec.  10.  The  presidents  of  the  State  boards  of  trustees 
shall,  ex  officio,  constitute  a  board  of  visitors,  each  member  of 
which  shall  at  all  times  be  authorized  to  visit  the  printing- 
house,  examine  the  books,  and  investigate  the  proceedings  of 
the  trustees;  and  the  president  of  the  oldest  State  board  of 
trustees  shall,  at  the  written  request  of  a  majority  of  the  visit- 
ors, call  a  meeting  of  the  board  of  visitors,  who  shall  be  fully 
empowered  to  investigate  the  proceedings  of  the  trustees  of 
the  institution,  and  in  case  they  shall  find  said  board  or  any 
member  thereof  has  mismanaged  the  aft'airs  of  said  institution 
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by  malfeasance  iri  office  or  neglect  of  duty,  Ihey  may,  a  ma- 
jority of  three-fourths  of  all  the  members  concurring,  declare 
the  office  or  offices  of  said  trustee  or  trustees  vacant,  and  pro- 
ceed to  fill  such  vacancy  by  election  from  the  citizens  of  Louis- 
ville or  its  vicinity.  Notice  of  all  meetings  of  the  board  of 
visitors  shall  be  sent  by  mail  to  all  the  presidents  of  the  State 
boards  and  to  all  the  trustees  of  the  printing-house  at  least  one 
month  before  the  time  appointed  for  said  meetings. 

"Sec.  n.  The  trustees  of  said  printing-house  shall  continue 
in  office  until  their  offices  shall  become  vacant  by  resignation, 
death,  or  retnoval  from  office  as  hereinbefore  provided  for. 
All  vacancies  caused  by  resignation  or  death  shall  be  filled  by 
the  remaining  members  of  the  board. 

"Sec.  12.  Be  it  further  enacted.  That  each  donor  shall  be 
entitled  to  his  donation  with  the  interest,  after  the  deduction 
of  the  necessary  expenses  are  paid,  provided  said  publishing 
house  is  not  established  within  nine  years  from  the  passage  of 
this  act ;  and  should  the  board  refuse  to  make  said  distribution 
among  the  donors  according  to  their  respective  interests,  then, 
and  in  that  event,  said  donors  may  have  the  right  to  proceed 
to  recover  the  same  by  legal  proceedings  instituted  in  any  of 
the  courts  of  this  comrhonwealth  having  jurisdiction  thereof." 

The  provisions  of  the  tenth  section  of  this  act  are  especially 
material  in  the  determination  of  this  cause.  It  was  the  change 
made  therein  by  the  subsequent  act  of  1861,  as  will  hereafter 
appear,  on  which  the  defendants  principally  rely  for  refusing 
to  pay  over  to  the  complainant  the  moneys  in  controversy. 
It  will  be  seen  that  direct  reference  was  made  to  it  in  the 
Louisiana  charter.  This  charter  was  taken  out  under  the  gen- 
eral corporation  law  of  the  State  of  Louisiana,  and  is  dated. 
January  3,  1859.     It  recites  as  follows : 

"Whereas  it  is  contemplated  to  establish  at  Louisville,  in. 
the  State  of  Kentucky,  a  publishing  house  to  print  and  publish, 
books  in  raised  letters  for  the  use  of  the  blind  in  the  United 
States;  and  whereas,  to  establish  said  publishing  house  on  a 
permanent  basis,  and  with  sufficient  capital,  contributions  from, 
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various  States  of  fbe  Uiiiou  are  anticipated;  and  whereas  it 
is  proper  and  just  that  a  portion  of  said  funds  should  be  con- 
tributed by  the  citizens  of  the  State  of  Louisiana,  and  bebev- 
ing  the  object  to  be  worthy  the  consideration  and  liberality  of 
a  generous  public,  and  desiring  to  co-operate  in  the  accom- 
plishment of  the  proposed  enterprise,  we,  the  undersigned  cit- 
izens of  Louisiana,  do  hereby  associate  ourselves  together  and 
constitute  ourselves  and  our  successors  a  body  corporate,  under 
the  provisions  of  an  act  of  the  Legislature  of  the  State  of  Lou- 
isiana, approved  March  14,  1855,  entitled  'An  act  for  the  or- 
ganization of  corporations  for  literary,  scientific,  religious,  and 
charitable  purposes,'  and  we  do  hereby  agree  to  the  following 
article  of  corporation : 

"1.  The  name  and  style  of  this  corporation  shall  be  'The 
Louisiana  Board  of  Trustees  of  the  American  Printing-IIouse 
for  the  Blind,'  by  which  name  it  shall  be  known,  and  be  capa- 
ble to  sue  and  be  sued,  and  the  domicil  of  this  corporation 
shall  be  in  the  city  of  New  Orleans. 

"  "2.  The  object  of  this  association  and  corporation  shall  be  to 
■raise  funds  for,  and  otherwise  to  aid  in,  tlie  permanent  estab- 
lishment and  successful  management  at  Louisville,  Kentucky, 
of  a  publishing  house  for  the  printing  and  publication  of  books 
in  raised  letters  for  the  use  of  the  blind  in  the  United  States. 

"3.  The  trustees  shall  annually  elect  by  ballot,  from  their 
own  number,  a  president,  on  whoni  all  legal  process  shall  be 
served,  a  treasurer  and  secretary,  provided  that  said  officers 
shall  continue  in  office  until  their  successors  shall  have  been 
elected  and  qualified. 

"  4.  The  trustees  shall  have  power  to  fill  all  vacancies  oc- 
curring in  the  board  by  death,  resignation,  or  otherwise;  to 
adopt  bj-laws  for  their  own  government,  and  prescribe  the 
duties  of  its  officers  and  members,  and  they  shall  be  empowered 
to  receive  by  donation,  bequest,  purchase,  or  otherwise,  and  to 
hold  and  use  properties,  real  and  personal,  to  the  amount  of 
•one  hundred  thousand  dollars. 

"  5.  The  trustees  shall  hold  the  funds  and  properties  of  the 


1881.]  Printing-House  v.  Trustees.  773 

Opinion  of  the  court. 

corporation  for  the  purposes  thereof,  and  until  the  sum  of 
twenty-iive  thousand  dollars  is  raised  in  this  State  and  other 
States  of  the  Union,  the  same  may  be  safely  invested  at  the 
discretion  of  the  trustees ;  that  so  soon  as  the  trustees  are  offi- 
cially informed  by  the  trustees  of  the  American  Printing-House 
for  the  Blind,  at  Louisville,  Kentucky,  that  the  twenty-iive 
thousand  dollars  has  been  raised,  they  shall  then  remit  the 
funds  and  properties  received  by  them  to  said  trustees  at 
Louisville,  in  such  sums  as  may  from  time  to  time  be  required 
to  establish  and  carry  on  said  publishing  house ;  provided  that 
should  said  sura  of  twenty-five  thousand  dollars  not  be  raised 
within  seven  years  from  the  date  of  this  incorporation,  or  said 
publishing  house  not  be  established  within  nine  years  from 
said  date,  then  the  donations  and  contributions  received,  to- 
gether with  the  interest  thereon  accrued,  after  deducting  ex- 
penses of  the  incorporation,  shall  be  returned  to  the  contribu- 
tors and  donors  thereof. 

"6.  The  trustees  reserve  to  themselves  at  all  times  the  right, 
through  their  president,  of  visiting  the  establishment,  or  print- 
ing and  publishing  house,  at  Louisville,  and  inspecting  the 
books  and  management  of  the  same,  and,  in  conjunction  with 
the  presidents  of  other  boards  that  may  be  formed,  the  super- 
vision and  administration  of  the  afi'airs  thereof,  in  accordance 
with  the  provisions  of  the  tenth  section  of  the  charter  of '  The 
Trustees  of  the  American  Printing-House  for  the  Blind,'  as 
incorporated  by  the  general  assembly  of  the  State  of  Ken- 
tucky." 
*  *  *  *  *  *  *  * 

From  the  sixth  article  above  quoted  it  clearly  appears  that 
the  Louisiana  board  regarded  the  provisions  of  the  tenth  sec- 
tion of  the  Kentucky  charter  as  material  and  fundamental.  It 
gave  them  through  their  president,  in  conjunction  with  the  other 
State  boards  through  their  presidents,  the  ultimate  control  and 
management  of  the  central  institution  ;  and  they  expressly  re- 
serve to  themselves  at  all  times  this  vital  prerogative.     It  may 
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be  fairly  presumed  that  without  it  they  would  never  have  en- 
gaged to  pay  over  their  contributions  to  the  Kentucky  board; 

The  question  then  is,  whether  this  provision  has  been  mate- 
rially altered  by  the  Kentucky  Legislature  in  the  new  or 
amended  charter  which  was  granted  to  the  Kentucky  board 
in  April,  1861. 

A  glance  at  this  amended  charter  is  sutficient  to  decide  the 
question.  It  is  a  recast  of  the  whole  incorporating  act.  After 
copying  the  preamble  of  the  original  charter,  it  proceeds  to 
name  the  corporators,  substituting  two  new  names  in  place  of 
two  others  in  the  original.  Perhaps  this  is  a  change  of  but 
little  moraehtj  though  the  defendants  regard  it  as  a  change  of 
the  corporation.  The  general  objects  of  the  association  and 
duties  of  the  trustees  are  substantially  the  same  as  those  con- 
tained in  the  original  act.  It  is  obset-vable,  however,  that  in 
referring  to  States  that  may  become  interested  in  the  institu- 
tion, and  to  institutions  for  the  education  of  the  blind  which  it 
is  anticipated  will  share  in  its  benefits,  the  States  of  North 
America  are  named  instead  of  the  States  of  the  Union,  or  of 
the  United  States;  and  institutions  for  the  education  of  the 
blitld  in  North  America,  instead  of  institutions  in  the  United 
States,— evidently  contemplating  the  possibility  of  a  disintegra- 
tion of  the  United  States,  and  the  establishment  of  another 
government  in  its  territories.  But,  without  further  reference 
to  this  noticeable  change,  we  proceed  to  copy  the  ninth  section, 
which  replaces  the  tenth  of  the  original  act.  It  is  in  these 
words : 

"  Sec.  9.  The  superintendents  of  State  institutions  devoted 
exclusively  to  the  education  of  the  blind,  and  the  governors  of 
the  States  that  aid  in  sustaining  the  American  Printirig-House 
for  the  Blind,  atid  the  presidents  of  the  State  auxiliary  boards 
of  trustees,  shall  ex  ofiicio  constitute  a  board  of  visitors,  each 
member  of  which  shall  be  at  all  times  authorized  to  visit  the 
printing-house,  examine  the  books,  and  investigate  the  proceed- 
ings of  the  trustees;  and  the  president  of  any  State  board  may, 
at  the  request  of  a  majority  of  the  visitors,  call  a  meeting  of 
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the  board  of  visitors,  who  shall  be  fully  empowered  to  inves- 
tigate the  proceedings  of  the  trustees  of  the  institution,  and  in 
case  they  shall  find  that  said  board,  or  any  member  thereof, 
has  mismanaged  the  atfairs  of  the  institution  by  malfeasance 
in  office  or  neglect  of  duty,  they  may,  a  majority  of  three- 
fourths  of  all  the  members  present  concurring,  declare  the  of- 
fices or  office  of  said  trustees  or  trustee  vacant,  and  proceed  to 
fill  the  vacancy  by  election  from  the  citizens  of  Louisville  or 
its  vicinity.  Representatives  from  a  majority  of  the  States 
that  contribute  to  the  support  of  the  American  Printing-House 
for  the  Blind  shall  constitute  a  quorum  of  the  board  of  visitors, 
and  each  State  represented  shall  be  allowed  one  vote  in  the 
action  of  the  board.  Notice  of  every  meeting  of  the  board  of 
visitors  shall  be  sent  by  mail  to  all  the  members  of  the  board 
and  to  the  trustees  of  the  American  Printing-House  for  the 
Blind  at  least  one  month  before  the  time  appointed  for  the 
meeting." 

This  is  certainly  a  material  change  in  the  supervisory  gov- 
ernment and  control  of  the  institution  ;  indeed,  it  may  be  de- 
nominated a  subversion  of  the  original  constitution.  By  the* 
original  charter  the  State  boards  of  trustees,  through  their 
presidents,  were  constituted  the  board  of  visitors  with  absolute 
supervisory  control,  even  to  the  extent  of  discharging  from  of- 
fice the  entire  board  of  trustees  of  the  central  institution  for 
mismanagement  of  its  afiairs,  malfeasance  in  office,  or  neglect 
of  duty.  By  the  new  charter  the  presidents  of  the  State  boards 
have  a  seat  in  the  board  of  visitors,  it  is  true ;  but  their  power, 
which  before  was  exclusive,  is  now  in  etfect  taken  from  them 
and  shared  by  the  governors  of  all  the  States  that  aid  in  sus- 
taining the  institution,  and  the  superintendents  of  all  State  in- 
stitutions devoted  exclusively  to  the  education  of  the  blind. 
In  a  matter  so  important  as  the  government  of  the  institution, 
such  a  change  cannot  be  said  to  be  immaterial,  or  anything 
less  than  fundam.ental.  It  is  more  especially  important  in  this 
case  because  made  the  subject  of  an  express  reservation  iu  the 
charter  of  the  defendants. 
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In  view  of  the  facts  above  detailed  the  question  still  remains, 
whether,  after  such  a  fundamental  change  in  the  constitution 
of  the  central  organization,  affecting  so  materially  the  rights  of 
the  auxiliary  boards  in  regard  to  the  control  of  the  institution, 
thej'  are  bound  to  pay  over  to  that  institution  the  funds  com- 
mitted to  their  charge.  If  an  individual  should  subscribe  to  a 
charitable  scheme  upon  certain  conditions  as  to  its  organiza- 
tion and  control,  and  those  conditions  are  violated  before  the 
payment  of  his  subscription,  it  can  hardly  be  doubted  that  he 
would  be  discharged  from  his  obligation  to  pay  it.  Whatever 
power  the  Legislature  may  possess  to  modify  the  organization 
of  an  established  charity  in  point  of  form,  it  cannot  change  an 
executory  contract  to  contribute  to  such  charity.  The  power 
to  do  this  would,  in  effect,  be  a  power  to  make  a  contract  for 
a  party  which  he  is  himself  unwilling  to  make.  The  authori- 
ties which  affirm  the  legislative  power  to  modify  the  forms  of 
public  and  charitable  institutions  do  not  apply  to  such  a  ease. 

The  position  of  the  defendants  is  somewhat  anomalous. 
They  are  not  themselves  the  original  contriI)utors,  but  they 
represent  them.  They  are  their  trustees  as  well  as  trustees 
for  the  benefit  of  the  proposed  foundation.  The  money  of  the 
contributors  has  been  deposited  in  their  hands  to  be  applied 
to  a  proposed  charity  on  certain  conditions.  The  defendant 
board,  as  the  representatives  of  the  contributors,  occupy  a  re- 
lation to  the  general  foundation  similar  to  that  of  a  subscriber 
to  its  funds.  They  stand  upon  the  terms  of  an  agreement,  or 
conti'act,  by  which,  in  effect,  they  engage,  upon  certain  con- 
ditions, to  contribute  and  pay  over  to  the  central  institution 
the  money  intrusted  to  them.  They  cannot  be  considered  as 
bound  in  law  to  pay  it  over  at  all  events.  They  certainly 
would  not  be  so  bound  if  the  character  of  the  charity  should 
be  materially  changed.  It  is  difficult  to  see  how  they  can  be 
so  bound  if  its  constitution  and  government  are  so  changed  as 
to  deprive  the  defendants  of  that  participation  in  the  control 
which  it  was  stipulated  they  should  have.  If  the  original  con- 
tributors were  all  willing  to  waive  the  objection,  the  case 
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might  be  different;  but  the  original  contributors  are  claiming 
a  return  of  their  contributions ;  and  if  they  were  not  doing 
this,  it  would  nevertheless  be  difficult  to  ascertain  their  united 
will.  The  duty  and  only  safe  course  of  the  defendant  trustees 
is  to  withhold  the  contributions  in  their  hands  if  they  see  that 
there  has  been  a  clear  violation  of  those  conditions  upon  which 
such  contributions  were  made.  By  their  own  constitution 
they  have  certain  distinct  rights  and  duties, — rights  which 
they  not  only  may  but  ought  to  insist  on,  because  they  are 
not  only  theirs,  but,  representatively,  those  of  their  constituents, 
the  donors  of  the  fund.  They  are  not  part  and  parcel  of  the 
Kentucky  institution,  though  they  were  to  have  had  an  im- 
portant share  in  its  control.  They  are  a  separate  organization, 
existing  under  distinct  laws.  It  is  apparent  from  the  evidence 
in  the  case  that  the  several  State  contributions  and  incorpora- 
tions of  trustees,  whilst  looking  to  a  common  and  general 
foundation,  or  charity,  for  the  benetit  of  the  blind  in  the 
United  States,  had  also  special  reference  to  the  benetit  of  that 
class  in  the  particular  State.  The  legislative  appropriations  which 
were  graduated  by  the  number  of  blind  in  the  State,  which 
were  made  in  most  of  the  States  interested,  indicate  this.  The 
provision  of  the  Kentuek}'  charter  securing  to  schools  for 
the  blind  in  a  contributing  State  a  gratuitous  distribution  of 
books  in  proportion  to  the  amount  contributed,  indicates  the 
same  thing.  Reciprocal  benefits  were  evidently  expected  in 
consideration  of  the  amount  of  aid  to  be  contrituted.  This  is 
shown  by  the  entire  testimony.  Mr.  Bullock,  president  of  the 
complainants,  whilst  complaining  of  the  unwillingness  of  the 
Louisiana  board  to  pay  over  their  fund,  says:  "From  the 
beneficial  agencies  of  our  institution  the  blind  of  Louisiana 
have  been  almost  entirely  shut  off  through  the  unwillingness 
of  the  Louisiana  board  to  give  up  the  money  in  their  hands." 
Again :  "  It  is  easy  to  see  that  if  the  Louisiana  board  gives  us 
the  money  raised  for  us,  every  dollar  will  be  returned  to  the 
blind  of  Louisiana  in  the  shape  of  books  and  apparatus  for 
their  education,  undiminished  by  any  tax  for  the  expenses  in- 
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curred  in  starting  our  enterprise.  The  institution  for  the  edu- 
cation of  the  blind  in  Baton  Rouge,  La.,  is  in  need  of  books^ 
maps,  slates,  models,  and  educational  appliances  of  all  kinds. 
The  funds  held  by  the  Louisiana  board  should  be  sent  to  us  to 
supply  these  wants."  The  testimony  of  the  defendants'  wit- 
nesses, Adams  and  Foster,  who  were  members  of  the  Louisiana 
board  from  its  first  organization,  is  to  the  same  effect  in  regard 
to  the  special  advantages  expected  to  accrue  to  the  blind  of 
Louisiana  by  joining  with  the  boards  of  other  States  in  the 
establishment  of  a  general  institution.  In  fine,  the  Louisiana 
board,  by  virtue  of  their  distinct  organization,  their  separate 
position,  the  local  character  of  their  operations,  and  their  just 
expectations  of  special  benefit  to  the  blind  of  their  own  State, 
not  only  had  a  right,  but  were  under  an  obhgation,  to  take 
due  care  that  the  institution  to  which  their  fund  should  be 
intrusted  was  such  an  institution  in  its  objects  and  constitu- 
tion as  was  contemplated  wlien  the  scheme  was  undertaken 
and  entered  into,  and  not  one  materially  different  therefrom 
in  either  respect. 

We  think,  therefore,  that  the  defeudants,  when  they  found 
that  the  constitution  of  the  Kentucky  corporation  had  been 
materially  changed,  and  their  share  in  its  management  and 
control  had  been  superseded  by  a  totally  diiierent  arrange- 
ment, in  which  their  influence  was,  or  might  be,  totally  anni- 
hilated, were  justified  in  refusing  to  pay  over  to  such  alleged 
body  the  funds  in  their  hands. 

The  complainants,  however,  contend  that  the  actual  trustees 
of  the  Louisiana  board  have  admitted  the  right  of  the  com- 
plainants, and  are  therefore  estopped  from  setting  up  the 
defense  which  we  have  been  considering.  It  is  very  ques- 
tionable whether  the  personal  admissions  of  the  individual 
trustees  are  entitled  to  any  weight  in  such  a  case.  But  a  care- 
ful examination  of  the  whole  evidence  convinces  us  that  no 
admissions  of  the  kind,  made  under  a  full  and  fair  knowledge 
of  the  circumstances,  have  been  made  by  the  Louisiana  trus- 
tees.    Indeed,  the  argument  might  well  be  retorted  that  the 
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complainants,  by  their  great  delay  in  demanding  the  fund, — 
a  delay  of  fourteen  or  fifteen  years,  or,  throwing  out  the 
period  of  the  civil  war,  a  delay  of  eleven  years, — are  estopped , 
from  prosecuting  for  it  now.     No  formal  demand  was  made 
until  the  year  1876.     An  agent  was  sent  to  New  Orleans  in 

1871,  it  is  true,  to  get  aid  from  the  Louisiana  board,  and  to 
inquire  into  their  mutual  relations.  But  the  latter  always  re- 
ferred to  legal  impediments  which  would  at  least  require  the 
aid  of  legislation  to  remove.  What  the  nature  of  these  ini- 
pediments  were  does  not  clearly  appear.  But  we  may  presume 
that  the  Louisiana  board  had  in  view  the  change  which  Mr. 
Sherrod  reported  to  them  had  been  made  in  the  Kentucky 
charter,  the  nature  of  which,  however,  had  not  been  distinctly 
explained  to  them.  In  answer  to  a  communication  from  Mr. 
Huntoon,  secretary  of  the  Kentucky  board,  Mr.  Foster,  the 
secretary  of  the  Louisiana  board,  wrote  the  following  letter  in 

1872,  which  seems  to  throw  some  light  on  the  subject: 

"Degember  22,  1872. 
"  B.  H.  Huntoon,  Esq., 

Sec'Vy  Am.  Printing-Mouse  for  the  Blind.,  Lnuismlle.  Ky. 

"Dear  Sir:  Your  favor  of  December  11  is  at  hand  and 
contents  noted,  but  board  of  trustees  are  not  in  condition  at 
present  to  appropriate  funds  to  any  purpose.  When  the  board 
meets,  your  communication  will  be  laid  before  them.  Though 
not  authorized  to  speak  on  their  behalf,  I  may  add  that  the 
change  in  your  charter  maj-  be  found  upon  examination,  prob- 
ably, to  seriously  change  the  relations  of  our  board  to  yours. 

"  Our  board  will  probably  have  a  meeting  in  course  of  the 
coming  spring.  "W.  H.  Foster, 

"  Secretary,  ^c." 
This  was  certainly  a  very  pregnant  intimation  of  the  objec- 
tion which  lies  at  the  foundation  of  the  defense  in  the  present 
case. 

It  is  true  that  in  1876,  when  the  defendants  were  sued  by 
several  of  the  original  donors  for  the  recovery  of  their  contri- 
butions on  the  ground  that  the  conditions  of  raising  $25,000 
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within  seven  years,  and  of  establishing  a  printing-Viouse  within 
nine  years  from  the  date  of  the  charter,  had  not  been  complied 
with,  the  Louisiana  trustees  made  inquiry  as  to  these  points 
from  the  complainants.  They  also  had,  or  some  of  them  had, 
a  conference  with  Mr.  Barrett,  the  treasurer  of  the  Kentucky 
corporation,  and  inquired  of  him  as  to  the  change  in  their 
charter  which  had  been  reported  by  Mr.  Sherrod.  They  tes- 
tify that  Mr.  Barrett  assured  them  that  Sherrod  was  entirely 
mistaken;  that  no  material  change  had  been  made  in  their 
charter,  and  that  they  were  acting  under  the  original  charter 
of  1858 ;  at  least  so  he  was  under8too4  by  them.  The  defend- 
ants' counsel,  acting  on  the  supposition  that  these  representa- 
tions were  correct,  prepared  the  defense  of  the  board  accord- 
ingly ;  and  being  satisfied  that  the  amount  of  $25,000  had  been 
raised  within  the  seven  years,  and  that  an  establishment  suffi- 
cient to  answer  the  requirements  of  the  charter  had  been  started 
within  the  nine  years,  on  that  basis  contested  the  suits  brought 
by  the  donors.  During  the  progress  of  that  litigation,  however, 
having  procured  and  examined  the  amended  Kentucky  charter 
of  1861,  his  views  were  entirely  changed  on  the  subject  of  the 
right  of  the  Kentucky  corporation  to  demand  the  fund. 

This  is,  in  substance,  the  admission  which  is  relied  on  by  the 
complainants.  We  think  it  is  quite  satisfactorily  explained  in 
the  testimony  of  Judge  Merrick  and  Mr.  Adams,  and  that  it 
cannot,  in  the  slightest  degree,  attect  the  rights  of  the  parties 
in  this  case. 

It  is  unnecessary  to  inquire  what  should  be  done  with  the 
fund  in  question.  The  original  scheme  has  .failed.  The  cross- 
bills of  the  donors,  who  were  made  defendants  in  the  case,  were 
dismissed  without  prejudice,  and  they  have  not  appealed.  The 
.  Legislature  of  Louisiana,  by  an  act  passed  May  14,  1878,  au- 
thorized the  trustees,  in  their  own  exoneration,  to  pay  the  whole 
fund  into  the  State  treasury  so, far  as  the  same  remained  in  their 
hands  unclaimed  by  the  contributors,  and  appropriated  the 
same  as  a  special  and  inviolable  fund  for  the  sole  and  exclu- 
sive benefit  of  the  Louisiana  Institution  for  the  Blind  and  the 
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Industrial  Home  for  the  Blind,  domiciled  at  Baton  Rouge,  in 
said  State.  An  additional  section  provides  for  paying  to  any 
original  contributor,  on  judicial  proof,  of  his  claim,  the  amount 
contributed  by  him  with  interest.  We  have  no  doubt  that  the 
fund  will  be  properly  administered  and  disposed  of  under  the 
laws  of  Louisiana,  to  whose  superintending  care  the  matter 
rightfully  belongs. 

It  is  proper  to  add  that,  in  our  view  of  this  ease,  the  general 
doctrine  of  charities  has  nothing  to  do  with  its  decision.  When 
a  charitable  trust  has  been  fully  constituted,  and  the  funds  have 
passed  out  of  the  hands  and  control  of  the  donors,  and  into  the 
hands  of  the  proper  institution  or  organization  intended  for 
its  administration,  the  Court  of  Chancery,  or  some  analogous 
jurisdiction,  becomes  its  legal  guardian  and  protector,  and  will 
take  care  that  the  objects  of  the  trust  are  duly  pursued  and  the 
funds  rightfully  appropriated.  But  where  contributions  to  a 
charity  are  proposed  to  be  made  under  certain  express  condi- 
tions, the  rights  of  the  donors  stand  upon  contract ;  and  if  the 
conditions  are  not  performed,  their  obligation  to  contribute  is 
discharged. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Charles  Fox  v.  The  City  of  Cincinnati. 

MarcU  6, 1882. 

The  State  of  Ohio,  by  its  board  of  public  works,  gave  certain  leases  of  the 
surplus  water  in  the  canals  which  was  not  required  for  navigation, 
reserving  the  right  to  resume  the  privilege  whenevei'  deemed  neces- 
sary for  navigation.  Among  others  it  owned  a  canal  connecting  at 
Cincinnati  by  locks  with  the  Ohio  River.  The  plaintiff  had  a  lease 
of  the  surplus  water  around  one  of  these  locks..  In  1863  the  State 
granted  to  the  city  this  part  of  the  canal  for  a  highway :  Held,  That 
this  grant  was  an  abandonment  bj''  the  State  of  the  canal  for  pur- 
poses of  navigation;  that  the  lease  heUlby  the  plaintiff  did  not  import 
an  obligation  to  maintain  the  canal  for  the  mere  purpose  of  supply- 
ing surplus  water;  that  the  State  might  under  its-eontract  abandon 
H 
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the  canal  for  ijavigation  purposes  at  any  time,  and  that  the  use  of  it 
bj'  the  city  created  uo  liability  ou  its  part  to  the  plaintiff. 

Error  to  the  Supreme  Court  of  the  State  of  Ohio. 

T.  D.  Lincoln  and  Charles  Fox,  for  plaintift'  in  error. 

No  counsel  appeared  for  defendant  in  error. 

"Waite,  C.  J.^By  the  laws  of  Ohio  the  board  of  public 
works  was  authorized  to  ^ell  or  lease  for  hydraulic  purposes 
the  surplus  water  in  the  canals  of  the  State  not  required  for  the 
purposes  of  navigation.  This  included  water  passing  around 
the  locks  from  one  level  to  another;  but  it  was  expressly  pro- 
vided that  no  power  should  be  leased  or  sold  except  such  as 
should  accrue  from  surplus  water  "after  supplying  the  full 
quantity  necessary  for  the  purposes  of  navigation."  The  laws 
also  required  that  every  lease  or  grant  of  power  should  con- 
tain a  reservation  of  the  right  to  resume  the  privilege,  in  whole 
or  in  part,  whenever  it  might  be  deemed  necessary  for  the  pu  r- 
poses  of  navigation."  In  case  of  resumption,  the  rents  reserved 
were  to  be  remitted  or  correspondingly  reduced.  (Rev.  Stat.,' 
1880,  sees.  7775-7778;  act  of  March  23,  1840,  Laws  of  1840, 
p.  174,  sees.  20,  21,  22,  23.) 

The  State  owned,  among  others,  the  Miama  and  Erie  Canal, 
having  one  of  its  termini  at  the  city  of  Cincinnati,  where  it 
connected  with  the  Ohio  River  through  a  series  of  locks,  be- 
ginning on  the  east  side  of  Broadway,  a  street  in  the  city.  A 
lease  was  made  by  the  board  of  public  works  of  the  water 
which  passed  around  one  of  these  locks,  known  as  lock  No.  8, 
for  hydraulic  purposes.  Provision  was  made  in  accordance 
with  the  requirements  of  the  law  for  a  resumption  of  the  priv- 
ilege, if  deemed  necessary  for  the  purposes  of  navigation,  &c. 
Charles  Fox,  the  plaintiff  in  error,  became  the  owner  of  this 
lease  as  early  as  1855. 

On  the  2-lth  of  March,  1863,  a  statute  was  enacted,  under 
which  a  grant  was  made  to  the  city  of  that  part  of  the  canal 
between  Broadway  and  the  river  for  a  public  highway  and 
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sewerage  purposes,  but  subject  to  all  outstanding  rights  or 
claims,  if  any,  with  which  the  grant  might  conflict.  No  work 
could  be  done  by  the  city  upon  the  granted  premises  until  its 
plan  of  improvement  should  be  approved  by  the  board  of  pub- 
lic works.  Section  2  of  the  statute  authorizing  this  grant  was 
as  follows: 

"Sec.  2.  The  said  grant  shall  not  extend  to  the  revenues 
derived  from  the  water  privileges  in  said  canal,  which  are 
hereby  expressly  reserved;  and  the  said  grant  shall  be  made 
upon  the  further  condition  that  the  said  city,  in  the  use  as 
aforesaid  of  all  or  any  of  said  portion  of  said  canal,  shall  not 
obstruct  the  flow  of  water  through  said  canal,  nor  destroy  nor 
injure  the  present  supply  of  said  water  for  milling  purposes, 
and  that  said  city  shall  be  liable  for  all  damages  that  may  ac- 
crue from  such  obstruction  or  injury;  but  it  is  not  intended 
hereby  to  relieve  the  lessees  of  said  canal,  or  their  assignees, 
from  any  responsibilities  imposed  upon  them  by  'An  act  to 
provide  for  leasing  the  public  works  of  the  State,'  passed  May 
8, 1861,  or  by  the  instrument  of  lease  executed  in  pursuance 
of  said  act,  except  as  and  to  the  extent  that  they  may  be  in- 
terfered with,  as  said  city  may,  from  time  to  time,  enter  upon, 
improve,  and  occupy  any  part  of  said  grant." 

In  constructing  the  avenue  contemplated  by  the  statute,  it 
is  claimed  that  the  power  to  be  furnished  under  the  lease  which 
Fox  holds  has  been  destroyed.  This  suit  was  brought  by  Fox 
against  the  city  to  recover  the  damages  which  he  alleges  he 
has  sustained  on  that  account.  The  city  in  its  defense  relied, 
among  other  things,  on  the  statute  as  an  abandonment  of  the 
canal  by  the  State  for  the  purposes  of  navigation,  and  claimed 
that  this  amounted  to  a  rescission  of  the  lease.  To  this  Fox 
replied,  that  if  the  statute  had  that  effect  it  was  void  under  the 
Constitution  of  the  United  States,  because  it  deprived  him  of 
his  property  without  due  process  of  law  and  without  just  com  - 
pensation.  The  Supreme  Court  of  the  State  sustained  the  law, 
and  to  test  the  correctness  of  that  decision  this  writ  of  error 
has  been  brought. 
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That  the  State  by  its  grant  to  the  city  actually  abandoned 
the  canal  at  the  point  in  question  cannot  be  denied.  The  use 
of  the  property  as  a  public  street  is  clearly  inconsistent  with 
all  ideas  of  navigation  by  water.  The  single  question  we  have 
to  consider  is  whether  there  is  anytning  in  the  lease  under 
which  Fox  claims  which  prevents  the  State  from  making  such 
an  abandonment  without  compensation  to  him.  Whether  the 
city  has  acted  in  excess  of  the  grant,  and  violated  the  provisions 
of  section  2  of  the  statute,  so  as  to  render  itself  liable  for  dam- 
ages on  that  account,  it  is  for  the  State  court  to  determine,  and 
its  decision  on  that  question  is  not  reviewable  here. 

The  use  of  the  water  for  hydraulic  purposes  is  but  an  incident 
to  the  principal  object  for  which  the  canal  was  built,  to  wit, 
navigation.  The  large  expenditures  of  the  State  were  not  to 
create  water-power,  but  to  furnish  a  navigable  highway  for  the 
transportation  of  persons  and  property.  The  authority  of  the 
board  of  public  works  to  contract  in  respect  to  power  was 
expressly  confined  to  such  water  as  remained  after  the  wants 
of  navigation  had  been  supplied,  and  it  never  could  have  been 
intended  in  this  way  to  impose  on  the  State  an  obligation  to 
keep  up  the  canal,  no  matter  what  the  cost,  for  the  sole  pur- 
pose of  meeting  the  requirements  of  its  water  leases.  There 
was  certainly  no  duty  resting  on  the  State  to  maintain  the 
canal  for  navigation  any  longer  than  the  public  necessities 
seemed  to  require.  When  it  was  no  longer  needed,  it  might 
be  abandoned ;  and  if  abandoned,  the  water  might  be  with-' 
drawn  altogether.  Provision  was  made  for  resuming  the 
water  and  stopping  the  supply  if  the  canal  was  kept  up  for 
navigation,  but  no  such  provision  was  necessary  in  respect  to 
the  abandonment  of  the  whole  work,  because  the  right  to 
abandon  followed  necessarily  from  the  right  to  build.  If  the  . 
water  was  resumed  while  navigation  was  maintained,  no  matter 
how  injuriously  it  aliected  lessees,  all  that  could  be  asked  of 
the  State  was  to  forego  the  further  collection  of  rents,  or 
refund  a  reasonable  proportion  of  such  as  had  been  paid  in 
advance.     The  entire  abandonment  of  the  canal  could  not 
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create  any  different  liability.  Every  leasee  of  power  took  his 
lease  and  put  up  his  improvements  with  full  notice  of  the 
reserved  right  of  the  State  to  discontinue  its  canal  and  stop  his 
supply  of  water. 

This  is  in  accordance  with  repeated  decisions,  both  in  Ohio 
and  other  States,  and  seems  to  us  fully  sustained  on  principle 
and  authority.  (Hubbard  v.  The  City  of  Toledo,  21  Ohio  St., 
379 ;  Little  Miami  Elevator  Co.  v.  The  City  of  Cincinnati,  30 
Ohio  St.,  629;  Trustees  W.  &  E.  Canal  v.  Brett,  25  Ind.,  410  ; 
Fishbach  v.  Woodruftj  51  Ind.,  102 ;  Commonwealth  v.  Pennr 
eylvania  R.  R.  Co.,  51  Penn.  St.,  351.)  We  are  referred  to  no 
case  to  the  contrary. 

The  judgment  is  affirmed.  Affirmed. 


[Corrected  Opinion.  For  Former  Opinion,  see  Ante.  p.  180.] 

The  Mahoney  Mining  Co.  v.  The  Anglo-Californian  Bank, 

(limited.) 

January  16, 18?2. 
A  corporation  makes  a  bank  its  treasurer,  and  draws  on  its  funds  there 
deposited  by  checks  signed  by  its  president  and  secretary.  In  course 
of  time  it  overdraws  its  account,  its  cliarter  allowing  it.  Subsequently 
its  president  and  directors  are  decided  to  have  been  illegally  elected. 
On  suit  by  the  bank  to  recover  the  overdraft ;  Seld — 

1.  That  where  checks  had  been  drawn  by  the  president  and  secre- 
tary during  a  long  period,  without  objection  from  the  corporation, 
the  bank  had  the  right  to  assume  tliat  such  officers  were  authorized 
to  draw  gueh  checks. 

2.  That  it  had  also  a  right  to  presume,  unless  it  knewthecontrary, 
that  such  officers  had  authority  to  make  overdraft  checks  also,  and 
that  the  money  so  obtained  wasireceived  and  used  by  the  corpora- 
tion. 

3.  That  the  decision  of  ouster  by  the  State  court  took  effect  only 
from  the  time  when  th«  opinion  was  filed  with  the  clerk,  and  hence 
the  agreement  by  the  parties  to  pay  a  high  r^te  of  interest  vi^as 
binding. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Pistrict  of  California. 
50  v3 
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Haklan,  J. — The  plaintiff  in  error,  a  mining  corporation, 
was  organized  under  the  laws  of  California  on  the  22d  day  of 
December,  1873.  Erom  that  date  until  the  2l8t  of  June, 
1877,  its  treasurer  was  the  defendant  in  error,  a  banking  cor- 
poration created  under  the  laws  of  Great  Britain  and  doing 
business  in  the  city  of  San  Francisco.  During  that  period  the 
moneys  of  the  mining  company  were  from  time  to  time  de- 
posited with  its  treasurer,  and  were  paid  out  upon  checks  sign- 
ed by  the  president  and  secretary  of  the  company.  In  addi- 
tion, the  bank  allowed  the  account  of  the  company  to  be  over- 
drawn upon  like  checks.  Such  overdraft,  including  proper 
allowance  for  interest,  amounted  on  the  21st  of  June,  1877,  to 
$6,319.59. 

On  the  day  last  named,  at  11  o'clock  a.  m.,  in  an  action  then 
pending  in  the  District  Court  of  the  nineteenth  judicial  district 
of  California,  in  and  for  the  city  and  county  of  San  Francisco, 
wherein  certain  stockholders  of  the  mining  company  were 
plaintiffs  and  Ignatz  Steinhart,  S.  Heydenfeldt,  P.  N.  Lilien- 
thal,  Otto  Esche,  F.  'E.  Benjamin,  and  the  mining  company 
were  defendants— which  action  had  been  brought  to  remove 
those  persons  from  office  as  directors  of  the  mining  company — 
a  decision  was  announced  by  the  court  that  the  election  under 
which  said  persons  acted  as  directors  was  invalid  and  void, 
and  that  they  should  be  ousted  and  removed.  When  th,at  de- 
cision was  announced,  the  iindmgs  of  fact  by  the  court,  as  well 
as  its  judgment  in  conformity  with  the  decision,  were  reduced 
to  writing  and  dated  of  that  day.  They  were,  however,  not 
filed  with  the  clerk  of  the  State  court  until  June  22,  1877, 
upon  which  day  the  judgment  was  recorded  by  the  clerk. 

In  the  afternoon  of  June  21,  1877,  after  the  announcement 
by  the  judge  of  the  State  court  of  his  decision,  the  individuals 
above  named  met  as  a  board  of  directors  of  the  mining  com- 
pany, when  its  president  informed  them  that  the  account  of 
the  company  with  the  bank,  its  treasurer,  was  overdrawn  to 
the  amount  of  |6.319.59,  gold  coin  of  the  United  States,  and 
that  the  manager  of  the  bank  requested  either  the  money  or 
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the  note  of  the  company.  A  resolution  was  thereupon  adopt- 
ed authorizing  the  president  and  secretary  to  execute,  and  they 
then  did  execute,  in  behalf  of  the  company,  a  note  for  $7,500, 
payable  in  coin,  and  with  interest  thereon  at  the  rate  of  one  and 
a  half  per  cent,  per  month  until  paid.  The  note  was  ititend- 
ed  to  cover  as  well  the  amount  overdrawn  as  anticipated  ad- 
vances.    But  no  such  advances  were  afterwards  made. 

When  the  foregoing  resolution  was  passed  the  persons  par- 
ticipating in  its  adoption  had  notice  of  the  decision  announced 
by  the  State  court  in  manner  and  form  as  stated. 

The  present  action  is  to  recover  from  the  company  the 
amouut  of  its  overdraft.  The  complaint,  framed  in  accord- 
ance with  the  Code  of  Procedure  of  California,  contains  two 
paragraphs  or  counts :  one  for  $6,351.72  gold  coin,  on  an  ac- 
count as  of  June  26, 1877,  for  money  lent  by  the  bank  to  the 
company,  and  for  money  paid,  laid  out,  and  expended  by  the 
former  to  and  for  the  use  of  the  latter  ;  the  other  for  a  like 
amount,  with  interest,  being  the  balance  alleged  to  be  due 
upon  the  note  referred  to,  after  deducting  all  just  oflseta, 
which  note,  it  is  averred,  was  given  in  consideration  of  the 
amount  due  the  bank  upon  an  account  stated  between  the  par- 
ties on  the  2l8t  of  June,  1877. 

The  court  gave  judgment  against  the  company  for  the 
amount  of  the  overdraft,  with' interest  at  the  rate  speciiied  in 
the  note.  And  from  that  judgment  the  present  writ  of  error 
is  prosecuted. 

We  are  all  of  opinion  that  the  bank  is  entitled  to  recover 
the  amouut  of  the  overdraft  as  shown  by  the  checks  signed  by 
the  president  and  secretary  of  the  mining  company. 

Upon  the  board  of  directors  of  the  mining  company  was  im- 
posed by  the  laws  of  California  (Civil  Code,  sec.  305)  the  duty 
of  exerting  its  corporate  powers  and  of  conducting  and  control- 
ling its  business  and  property.  Ampng  the  powers  which  the 
company  had,  (Civil  Code,  sec.  354,)  was  the  power  "  to  enter 
into  any  obligations  or  contracts  essential  to  the  transaction  of 
its  ordinary  affairs,  or  for  the  purposes  for  which  it  was  created." 
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Necessarily,  therefore,  the  board  had  authority  not  only  to 
designate  the  banking  institution  in  which  the  money  of  the 
company  should  be  deposited,  but  to  prescribe  the  mode  in 
which,  and  the  officers  by  whom,  it  should  be  withdrawn,  from 
time  to  time,  for  the  use  of  the  company.  It  is  equally  clear 
that  the  board  had,  as  incident  to  the  general  powers  conferred 
by  law  upon  the  company,  power  to  bori-ow  money  for  the  pur- 
poses of  the  corporation,  and  to  invest  certain  ofKcers  with 
authority  to  negotiate  loans,  to  execute  notes,  and  to  sigu 
checks  drawn  against  its  bank  account.  And  it  is  settled  law 
that  the  existence  of  such  authority  in  subordinate  officers  may, 
in  the  absence  of  express  statutory  prohibition,  be  shown  other- 
wise than  by  the  official  record  of  the  proceedings  of  the  board. 
It  may  be  established  by  proof  of  the  course  of  business  be- 
tween the  parties  themselves ;  by  the  usages  and  practice  which 
the  company  may  have  permitted  to  grow  up  in  its  business ; 
and  by  the  knowledge  which  the  board  charged  with  the  duty 
of  controlling  and  conducting  the  transactions  and  property  of 
the  corporation  had,  or  must  be  presumed  to  have  had,  of  the 
acts  and  doings  of  its  subordinates  in  and  about  the  affairs  of 
t;he  corporation.  Since  checks  against  the  account  of  the  min- 
ing company  must,  in  the  ordinary  course  of  its  banking  busi- 
ness, have  been  signed  by  some  officer  or  officers  designated 
for  that  purpose,  the'  bank  had  the  right,  in  view  of  the  long 
period  during  which  the  cheeks  of  that  company  were  signed 
by  its  president  and  secretary, — without  objection,  so  far  as 
the  record  shows,  upon  the  part  of  the  company's  -board, — to 
assume  that  these  officers  had  been  invested  by  the  boai'd  with 
.authority  to  sign  all  checks  drawn  against  the  company's 
:hank  account.  So  long,  therefore,  as  the  mining  company  had 
money  to  its  credit  on  the  books  of  the  bank,  the  latter,  in 
the  absence  of  notice  that  the  president  and  secretary  of  the 
former  had  no  authority  to  sign  checks,  wag  justified  in  hon- 
oring all  checks  signed  by  those  officers.  This  much  we 
do  not  understand  counsel  to  dispute.  Their  contention  upon 
this  branch  of  the  case  relates  mainly  to  the  liability  of  the 
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mining  company  for  the  amount  of  any  overdraft  checks  signed 
by  its  president  and  secretary. 

Touching  that  liability,  we  have  to  say  that  since  the  mining 
company  had  power  under  its  charter  to  raise  money  in  that 
mode  for  use  in  its  corporate  business,  and  since  an  indebted^ 
iiess  thus  created  would,  in  the  usual  course  of  business,  be  evi- 
denced by  the  checks  of  its  president  and  secretary,  the  pre- 
sumption should  be  indulged  not  only  that  those  officers,  in 
making  an  overdraft,  did  not  exceed  their  authority,  but  that 
the  moneys  thus  obtained  were  paid  over  to  or  received  by  the 
company.  But  that  is  a  mere  presumption  arising  from  the 
conduct  of  the  parties,  as  well  as  from  the  general  mode  in 
which  corporations  organized  for  profit  conduct  their  business. 
That  presumption,  if  not,  under  the  special  circumstances 
of  this  case,  conclusive,  might  have  been  overthrown  by 
affirmative  proof  of  want  of  authority,  express  or  implied,  in 
the  president  and  secretary  of  the  mining  company  to  make 
overdraft  checks,  and  by  proof  that  the  company  did  not  re- 
ceive the  money  paid  thereon  by  the  bank.  There  is,  how- 
ever, no  such  proof  in  this  case.  The  finding  is  entirely  silent 
as  to  whether  the  company  did  not  receive  and  use  the  money; 
and  the  finding  that  "  no  resolution  or  special  authority  of  the 
defendant  was  shown  authorizing  its  president  and  secretary, 
or  either  of  them,  to  overdraw  its  account  in  bank,"  fairly  inter- 
preted, means  nothing  more  than  that  no  proof  was  made  either 
way  on  that  point.  It  does  not  necessarily  imply  that  a  reso- 
lution to  that  effect  was  not  in  fact  passed,  nor  that  such  spe- 
cial authority  was  not  in  effect  given.  The  meagre  evidence 
upon  which,  according  to  the  special  finding,  the  case  was 
tried  below  is,  we  think,  insufficient  to  overturn  the  presump- 
tions which  should  be  indulged  in  favor  as  well  of  the  bank 
as  of  the  integrity  and  fidelity  of  the  officers  of  the  mining 
company. 

This  conclusion  would  render  it  unnecessary  to  consider  any 
other  question  in  the  case  did  not  the  judgment  of  the  court 
give  interest  upon  the  amount  due  the  banlcat  the  rate  stipu- 
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lated  in  the  note.  By  the  laws  of  California,  unless  there  be 
an  express  contract  in  writing  fixing  a  different  rate,  interest 
is  payable  on  all  moneys  at  the  rate  of  seven  per  cent,  per 
annum  on  any  instrument  of  writing  except  a  judgment,  and 
on  moneys  lent  or  due  on  any  settlement  of  account,  from 
the  day  on  which  the  balance  is  ascertained,  and  on  moneys 
received  to  the  use  of  another  and  detained  from  him.  The 
majority  of  the  court  are  of  opinion  that  the  judgment  for 
the  amount  of  the  overdraft,  with  interest  at  the  agreed  rate, 
must  stand;  this,  because  the  decree  of  ouster  against  the 
persons  who  passed  the  resolution  of  June  21,  1877,  did  not 
take  effect  until  the  succeeding  day,  when  it  was  actually 
filed  with  the  clerk  and  entered  on  the  record ;  and  because, 
in  the  language  of  Mr.  Justice  Field,  who  tried  the  case,  the 
"parties  ousted  were  officers  de  facio,  holding  under  color  of 
an  election,  and  having  charge  of  the  affairs  of  the  company, 
and  capable  of  binding  it  in  all  matters  legitimately  devolving 
upon  directors  of  the  company."  ( 5  Sawyer,  258.) 
The  judgment  is  affirmed.  Affirmed. 
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ACKNOWLEDGMENTS. 
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ADMIEALTY. 

I.  Collision. 

1.  A  brig  and  a  schooner  are  approaching  each  other  nearly  end-on, 
the  latter,  just  before  the  collision,  heading  west  by  south,  the  former 
about  east-northeast.  The  wind  was  east  of  south  and  fresh.  On 
the  discovery  of  the  brig  the  schooner  ported,  but  the  brig,  on  dis- 
covering the  schooner,  starboarded,  and  tlien  ported,  but  too  late  to 
change  the  course  given  her  bj'  the  first  manoeuvre.  The  vessels  col- 
lided :  Held,  That  the  brig  was  in  fault  for  starboarding,  and  that 
such  fault  was  a  violation  of  the  sixteenth  rule  of  navigation,  and  was 
the  cause  of  the  collision.     The  Annie  Lindsley,  204. 

2.  Negligence  of  a  lookout,  which  lias  no  part  in  bringing  about  a 
collision,  cannot  be  regarded.     Id. 

II.  Findings  of  Fact  by  Lowee  Court. 

1.  Since  the  act  of  Febi'uary  16,  1873,  the  findings  of  fact  by  the 
Circuit  Court  in  admiralty  are  conclusive,  and  this  coui-t  cannot  look 
into  the  evidence,  which  is  not  properly  a  part  of  the  record  in  this 
court.    Id. 

2.  Motion  for  writ  of  certiorari  in  an  admiralty  appeal,  to  compel  the 
lower  court  to  certify  up  findings  of  facts,  denied,  it  appearing  that 
the  appellant  had  waived  the  findings  by  his  acts;  and  that  the  failure 
to  make  them  was  not  the  fault  of  the  court.     Winslow  v.  Wilcox,  123. 

III.  Materials,  Repairs,  and  Supplies. 

Where  there  was  a  corrupt  arrangement  between  the  master  of  a 
vessel  and  a  merchant  who  made  advances,  in  pursuance  of  which  the 
master  gave  drafts  on  tlie  owners  "  recoverable  against  the  vessel, 
freight,  and  cargo"  to  the  merchant,  who  indorsed  them  to  innocent 
holders  for  value  :  Held,  That  inasmuch  as  any  lien  on  the  vessel  was 
created  by  the  supplies  only,  and  not  by  the  drafts,  the  holders  of  the 
drafts  could  not  recover  against  the  vessel  unless  there  was  a  valid 
debt,  as  between  the  original  contracting  parties,  creating  a  maritime 
lien  independent  of  the  drafts.     The  Woodland,  198. 

IV.  Writs  of  Prohibition  to  Courts  of. 

1.  The  court  refuses  to  issue  a  writ  of  prohibition,  under  section  688 
of  tlie  Revised  Statutes  of  the  United  States,  to  a  court  of  admiralty 
which  had  entertained  jurisdiction  of  a  libel  against  a  ship  to  recover 
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damages  for  the  death  by  drowning  of  certain  persons  in  a  collision, 
holding  that  the  question  of  jurisdiction  was  one  proper  to  be  decided 
by  the  Admiralty  Court,  subject  to  the  regular  remedies  by  appeal. 
Ex  parte  Gordon,  433. 

2.  The  preceding  case  followed,  and  its  principle  extended  to  a  case 
where  no  appeal  would  lie  to  this  court,  on  the  ground  that  a  writ  of 
prohibition  catniot  be  made  to  take  the  place  of  an  appeal,  and  the 
lack  of  a  right  to  appeal  is  no  reason  for  issuing  such  a  writ.  Ex  parte 
Detroit  Bvoer  Ferry  Co.,  437. 

3.  Suits  for  pilotage  being  within  the  admiralty  jurisdiction,  the  court 
refuses  to  issue  a  writ  of  prohibition  to  restrain  an  interior  Admiralty 
Court  from  entertaining  such  a  suit.    Ex  parte  Hagar,  438. 

AUCTIOlSr. 

See  Sale. 

BANKRUPTCY. 

I.  Appeals  undeb  Ruie  26  op  the  Obdebs  in  Bankbuptcy. 

1.  Rule  26  of  the  orders  in  bankruptcy  of  this  court,  requiring  ap- 
peals by  a  creditor  from  a  decision  of  the  District  Court  rejecting  his 
claim  to  be  filed  in  the  Circuit  Court  witliin  ten  days  after  being  taken, 
is  not  in  conflict  witli  section  8  of  the  original  bankrupt  law,  or  if  it 
is,  is  validated  by  section  4990  of  the  Revised  Statutes  of  the  United 
States.     Ex  parte  Woollen,  346. 

2.  Hence  an  appeal  taken  from  a  decision  of  the  District  Court 
during  a  term  of  tlie  Circuit  Court  which  lasted  for  several  months 
afterwards,  should  have  been  entered  in  the  Circuit  Court  during 
that  term,  wiciiin  ten  days  after  being  taken  ;  and  it  was  too  late  to 
wait  till  the  commencement  of  the  succeeding  term.    Id, 

II.  Assignee  Litigating  in  State  Coubt. 

1.  Thepssignmcnt  of  a  bankrupt's  property  to  his  assignees  does  not 
of  itself  divest  the  jurisdiction  of  a  State  court,  in  which  attachments 
against  the  bankrupt's  property  had  been  issued  more  than  fouc 
months  preceding  the  bankruptcy,  of  its  jurisdiction  to  determine  the 
relative  rights  of  the  attaching  creditors  and  the  assignees,  and  to 
subject  the  property  to  the  satisfaction  of  sueli  debts.  Davis  v.  Fried- 
lander,  634. 

2.  In  sucU  ease  the  assignees  may  appear  in  the  State  court,  and, 
having  appeared,  they  are  bound  by  its  decree ;  and  in  case  of  a  sale 
under  its  decree  for  an  amount  insufficient  to  pay  off  the  attachment 
liens,  they  are  divested  of  all  interest  in  the  property,  and  cannot 
assert  in  any  other  court  any  interest  in  such  property.     Id. 

3.  Hence  in  a  contest  between  two  attaching  creditors  as  to  priority 
of  liens  on  property  which  did  not  sell  for  enough  to  pay  the  claims 
of  the  attaching  creditors  In  a  suit  in  a  State  court  to  which  the  as- 
signees were  pq.rties,  such  assignees  have  no  interest ;  and  a  suit  will 
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not  lie  in  the  U.  S.  District  Court,  sitting  in  banlcriiptoy,  by  an  at- 
taching creditor,  against  the  other  creditors,  the  purchasers  at  the 
sale  and  the  assignees,  to  establisii  iiis  lien  as  prior,  and  to  set  aside 
the  sales  of  the  property  made  by  the  State  court  in  a  chancery  suit 
brought  by  the  other  attaching  creditors.    Id. 

in.  rowEKS  AND  Duties  of  Assignee. 

On  the  institution  of  suits  against  a  debtor  by  two  ci-editors,  he  calls 
a  conference  of  a  poition  of  liis  creditors,  and  in  consideration  of  liis 
agreeing  to  give  a  mortgage  they  agree  to  give  him  time,  and  the 
two  creditors  above  named  agree  to  dismiss  their  suits.  Hence  the 
debtor  does  not  defend  them,  and  while  he  is  preparing  the  mortgage 
and  notes,  (his  wife  waiving  dower  by  joining  in  the  mortgage,)  judg- 
ments are  entered  by  default  and  become  final  without  his  knowl- 
edge, and  the  two  creditor  suitors  refuse  to  perform  their  agreement. 
Other  creditors  then  put  him  into  bankruptcy.  On  suit  by  his  as- 
signee to  enforce  the  agreement  and  enjoin  the  judgments:  Held,  That 
an  assignee  in  bankruptcy  did  not  stand  in  such  a  relation  to  the 
agreement  or  the  parties  as  to  enforce  it  on  request  of  all  the  cred- 
itors, inasmuch  as  lie  is  not  concerned  with  disputes  among  secured 
creditors  which  do  not  affect  the  administration  of  the  fund  remain- 
ing for  distribution  among  the  unsecured  creditors.  Dudley  v.  Easton, 
116. 

IV".  Section  5044  op  the  U.  S.  Revised  Statutes  construed. 

1.  Under  section  5044  of  the  United  States  Revised  Statutes  only 
the  title  to  property  subject  to  an  attachment  levied  within  four 
months  next  preceding  the  commencement  of  the  bankruptcy  pro- 
ceedings becomes  vested  in  the  assignee  by  relation,  the  same  attach- 
ment being  thereby  dissolved  as  of  that  date.     Conner  v.  Long,  224. 

2.  Hence  every  title  to  property  souglit  to  be  acquired  by  a  seizure 
and  sale  under  an  attachment,  belonging  to  one  subse.quently  declared 
a  bankrupt,  is  defeated  if  the  attachment  is  levied  within  four  months 
next  preceding  the  institution  of  the  bankruptcy  proceeding;  and  the 
creditor  at  whose  instance  and  for  whose  benefit  the  sale  lias  been 
made,  and  the  purchaser  who  has  acquired  possession  of  the  property, 
asserting  a  claim  of  ownership,  are  each  liable  for  a  tortious  conver- 
sion of  the  property  of  the  assignee.    Id. 

ii.  As  a  general  i-ule  a  sheriff  who,  as  a  public  ofHcer  of  the  court, 
obeys  its  precepts  regular  on  their  face,  without  notice  of  any  want  or 
failure  of  jurisdiction,  and  who  does  not  exceed  the  duties  imposed 
by  sucii  precepts,  is  protected  from  personal  liability  even  though  such 
I)recepts  turn  out  to  be  void.     Id. 

4.  Accordingly,  a  sheriff  who  serves  an  attachment  from  a  State 
court,  on  property  of  a  party  who  is  subsequently  within  the  four 
months  adjudged  a  bankrupt,  and  who,  by  virtue  of  an  execution  in 
the  attachment  suit,  without  notice  of  such  bankruptcy,  sells  the  prop- 
erty and  pays  over  its  px'oceeds  to  the  plaintiff  in  the  aj;taciiment  suit, 
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before  the  date  of  the  assignment  by  the  register  to  the  assignee,  but 
after  the  institution  of  the  bankruptcy  proceedings,  is  not  liable  to 
the  assignee  for  a  conversion.    Id. 
V.  Set-offs  under  Section  5073  of  U.  S.  Kevised  Statutes. 

1.  Under  section  5073  of  the  Revised  Statutes,  relating  to  set-off  and 
credits  in  bankruptcy,  the  terms  credits  and  debts  are  correlative,  and 
credits  do  not  include  trusts.    Libhy  v.  Hopkins,  399. 

2.  Hence,  where  a  merchant  in  Cincinnati,  indebted  by  mortgage 
and  also  on  a  general  merchandise  account  to  a  New  York  firm, 
remitted  a  large  sum  to  the  firm  with  instructions  to  apply.it  on  the 
mortgage  debt,  and  afterwards  was  adjudged  a  bankrupt :  Held,  That 
such  remittance  created  a  trust,  and  that  the  New  York  firm  had  no 
right  to  refuse  to  apply  the  remittance  as  directed,  and  to  apply  it  as 
a  credit  or  set-off  on  the  merchandise  account ;  and  that  in  the  event  of 
such  refusal  the  firm  held  the  said  remittance  siibject  to  the  order  of 
the  Cincinnati  merchant,  or  that  of  his  trustee  after  his  bankruptcy. 
Id. 

BANKS  AND  BANKING. 

I.  Relation  between  Bank  and  Depositob. 

1.  Altliough  the  relation  between  a  bank  and  its  depositor  is  that 
merely  of  debtor  and  creditor,  it  the  money  deposited  Belonged  to  a 
third  person  and  was  held  by  the  depositor  in  a  fiduciary  capacity, 
its  character  is  not  changed  by  being  placed  to  his  credit -in  his  bank 
account.    Bank  v.  Insurance  Co.,  52. 

2.  The  contract  between  the  bank  and  the  depositor  is  that  the  former 
will  pay  according  to  tlie  checks  of  the  latter,  and  when  drawn  in 
proper  form  the  bank  is  bound  to  presume,  in  case  the  account  is  kept 
in  the  name  of  the  depositor  as  trustee,  or  other  fiduciary  character, 
that  the  trustee  is  in  the  course  of  lawfully  performing  liis  duty,  and 
to  honor  tliem  accordingly ;  but  when,  against  such  a  bank  account, 
the  bank  seeks  to  assert  its  lien  as  a  banker  for  a  personal  obligation 
of  the  depositor,  known  to  liave  been  contracted  for  his  private  bene- 
fit, it  must  be  held  as  having  notice  tliat  the  fund  represented  by  the 
account  is  not  the  individual  property  of  the  depositor,  if  it  is  shown 
to  consist,  in  whole  or  in  part,- of  funds  lield  by  him  in  a  trust  relation. 
Id. 

3.  Tliat  so  long  as  trust  property  can  be  traced  and  followed  into 
other  property  into  which  it  has  been  converted  the  latter  remains  sub- 
ject to  the  trust,  and  that  if  a  man  mixes  trust  funds  with  his  own  the 
whole  will  be  treated  as  the  trust  property,  except  so  far  as  he  may  be 
able  to  distinguisli  what  is  his  own,  are  established  doctrines  of  equity, 
and  apply  in  every  case  of  a  trust  relation,  and  to  moneys  deposited  in 
a  bank  account  and  the  debt  tliereby  created,  as  well  as  to  every  other 
description  of  property.    Id. 

4.  A  banker's  lien  ordinarily  attaches  in  favor  of  the  bank  upon  the 
securities  and  moneys  of  the  customer  deposited  in  the  usual  course  of 
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business  for  advances  which  are  supposed  to  be  made  upon  tlieir  credit, 
not  only  against  the  depositor,  but  against  the  unljnown  equities  of  all 
others  in  interest,  unless  modified  or  waived  by  some  agreement,  ex- 
press or  implied,  or  conduct  inconsistent  with  its  assertion.  But  it 
cannot  be  permitted  to  prevail  against  the  equity  of  the  beneficial 
owner,  of  which  the  bank  has  notice,  either  actual  or  constructive.   Id. 

5.  When  a  bank  account  is  opened  in  the  name  of  a  depositor  as 
general  agent,  and  it  is  known  to  the  bank  that  he  is  the  agent  of  an 
insurance  company ;  that  conducting  its  agency  is  his  chief  business ; 
that  the  account  was  opened  to  facilitate  that  business,  and  used  as  a 
means  of  accumulating  the  premiums  on  policies  collected  by  him  for 
it,  and  of  making  payment  to  it  by  checks — the  bank  is  chargeable 
with  notice  of  the  equitable  rights  of  the  insurance  company,  although 
tlie  depositor  deposited  other  moneys  in  the  same  account  and  drew 
checks  upon  it  for  his  private  use.  And  the  insurance  company  may 
enforce  by  bill  in  equity  its  beneficial  ownership  therein  against  the 
bank  claiming  a  lien  upon  the  balance  thereof  for  a  debt  due  to  it 
from  the  depositor,  contracted  for  his  individual  use.    Id. 

6.  A  national  bank,  in  voluntary  liquidation  under  section  5220  of 
y     the  Revised  Statutes,  Is  not  thereby  dissolved  as  a  corporation,  but  may 

sue  and  be  sued  by  name,  for  the  purpose  of  winding  up  its  business; 
and  it  is  no  defense  to  a  suit  by  a  creditor  upon  a  disputed  claim  that 
the  creditor  has  also  filed  a  creditor's  bill  under  section  2  of  the  act  of 
June  30,  1876,  authorizing  the  appointment  of  receivers  of  national 
banks,  and  for  other  purposes,  to  enforce  the  individual  liability  of  its 
shareholders.    Id. 

II.  Right  to  Assume  Authority  of  Officers  of  Corporation 

Depositor. 

A  corporation  maltes  a  bank  its  treasurer,  and  draws  on  its  funds 
there  deposited  by  checks  signed  by  its  president  and  secretary.    In 
course  of  time  it  overdraws  its  account,  its  charter  allowing  it.     Sub- 
sequently Its  president  and  directors  are  decided  to  have  been  ille- 
gally elected.    On  suit  by  the  bank  to  recover  the  overdraft :  Held — 
1.  That  where  checks  had  been  drawn  by  the  president  and  secre- 
tary during  a  long  period,  without  objection  from  the  corporation, 
the  bank  had  the  right  to  assume  that  such  ofiicers  were  authorized 
to  draw  such  checks. 

.2.  That  It  had'also  a  right  to  presume,  unless  it  knew  the  contrary, 
that  such  ofiicers  had  authority  to  make  overdraft  checks  also,  and 
that  the  money  so  obtained  was  received  and  used  by  the  coi'poration. 
3.  That  tlie  decision  of  ouster  by  the  State  court  took  effect  only 
from  the  time  when  the  opinion  was  filed  with  the  clerk,  and  hence 
the  agreement  by  the  parties  to  pay  a  high  rate  of  interest  was 
binding.     Mining  Co.  v.  Bank,  180  and  785. 

III.  See  National  Banking  Act;  Taxation;  Negotiable  Instruments. 

BILL  OF  EXCEPTIONS. 
See  Error  and  Appeal. 
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BILL  OP  REVIEW. 

1.  The  rules  that  "no  bill  of  review  shall  be  admitted  unless  the 
decree  sought  to  be  reviewed  is  first  satisfied,"  and  that  "  no  bill  of 
review  be  entertained  unless  the  partj'  preferring  it  gives  security  to 
satisfy  costs  and  all  damages  for  delay,  if  unsuccessful,"  are  mere 
rules  of  procedure,  resting  in  the  sound  discretion  of  the  court,  and 
not  jurisdictional  requirements.     Davis  v.  Speiden,  8H. 

2.  Whatever  may  be  the  rule  in  relation  to  bills  of  review  for  newlj-- 
discovered  matter,  it  is  not  necessary,  in  the  case  of  bills  of  review  for 
the  purpose  of  correcting  errors  on  the  face  of  the  decree,  to  aver  a 
special  license  to  file  such  a  bill.    Id. 

3.  Where  the  party  ^ling  the  bill  of  review  proves  his  utter  inability 
from  poverty,  want  of  assets,  or  otherwise  to  perform  tlie  decree,  the 
court  may  excuse  him  from  its  performance.     Id. 

CHARITIES. 

See  Corporations. 

CHARTER. 

See  Corporations. 

CONDEMNATION". 

See  Mortgage. 

CONSTRUCTION   OF  INSTRUMENTS. 

1.  Certain  language  in  a  bill  of  sale  construed  to  be  a  condition, 
not  a  covenant.     Hale  v.  Finch,  214. 

2.  Neither  expi-ess  words  of  covenant,  nor  any  particular  words, 
nor  any  special  form  of  words,  are  necessary  in  order  to  charge  a 
parly  with  covenant.  Sometimes  words  of  proviso  and  condition,  or 
even  recitals,  will  be  construed  into  words  of  covenant,  such  being 
the  apparent  intention  and  meaning  of  the  parties.     Id. 

3.  Covenant  will  not  arise  unless  it  can  be  collected  from  the  whole 
instrument  that  there  was  an  agreement,  or  promise,  or  engagement 
upon  the  part  of  the  person  sought  to  be  charged  for  the  perform- 
ance or  non-performance  of  some  act.     Id. 

4.  Under  the  rule  that  the  whole  of  an  instrument  should  be  con- 
strued together,  and  not  detached  parts,  a  clause  of  a  mortgage  con- 
veying all  the  "property"  of  a  railroad,  the  word  "property"  being 
follow  ed  by  the  qualifying  phrase  "  that  is  to  say,"  accompanied  by  a 
detailed  description  of  specific  things,  such  as  enter  into  the  construc- 
tion of  a  i-ailroad,  held  not  to  pass  county  bonds  previously  granted 
to  tlie  road  to  aid  in  its  construction.     Smith  v.  McCnllough,  4. 

CONTRACTS. 
I.  Obligation  of. 

The  State  of  Ohio,  by  its  board  of  public  works,  gave  certain  leases 
of  the  surplus  water  in  the  canals  which  was  not  required  for  naviga- 
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tion,  reserving  the  right  to  resume  the  privilege  wiienever  deemed 
necessary  for  navigation.  Among  others  it  owned  a  canal  connecting , 
at  Cincinnati  hy  locks  with  the  Ohio  River.  The  plaintiff  had  a  lease 
of  the  snrplns  water  aronnd  one  of  these  locks.  Ih  1863  the  State 
granted  to  tlie  city  this  part  of  the  canal  fora  highway  :  Held,  That 
this  grant  was  an  abandonment  by  the  State  of  the  canal  for  pnrposes 
of  navigation ;  that  the  lease  held  by  the  plaiiuift'  did  not  import 
an  obligation  to  maintain  the  canal  for  the  mere  purpose  of  supply- 
ing surplus  water;  that  the  State  might  under  its  contract  abandon 
the  canal  for  navigation  purposes  at  any  time,  and  that  tlie  use  of  it 
by  the  city  created  no  liability  on  its  part  to  the  plaintif)'.  Fox  v. 
City  of  Cincinnati,  781. 
II.  Rescission  of. 

A  party  who  enters  into  a  contract  with  a  city,  in  which  the  city 
agrees  to  give  its  bonds  in  part  fulfillment,  and  to  pay  certain  judg- 
ments against  it  out  of  certain  taxes,  cannot,  on  failure  of  the  city  to 
pay  these  judgments  in  full,  have  the  entire  contract  set  aside,  but 
can  only  ask  to  have  the  unpaid  balance  due  on  the  judgments  satis- 
tied  ont  of  future  taxes.     Loudon  v.  Taxing  District,  758. 

COPYRIGHT. 

1.  Under  sections  4956-4961  of  the  United  States  Revised  Statutes,, 
relating  to  copyrights,  the  deposit  of  two  copies  of  the  book,  after  its 
publication,  either  with  the  librarian  of  Congress,  or  in  the  mail  ad- 
dressed to  him,  is  an  essential  condition  of  the  proprietor's  right,  and 
must  be  proved  in  an  action  for  infringement.     Merrill  v.  Tice,.  603.. 

2.  The  court  expresses  no  opinioji  .as  to  whetlier  the  certificate  of 
tlie  librarian  that  such  deposit  had  been  made  would  be  competent 
evidence  of  the  fact.     Id. 

3.  But  certainly  a  memorandum  reciting  that  such  deposit  bad  been 
made,  written  under  the  certificate,  aftSr  the  signature  and  seal,,  is  net 
competent  evidence,  except  perhaps  as  against  the  party  making  it, 
such  memoranda  being  no  part  of  a  certificate.    Id^ 

CORPORATIONS. 
I.  Dealings  with  Tbeasubek;  Remedy. 

1.  Where  a  party  sells  stock  of  certain  corporations  and  remits  the 
proceeds  to  another  who  is  treasurer  of  tlie  corporations,,  am d  who 
out  of  it  buys  land  for  the  corporations,,  the  latter  n-cetve.s  it  in  his 
capacity  of  treasurer,  and  not  as  a  private  transactioiu  Loring  v 
Frue,  174. 

2.  Where  money  which  is  due  for  subscriptions  to  stoclc  is  sent  to 
the  treasurer  of  the  corporation,  who  floes  not  issue  the  stock,  the 
remet^y  is  against  the  corporation  to  compel  the  issue  of  tlie  stock 
and  not  against  the  treasurer  persoiialliy  to  recover  tihe  money.    Id. ' 

I 
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ii.  constkuction  of  legislative  charter  exempting  from 
Taxation. 

In  a  legislative  charter  which  exempts  propert}'  of  the  corporation 
from  taxation,  but  which  expressly  specifies  the  purposes  for  which  the 
corporation  may  liold  property  in  connection  with  the  exemption,  snch 
exemption  applies  only  to  property  used  for  the  actual  wants  of  tlie 
corporation  in  carrying  out  the  purposes  of  its  creation,  and  not  to  all 
the  property  lield  by  it ;  inasmuch  as  statutes  imposing  restrictions 
upon  the  taxing  powers  of  a  State  are  strictly  construed.  Bank  v. 
Tennessee,  495. 
III.  When  Stockholder  may  Maintain  suit  on  Behalf  op  Cor- 
poration. 

1.  The  appellant,  a  shareholder  in  the  Contra  Costa  Water-works 
Company,  brought  his  bill  in  equity  against  that  company  and  the  city 
of  Oakland  in  the  Circuit  Court  of  the  United  States  for  California, 
on  the  gi'ound  that  he  was  a  citizen  of  New  York  and  the  defendants 
citizens  of  California,  alleging  that  the  water-works  corporation  was 
furnishing  the  city  of  Oakland  water,  free  of  charge,  beyond  what 
the  law  required  it  to  do,  and  that  though  he  had  requested  them  to 
desist,  the  directors  continued  to  do  this,  to  the  great  injuiy  of  himself 
and  other  shareholders  and  the  company.  Hawes  v.  Water-works 
Co.,  521. 

2.  The  court  examines  the  right  of  the  shareholder  to  sustain  such 
a  suit,  in  the  light  of  the  authorities,  English  and  American,  including 
Dodge  V.  Woolsey,  18  How.,  331,  and  holds  that  in  such  cases  there 
must  exist  as  the  foundation  of  the  suit : 

1.  Some  action  or  threatened  action  of  the  managing  board  of 
directors  or  trustees  of  the  corporation  which  is  beyond  the  author- 
ity conferred  by  their  charter  or  other  source  of  organization ;  or, 

2.  Such  a  fraudulent  transaction,  completed  or  threatened,  by  the 
acting  managers,  in  connection  with  some  other  party,  or  among 
themselves,  or  with  the  other  shareholders,  as  will  result  in  serious 
injury  to  the  corporation  or  to  the  interests  of  the  other  sharehold- 
ers; or, 

3.  Where  the  board  of  directors,  or  a  majority  of  them,  are  acting 
for  their  own  interests,  in  a  manner  destructive  of  the  corporation 
itself,  or  of  the  rights  of  the  other  shareholders  ;  or, 

4.  Where  the  majority  of  sliareholders  themselves  are  oppress- 
ively iind  illegally  pursuing  a  course  in  tlie  name  of  the  corporation 
wliich  is  iir  violation  of  the  rights  of  the  other  shareholders,  and 
which  -can  only  be  restramed  by  the  aid  of  a  court  of  equity. 

5-„It  must  also  be  made  to  appear  that  plaintiff  lias  made  an 
earnest  eflbrt  to  obtain  redress  at  the  hands  of  the  directors  and 
eliarelioldcrs  of  the  corporation. 

6.  That  he  was  the  owner  of  the  stock  on  which  he  claims  tlie 
right  to  sue  at  the  time  of  the  transactions  of  which  he  complains, 
orXhat.  it  lias  siuce  .devolved  xjn  him  by  operation  of  law. 
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7.  That  the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the 
United  States  iurisdiction  in  a  case  of  which  it  would  otherwise 
have  no  cognizance.    Id. 

3.  Hawes  ».  Water-works  Company,  ante.,  p.  521,  followed,  and  a 
bill  by  a  stockholder  of  a  corporation  to  assert  a  claim  proper  to  be 
asserted  by  the  corporation  itself,  which  fails  to  show  that  proper 
eflbrts  liad  been  made  to  induce  the  corporation  to  assert  the  claim, 
and  which  fails  to  rebut  the  reasonable  presumption  that  it  is  a  collu- 
sive attempt  to  give  the  Federal  courts  jm-isdiction,  dismissed.  Hunt- 
ington V.  Palmer,  535. 

IV.  Personal  Liability  of  Stockholders. 

Where  the  charter  of  an  insurance  corporation  provided  that  stock- 
holders should  be  personallj'  liable  for  tTie  debts  of  the  corporation  in 
case  Its  losses  exceed  its  assets,  a  suit  at  law  by  a  policyholder  against 
a  stockholder  to  enforce  such  liability  is  not  maintainable  unless  it  is 
averred  or  made  to  appear  that  the  losses  of  the  corporation  exceed  its 
assets.    Blair  v.  Gfray,  761. 

V.  Effect  of  Change  in  Charter  on  Charitable  Subscrip- 

tions TO. 

1.  A  change  in  the  charter  of  a  charitable  institution  of  a  State  which 
vests  the  visitorial  power  not  only  in  the  presidents  of  corporations 
organized  by  other  States  for  the  purpose  of  collecting  subscriptions 
to  such  charitable  institutions,  (in  whom  alone  the  visitorial  power  at 
its  first  organization  had  been  vested,)  but  also  in  the  governors  of  all 
States  which  contributed  to  the  support  of  the  institution  and  th.e 
superintendents  of  certain  State  institutions  of  a  similar  character,  is, 
as  to  such  corporations,  so  fundamental  a  change  in  the  institution 
that  they  cannot  be  forced  to  pay  to  such  institution  subscriptions 
collected  for  it  before  such  change.  American  Printing-House  v.  Trus- 
tees, 763. 

2.  Charitable  subscriptions  to  corporations  so  organized  are  in  the 
nature  of  contracts,  the  conditions  of  which  Legislatures  cannot  mod- 
ify, however  much  they  may  modify  the  organization  of  a  chai-ity  in 
point  of  form  ;  corporations  receiving  such  subscriptions  are  trustees 
as  well  for  the  contributors  as  for  the  charitable  institution  for  which 
they  are  collecting  such  subscriptions,  and  when  those  subscriptions 
are  made  on  certain  conditions,  as  for  the  benefit  of  a  charity  oi-gan- 
ized  in  a  certain  way,  such  corporation  trustees  cannot  be  compelled  to 
pay  such  subscriptions  to  such  charity  after  a  fundamental  change  in 
its  organization,  at  least  without  the  consent  of  the  subscribers.     Id. 

3.  The  general  power  of  Chancery  Courts  over  public  charities  is 
not  applicable  to  the  case  of  such  subscriptions,  they  being  ivi  the  nat- 
ure of  contracts.    Id. 

VI.  See  Patents;  Banks  and  Banking. 

CORPORATION"  SECURITIES. 
1.  Where  bonds  of  a  corporation  which  have  passed  into  the  hands 
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of  a  hona-fide  holder  recite  on  their  face  that  all  the  conditions  prece- 
dent to  tlieir  lawfnl  issue  have  been  complied  with,  this  recital  is 
conclusive  and  binding  on  tlie  corporation.  Clay  County  v.  Society 
for  Savings,  654. 

2.  Tlie  want  of  performance  of  conditions  precedent  is  a  matter  of 
defense  for  tlie  corporation  to  allege  and  prove,  in  a  suit  on  such 
bonds.    Id. 

3.  Tlie  general  statute  of  Illinois  of  liTovember  6, 1849,  in  relation  to 
county  subscriptions  to  railroad  stock,  is  not  repealed,  so  far  as  it  con- 
cerns the  Illinois  Soutlieastern  Railway  Company,  by  section  7  of  the 
act  of  February  26,  1867,  to  incorporate  that  company  ;  i.  e.,  by  these 
two  acts  a  county  is  not  forbidden  to  subscribe  to  the  capital  stock  as 
well  as  to  make  a  donation  to  the  said  company.     Id. 

4.  Nor  are  tlie  above  acts  repealed,  so  far  as  they  concern  the  said 
company,  by  section  10  of  the  amendatory  act  of  February  24,  1869. 
Id. 

5.  Where  a  donation  by  a  county  to  a  railroad  had  been  voted  and 
the  donation  made  on  the  books  of  the  railroad  previous  to  1870,  and 
the  company  had  by  that  time  partly  done  the  work  required  by  the 
county  as  a  condition,  this,  created  a  contract  between  the  railroad 
and  the  county;  and  the  bonds  issued  after  1870  to  carry  out  that  con- 
tract are  not  invalidated  by  the  provisions  of  the  Illinois  Constitution 
of  1870  forbidding  such  subscription.     Id. 

6.  The  payment  of  interest  on  its  bonds  for  a  long  period  is  a  waiver 
by  the  corporation  of  irregularities  in  their  issue,  wlien  sued  on  by  a 
6orea^de  holder  for  value.    Id. 

COURTS  OF  THE  UNITED   STATES. 

I.  CouESB  OP  Appeal  pbom  State  Couets. 

A  writ  of  error,  in  a  case  where  a  Federal  question  was  raised, 
should  go  to  the  highest  court  of  the  State  which  had  jurisdiction,  and 
not  to  the  couit  of  last  resort  of  the  State  on  all  questions,  wiiere 
such  latter  court  had  not  jurisdiction  of  this  special  question.  Lane 
v.  Wallace  fy  Handlin,  203. 

n.  Collusive  Attempts  of  Sxjitoks  to  give  Jurisdiction  to. 

Where  various  parties  transferred  negotiable  securities  to  a  non- 
resident in  order  to  give  him  the  power  to  sue  in  the  Federal  court, 
and  the  court  below  entered  a  judgment  in  favor  of  the  non-resident 
for  those  owned  by  him,  and  against  him  for  those  colorably  trans- 
ferred to  him,  this  court  reversed  the  judgment,  and  remanded  the 
case  with  instructions  to  dismiss  it,  holding  that,  under  the  act  of 
1875,  it  was  the  duty  of  the  lower  court  to  dismiss  the  case  on  its  own 
motion,  irrespective  of  the  state  of  the  pleadings,  as  soon  as  such 
collusion  to  confer  jurisdiction  on  it  appeared.  Williams  v.  Nottawa, 
256. 
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III.  CONTKOL  OVER  PBOCEEDINGS  AFTER  CLOSE  OP  TERM. 

1.  It  is  a  general  rule  of  law  that  all  tlie  judgments,  decrees,  or 
other  orders  of  the  courts,  however  conclusive  in  tlieir  character,  are 
under  the  control  of  the  court  which  pronounces  them,  during  the 
term  at  which  they  are  rendered  or  entered  of  record,  and  may  then 
be  set  aside,  vacated,  or  modified  by  that  court.  Branson  v.  SchuUen, 
500. 

2.  It  is  equally  well  established  that,  after  the  term  has  ended,  all 
final  judgments  and  decrees  of  the  court  pass  beyond  its  control, 
unless  steps  be  taken  during  that  term,  by  motion  or  otherwise,  to  set 
aside,  modify,  or  correct  them;  and,  if  errors  exist,  they  can  only  be 
corrected  by  sueli  proceeding,  by  writ  of  error  or  appeal,  as  may  be 
allowed  in  a  court  which  by  law  can  review  the  decision.    Id. 

3.  To  this  rule  there  has  always  existed  an  exception  founded  on 
the  common-law  writ  of  error  coram  nobis,  wliich  brought  before  the 
same  court  where  the  error  was  committed  certain  mistakes  of  fact 
not  put  in  issue  or  passed  upon  bj'  the  court ;  such  as  the  death  of 
one  of  the  parties  when  the  judgment  was  rendered,  coverture  of  a 
female  party.  Infancy  and  failure  to  appoint  a  guardian,  error  in  the 
process,  or  mistake  of  the  clerk.  But  if  the  error  was  in  the  judgment 
itself  the  writ  did  not  lie.  What  was  formerly  done  by  this  writ  is 
now  attained  by  motion  and  affidavits  when  necessary.    Id. 

4.  Some  of  the  State  courts  have  a  larger  power  conferred  on  them 
in  such  cases  by  statute,  and  others  have  extended  it  by  asserting  a 
control  over  their  own  judgments  and  administering  equitable  relief 
in  a  summary  way.  There  is  no  uniformity  among  those  courts  on 
this  subject.    Id. 

5.  Neither  the  practice  of  the  courts  nor  the  statutes  of  the  States  in 
which  the  courts  of  the  United  States  are  held  can  control  those 
coui-ts  on  that  subject.    Id. 

6.  In  tlie  case  under  consideration  the  carelessness  and  laches  of 
plaintiflfs  place  them  outside  of  any  rule  justifying  relief  by  setting 
aside  a  judgment  after  tlie  term  at  which  it  was  rendered.    Id. 

IV.  How  Far  will  Enforce  Contracts  Payable  in  Confede- 

rate Currency. 

The  Federal  court  will  refuse  to  enforce  contracts  payable  in  Con- 
federate money  or  notes  only  when  they  appear  to  have  been  made 
■witli  actual  intent  to  further  invasion  or  insurrection,  and  will  not 
refuse  to  enforce  such  contracts  when  made  in  the  usual  course  of 
business  in'a  community  on  which  such  a  currency  was  imposed  by 
irresistible  force.     Dugger  v.  Bocock,  573. 

v.  Federal  Question. 

1.  Inasmuch  as  the  record  must  show  that  a  Federal  question  was 

necessarily  involved  before  tliis  court  can  review  the  decision  of  a  State 

court,  an  appeal  from  a  decision  of  a  State  court  dismissing  a  bill 

which  merely  alleged  that  certain  notes  given  in  payment  for  some 
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land  were  paid  in  Confederate  currency  and  notes,  against  the  protest 
of  tlie  administrator  to  whom  they  were  payable,  under  circumstances 
almost  anioimting  to  coercion,  presents  no  Federal  question,  and 
must  be  dismissed.    Id. 

2.  A  controversy  between  a  maker  of  certain  notes,  secured  by  trust 
deed  on  realty,  and  a  national  bank  which  held  the  notes  and  was 
attempting  to  enforce  such  deed,  as  to  the  right  of  a  national  bank 
to  deal  ill  notes  secured  on  realty,  is  a  Federal  question  ;  but  it  is 
now  settled  that  such  a  question  cannot  be  raised  by  the  debtor  as  a 
defense,  but  only  by  tlie  government.     Swope  v.  Leffingmell,  602. 

3.  The  question  whether  the  title  of  the  true  owner  of  lands  is  ex- 
tinguished by  adverse  possession  for  a  certain  length  of  time  is  not  a 
Federal  question.    Poppev.  Longford,  762. 

VI.  Matter  in  Dispute  as  to  Defendant. 

Where  the  decree  against  the  defendant  is  for  less  than  $5,000,  and 
she  appeals,  the  fact  that  the  decree  should  have  been  for  more  than 
$5,000  cannot  be  urged  by  the  defendant  in  order  to  give  this  court 
jurisdiction.    Lamar  v,  Micmi,  349. 

VII.  Jurisdiction. 

The  Circuit  Court  of  the  United  States  for  the  District  of  Colorado 
has  no  jurisdiction  of  an  indictment  against  a  white  man  for  the  mur- 
der of  a  white  man  within  the  Ute  reservation  in  the  State  of  Colo- 
rado.    U.  S.  V.  McBratney,  716. 
YIII.  See  Corporations;  Jud^tnenls. 

COVEKANTS. 

See  Construction  of  Instruments. 

CUSTOMS  AND  DUTIES. 

1.  The  act  of  Congress  of  June  6,  1872,  "to  reduce  duties  on  im- 
ports," placing  certain  articles  on  the  free  list,  repeals,  so  far  as  those 
articles  are  concerned,  that  part  of  the  act  of  June  30,  1864,  which 
imposed  a  discriminating  duty  on  ai-ticles  imported  in  foreign  ships. 
Gautier  v.  Arthur,  340. 

2.  Inasmuch  as  the  articles  in  the  case  at  bar  were  imported  directly 
from  Ceylon,  which  is  east  of  the  Cape  of  Good  Hope,  the  eigiiteenth 
section  of  the  act  of  1864  does  not  apply.     Id. 

3.  Books  imported  in  August,  1874,  were  subject  to  a  duty  of 
twenty-five  per  cent,  under  section  2504,  schedule  M,  of  the  United 
States  Kevised  Statutes,  and  are  not  entitled  to  the  reduction  of  ten 
per  cent,  made  by  section  2503  of  the  United  States  Revised  Statutes 
made  "  on  all  paper  and  manufactures  of  paper,  excepting  unsized 
printing  paper,  books,"  Ac.    Pott  v.  Aiihur,  704. 

4.  Under  schedule  G,  section  2504,  of  the  United  States  Kevised 
Statutes,  Congress  intended  to  prescribe  the  color  test  alone,  graded 
by  the  Dutch  standard,  as  the  mode  of  classifying  grades  of  sugar  for 
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duties,  even  in  cases  where  substances  had  been  introduced  into  the 
sugar  during  the  process  of  manufacture  lor  the  purpose  of  making  it 
darlier,  and  so  reducing  the  duties ;  and  the  Treasur}-  Department 
had  no  right  to  mal^e  regulations  grading  the  sugai's  for  duty  accord- 
ing to  their  actual  saccharine  strength  as  ascertained  by  the  polari- 
scope  or  other  chemical  tests.    Merritt  v.  Welsh,  735. 

5.  Nor  do  sections  2914  and  2915  of  the  Eevised  Statutes  of  the 
United  States  confer  such  a  power  on  the  Treasury  Depaitnieiit,  the 
former  only  directing  it  to  furnish  to  tiie  collectors  the  standard  pre- 
scribed by  Congress  and  not  to  mal^e  a  new  standard;  and  tiie  latter 
merely  6eing  intended  to  prevent  fraud  in  making  up  the  packages. 
Id. 

DAMAGES. 

Loss  sustained  in  tlie  way  of  extraordinary  interest  and  discounts 
on  sales  of  securities,  on  account  of  failure  of  the  debtor  to  pay  debts 
when  they  fall  due,  is  too  remote  to  be  recoverable  as  damages,  the 
law  presuming  that  in  such  case  legal  interest  on  the  debt  is  the  meas- 
ure of  damages.    Loudon  v.  Taxing  District,  758. 

DEEDS. 

Acknowledgment  and  Bbgistby  op. 

1.  A  deed  acknowledged  before  a  justice  of  the  peace,  who  describes 
himself  as  such  in  his  certificate  and  signs  tlie  certificate  as  snch,  is 
sufficiently  executed  and  certified  to  by  the  laws  of  Michigan,  without 
any  antlientication  of  tiie  official  character  of  the  justice  of  the  peace 
be3'ond  liis  own  certificate  of  the  fact;  and  the  certificate  need  not 
state  in  so  many  woi'ds  that  tlie  party  was  personally  known  to  the 
officer  taking  the  acknowledgment.    Elwoody.  Flannigan,  589. 

2.  Having  been  executed  in  conformity  with  tlie  laws  of  Michigan, 
and  recorded  in  Illinois,  a  certified  copy  of  such  a  deed,  with  the 
requisite  certificate  of  conformity  annexed,  is  admissible  in  evidence, 
according  to  the  laws  of  Illinois  in  relation  to  deeds  executed  and 
acknowledged  out  of  that  State,  after  proof  of  the  loss  of  the  original. 
Id. 

EQUITY. 

I.  Equitable  Assignments. 

The  owner  of  a  note  dies,  and  no  administration  is  taken  out  on 
her  estate.  Her  distributees  assign  the  note  to  one  of  the  distributees, 
wlio  assigns  it  to  a  party  for  collection  :  Held,  That  the  equitable  title 
passed  by  these  assignments,  iiotwitlistanding  the  failure  to  admin- 
ister.    Wood  V.  Weimar,  387. 

II.  Multifariousness. 

1.  A  bill  which  joins  as  plaiiitifTs  two  parties,  one  of  whom  has  no 
standing  in  court,  is  demurrable  for  niuliifariousuess.  Walker  v. 
Powers,  260. 
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2.  A  bill  which  asks  lor  different  relief,  ia  cliffercnt  parts  of  which 
different  plaintiffs  are  interested,  and  interested  In  a  different  mode 
against  different  defendants,  is  demurrable  for  multifariousness.  Id. 
IIT.  Parties. 

It  seems  that  even  in  the  Federal  court  the  heirs  and  devisees  of  tlie 
debtor  are  necessary  parties  to  a  bill  to  subject  real  estate  of  the 
debtor  to  the  satisfaction  of  his  debts,  and  to  set  aside  certain  sales 
of  it.    Id. 

IV.  Troof  Required  to  Overcome  Answer. 

A  bill  in  equity  dismisst^d  because  the  denials  of  the  answer  respon- 
sive thereto  were  not  overcome  by  the  testimony  of  two  witnesses, 
or  of  one  witness  corroborated  by  circumstances.    Vigel  v.  Hopp,  296. 
v.  What  Jurisdictional  Objections  Arbitration  Waives. 

Semble  that  the  reference  of  the  matter  in  dispute,  in  a  chancery 
suit,  to  an  arbitrator,  is  a  waiver  of  the  objection  that  the  remedy  is 
at  law  and  not.  in  equity.     Stronff  v.  Willey,  2. 
VI.  Pleadino  in. 

1.  Pleas  in  equity  must  allege  mutters  of  fact,  and  not  mere  con- 
clusions of  law;  and  if  not  traversable  for  that  reason,  or  have  been 
filed  h'regnlarly,  for  lack  of  the  affidavit  of  the  party  and  certificate 
of  coinisel  required  by  the  thirty-first  equity  rule,  may  be  disregarded. 
Bank  v.  Insurance  Co.,  .52. 

2.  When  an  equity  cause  has  been  heard  upon  the  merits,  upon  bill, 
answer,  and  proofs  taken,  as  upon  issue  perfected,  the  want  of  a 
formal  replication  cannot  be  assigned  as  error  upon  appeal.     Id. 

yil.  Power  to  Relieve  against  Judoments  obtained  by'  Mis- 
take. 

Where  a  judgment  by  default  was  obtained  against  a  party  who 
ilntend(!d  to  make  defense,  but  was  informed  by  the  court  that  cases 
against  parties  living  in  his  Cougressionaal  district  would  be  tried  at 
another  place  in  the  judicial  district  than  that  where  the  cause  was 
then  pending,  in  consequence  of  which  he  made  no  defense  and  did 
not  know  of  the  judgment  till  after  the  close  of  the  term  at  which  it 
was  rendered :  Held,  That  a  bill  in  equity  would  lie  to  obtain  relief 
against  such  judgment.  Metcalfv.  Williams,  \^^. 
"Vm.  See  Courts  of  the  United  States;  Jury;  Receivers;  Registry  of  Con- 
veyances; Insurance;  Mortgage. 

ERROR  AND  APPEAL. 

2.  Assignment  op  Errors  under  Section  997  op  the  Revised 

Statutes  of  the  United  States. 

A  motion  to  aflirm  granted  in  a  case  where  it  appeared  to  the  court 
that  the  writ  of  error  had  been  taken  for  delay  only,  and  contained 
no  assignment  of  errors,  as  required  by  section  997  of  the  Revised 
Statutes  of  the  United  States.    Micas  v.  Williams,  520. 
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TI.  Matteb  in  Dispute.  . 

On  a  petition  by  the  owners  of  a  steam  yacht  for  limitation  of  liability 
wliere  several  snits  have  been  brought,  the  amount  involved,  as  far  as 
snch  a  petition  is  concerned,  is  the  aggregate  amount  of  all  tlie  claims 
in  suit.     Parcher  v.  Cuddy,  50. 

III.  Cebtipicatb  op  Division  op  Opinion  Superseded  by. 

Since  the  passage  of  tlie  act  of  July  1,  1872,  civil  actions  wherein 
there  has  been  a  division  of  opinion  of  the  judges  are  reviewable  in 
this  court  only  on  writ  of  error  or  appeal,  and  not  by  being  certified 
up  before  judgment.     Bartholow,  Lewis  Sf  Co.  v.  Trustees,  51. 

IV.  When  Bills  of  Exceptions  IIequirbd. 

The  court  refuses  to  consider  errors  assigned  on  a  mere  motion  for 
a  new  trial  and  not  made  parts  of  the  record  by  bills  of  exceptions. 
Levy  V.  Dangel,  115. 

V.  In  General. 

1.  Alleged  improper  rulings  on  evidence  which  do  no  harm  are  not 
error.     Davis  v.  Fredericks,  543. 

2.  Alleged  errors  not  brought  to  the  attention  of  the  inferior  court 
cannot  be  considered  in  this  court.     Id. 

3.  The  findings  of  the  lower  court  on  the  facts  are  conclusive  in  this 
court.    Id. 

4.  Everything  being  presumed  in  favor  of  the  rightful  action  of  the 
lower  court,  bills  of  exceptions  which  neither  embody  in  themselves 
nor  refer  to  the  evidence  contained  in  other  parts  of  the  record,  and 
therefore  do  not  show  the  materiality  of  the  cliarge  complained  of,  or 
that  it  prejudiced  the  exceptant,  cannot  be  considered  here.  Jones  v. 
Buckell,  553. 

5.  The  court  refuses  to  pass  on  certain  questions  raised  after  the 
former  decision  in  this  case,  reported  in  103  U.  S.,  721,  holding  that 
such  questions  had  been  settled  by  the  former  decision.  TJ.  S.  v.  S. 
S.  Co.,  599. 

6.  A  comment  of  the  court  on  a  part  of  the  evidence,  where  the  jnry 
are  informed  that  it  is  not  binding  on  them,  is  not  error.  Insurance 
Co.  V.  Trefz,  185. 

7.  A  party  who  has  appealed  but  whose  appeal  has  been  dismissed, 
can  only  be  heard  in  support  of  the  decree.  Loudon  v.  Taxing  Dis- 
trict, 758.         ' 

VI.  See  Admiralty  ;  Equity ;  Bankruptcy  ;   Writ  of  Error  ;  U.  S.  Army. 

EVIDENCE. 

I.  Waiver  of  Objections. 

1.  Under  an  exception  to  the  admission  of  a  deed  in  evidence  in  the 
■    lower  court  on  the  ground  that  it  was  incompetent,  immaterial,  and 

irrelevant,  objections  to  the  form  of  its  authentication  cannot  be  con- 
sidered in  this  court.     Wood  v.  Weimar,  387. 

2.  When  specific  objections  are  made  to  the  admission  of  evidence, 
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^  the  court  may  assume  that  all  others  are  waived,  and  sueh  other  ob- 
jeotions  cannot  be  made  in  the  appellate  court.  Belk  v.  Meagher, 
243. 

II.  Copies. 

Where  the  original  records  of  a  county  in  Montana  had  been  in  a 
temporary  book,  and  were  afterwards  transcribed  into  a  new  book 
and  tlie  temporary  book  lost  or  destroyed,  the  new  book  is  admissible 
in  evidence  as  part  of  the  official  records.     Id. 

III.  Who  Competent  under  Section  1079  of  the  Kevised  Stat- 

utes OF  THE  United  States. 

Section  1079  of  the  Revised  Statutes  of  the  United  States,  iorbidding 
a  claimant  suing  tlie  United  States  from  being  a  competent  witness  in 
support  of  his  claim,  does  not  prevent  the  United  States  from  using  as 
a  witness  to  defeat  a  claim  one  whose  interest  was  adverse  to  the 
claimant,  and  that,  too,  when  a  judgment  in  favor  of  the  Unifed  States 
may  liave  the  eflect  of  establishing  t)ie  right  of  the  witness  to  the 
same  claim.    Bradley  \.  U.S.,  Mi. 

IV.  See  Error  and  Appeal;  Memoval  of  Causes. 

FEDERAL   QUESTION. 

See  Courts  of  the  United  States. 

FICTIONS. 
See  Legal  Fictions. 

FRAUD. 

1.  An  owner  of  a  saw-mill  conveys  It  to  two  parties.  Afterwards 
tlie  vendor  of  the  saw-mill  and  one  of  tlie  vendees  build  a  flom-ing- 
mill.  This  vendee  tlien  sells  his  half  of  the  flouring-mill  to  the  other 
vendee  of  the  saw-mill,  who  pays  for  it  out  of  iier  separate  estate. 
Slie  brings  a  partition  suit  for  division  of  the  flouring-mill  property 
against  the  other  part-owner,  wlio  had  been  the  vendor  of  the  saw- 
mill. He  sets  up  as  a  defense  that  the  sale  of  the  saw-mill  was  a  fraud 
on  the  creditors  of  the  husband  of  the  female  vendee,  of  whom  lie  him- 
self was  one,  and  attempts  to  subject  her  interest  in  the  flouring-mill 
to  his  debt,  as  being  the  property  of  the  liusband  :  Held,  That  the 
question  of  fraud  in  the  sale  of  the  saw-mill  was  immaterial  as  far  as 
regarded  the  purchase  of  the  interest  in  tlie  flouring-mill.  Davis  v. 
Fredericks,  543. 

2.  Certain  decrees  rendered  against  a  father,  as  guardian  of  his  two 
daughters,  for  a  large  sum  in  their  favor,  on  which  execntions  were 
issued  and  under  which  his  property  was  nearly  all  sold,  held  on  the 
evidence  to  be  valid  and  bona-Jide,  in  a  suit  brought  by  other  creditors 
to  set  all  the  decrees  and  proceedings  aside,  as  made  by  collusion  for 
amounts  larger  than  wliat  was  really  due,  and  allijged  to  be  in  pursu- 
ance of  a  design  and  conspiracy  to  hinder,  delay,  and  defraud  his 
creditors.     Miaou  v.  Bank,  554. 
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FRAUDULENT  CONVEYANCES.  . 

See  Mortgage. 

GUABANTY. 

1.  The  rule  requiring  notice  of  the  aoceptanee  ol  a  guaranty  and  of 
an  intention  to  act  under  it  applies  only  in  tliose  cases  where,  in  legal 
effect,  the  instrument  is  merely  an  offer  or  proposal,  acceptance  of 
which  by  the  guarantee  is  necessary  to  tliat  mutual  assent  without 
which  there  can  be  no  contract.     Davis  v.  Wells,  Fargo  Sc  Co.,  129. 

2.  If  the  guaranty  is  made  at  the  request  of  tlie  guarantee,  it  then 
becomes  the  answer  of  the  guarantor  to  a  proposal  made  to  him,  and 
its  delivery  to  or  for  tlie  use  of  the  guarantee  completes  tlie  communi- 
cation between  them,  and  constitutes  a  contract.  The  same  result 
follows  where  the  agreement  to  accept  is  contemporaneous  with  the 
guaranty  and  constitutes  its  consideration.  It  must  be  so  wherever 
there  is  a  valuable  consideration,  other  than  the  expected  advances  to 
be  made  to  the  principal  debtor,  which  passes  at  tlie  time  the  under- 
tal<ing  is  given  from  the  guarantee  to  the  guarantor ;  and  equally  so' 
where  the  instrument  is  in  the  form  of  a  bilateral  contract,  in  wliieh 
the  guarantee  binds  himself  to  make  the  contemplated  advances,  or 
which  otherwise  creates  by  its  I'eeitals  a  privity  between  the  guarantee 
and  guarantor.  In  eacii  of  these  cases  tlie  mutual  assent  of  the  par- 
ties is  either  expressed  or  necessarily  implied.    Id. 

3.  When  a  guaranty  is  expressed  to  be  in  consideration  of  one  dol- 
lar paid  to  the  guarantor  by  the  guarantee,  the  receipt  of  which  is 
tliei-ein  acknowledged,  it  is  not  an  unaccepted  proposal,  requiring 
notice  of  acceptance  to  bind  the  guarantor,  but  without  such  notice 
becomes  binding  on  delivery.     Id. 

4.  Where  a  guaranty  declares  that  the  guarantor  thereby  guaranties 
unto  the  guarantee,  unconditionally  at  all  times,  any  advances,  <fcc., 
to  a  tliird  person,  notice  of  demand  of  payment  and  the  default  of  the 
debtor  is  waived,  as  well  as  notice  of  the  amount  of  tlie  advances, 
when  made,  when  eitlier  or  both  would  otherwise  be  required.     Id. 

5.  But  a  failure  or  delay  in  giving  such  notices,  if  required,  is  uo 
defense  to  an  action  upon  the  guaranty,  iniless  wliere  loss  or  damage 
has  thereby  accrued  to  the  guarantor,  and  then  only  to  the  extent  of 
the  loss  or  damage  proved.    Id. 

6.  Notwithstanding  the  contract  of  guaranty  is  tlie  obligation  of  a 
surety,  it  is  to  be  construed  as  a  mercantile  instrument  in  furtherance 
of  its  spirit,  and  liberally,  to  promote  the  use  and  convenience  of 
commercial  intercourse.    Id. 

HABEAS  CORPUS. 

See  Mandamus. 

HUSBAND  AND  WIFE. 
See  Insurance. 
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ikstkuctiojSTS  to  jury. 

An  insti-uction  which  assumed  that  a  note  had  been  exthigiiished 
by  rents  collected,  when  there  was  no  proof  that  a  sufficient  amount 
had  been  collected,  held  erroneous,  and  the  ease  reversed  and  re- 
manded for  a  new  trial.    Jones  v.  Randolph,  126. 

INSURANCE. 

I.-  FOBFEITURE  FOE  NON-PAYMENT  OF  PREMIUM. 

Prompt  payment  of  the  premiums  when  due  Is  essential  in  the 
business  of  life  insurance ;  and  where  forfeiture  of  the  policy  is  im- 
posed as  a  penalty  for  their  non-payment,  courts  of  equity  have  not 
the  right  or  power  to  relieve  against  such  forfeiture.  Klein  v.  Insur- 
ance Co.,  110. 

II.  When  Husband  Agent  fob  Wife. 

When  a  husband  makes  an  insurance  on  his  life  payable  to  his 
■yvife,  he  is  her  agent,  and  she  cannot  plead  ignorance  of  the  terms  of 
the  policy,  or  neglect  on  his  part  to  inform  lier  of  them.    Id. 

III.  Construction  of  Answer  to  Question  in  Application  by 

Foreigner. 

1.  Where,  in  an  application  for  insurance,  the  insured,  in  answer  to 
a  question  whether  he  had  ever  had  certain  enumerated  diseases, 
answered  "Never  sick,"  an  instruction  that  the  jury  might,  in  decid- 
ing whetlier  such  answer  was  true,  take  into  consideration  the  fact 
that  the  insured  imperfectly  understood  English  and  the  meaning 
that  he  intended  to  convey  by  the  answer,  was  correct.  Insurance 
Co.  V.  Trefz,  185. 

2.  And  this  is  so  although  the  policy  was  for  the  benefit  of  the  wife, 
where  the  evidence  showed  that  both  sides  treated  the  husband  as 
the  contracting  party.    Id. 

3  Such  an  answer  must  not  be  taken  in  the  sense  which  the  words 
would  have  if  standing  alone,  but  must  be  restrained  to  the  partic- 
ulai's  of  the  question  to  which  it  Was  an  ansvver.    Id. 

4.  Where  the  deceased  is  proved  to  have  frequently  said  that  he 
had  had  sunstroke,  which  was  a  disease  not  mentioned  in  tlie  appli- 
cation, it  is  for  the  jury  to  jud^e  whetlier  the  attack  alluded  to  by  the 
deceased  was  the  technical  siuistroke  as  known  to  the  Faculty,  and 
whether  it  was  a  disease  of  the  brain.    Id. 

IV.  Waiver— Usage — Contemporaneous  Parol  Agreement. 

1.  While  taking  a  note  in  payment  of  a  premium  due  on  a  policy  of 
insurance  is  a  waiver  of  the  conditional  forfeiture  for  non-payment  of 
the  premium,  yet  where  there  is  an  express  condition  that  the  policy 
shall  be  void  on  failure  to  pay  such  premium  note  at  maturity,  it  is 
not  a  waiver  of  tliis  secondary  condition.  Thompson  v.  Insurance  Co., 
332. 

2.  Klein  v.  Insurance  Co.,  ante,  p.  110,  approved.    Id. 
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3.  A.  usage  on  the  part  of  an  insiir-ance  company  to  give  the  assured 
notice  of  the  day  of  payment,  and  the  reliance  of  the  assured  upon 
ha^■^ng  such  notice,  and  the  fact  of  such  notice  not  being  given,  is  no 
excuse  for  non-payment,  inasmuch  as  the  assured  is  bound  to  know 
when  liis  premiums  become  due.     Id. 

4.  A  parol  agreement  alleged  to  have  been  made  at  the  time  of  giv- 
ing and  accepting  a  premium  note  cannot  be  set  up  to  contradict  the 
express  terms  of  the  note  itself,  and  of  the  policy  under  which  it  was 
taken.    Id. 

5.  A  usage  and  custom  of  an  insurance  company  not  to  demand 
punctual  payment  of  a  premium  note  at  the  day  is  a  mere  matter  of 
voliuitary  Indidgence,  and  not  a  permanent  waiver  of  the  clause  of 
forfeiture,  or  an  agreement  to  do  the  same  in  future.    Id. 

6.  But  even  if  the  above  grounds,  on  which  a  waiver  of  the  for- 
feiture is  claimed,  were  sound,  a  tender  of  the  premium  was  neces- 
sary before  availing  of  them.     Id. 

7.  Tlie  payment  of  the  annual  premium  is  not  a  condition  prece- 
dent to  the  continuance  of  the  policy,  but  a  condition  subsequent, 
which  may  be  waived.     Id. 

INTEEEST. 

1.  Usurious  interest  already  paid  to  a  national  bank  on  a  renewal  of 
notes  cannot,  in  a  suit  on  the  notes,  be  applied  by  the  debtor  to  the 
payment  of  the  principal  of  the  notes  as  a  set-off.  Drieshach  v.  Bank, 
77. 

2.  See  Mortgage;  Banks  and  Banking. 

INTERIM AL  REVENUE. 

See  Taxation. 

JUDGMENTS. 

1.  One  not  a  party  to  an  action,  nor  notified  of  its  pendency,  having 
no  opportunity  or  right  to  control  the  defense,  to  introduce  or  cross- 
examhie  witnesses,  or  to  prosecute  a  writ  of  error  from  the  judgment 
therein,  is  not  bound  by  sncli  judgment.    Sale  v.  Finch,  214. 

2.  A  party  who  obtains  a  judgment,  and  by  proceedings  based 
thereon  forces  a  sale  of  property  of  the  debtor,  and  bids  it  in,  paying 
therefor  the  full  amount  of  the  judgment,  thereby'  satisfies  tlie  judg- 
ment, and  has  no  interest  by  virtue  of  such  judgment  in  demanding 
an  administration  of  the  debtor's  assets.     Walker  v.  Powers,  260. 

3.  A  judgment  founded  on  a  contract  is  a  contract  within  the  mean- 
ing of  the  first  section  of  the  act  of  March  3,  1875,  and  the  assignee  of 
such  a  judgment  cannot  sue  on  it  in  a  Federal  court,  unless  his 
assignor  could  also  have  sued  on  it.     Id. 

JUKISDICTION. 
See  Courts  of  the  United  States;  Probate  Courts. 
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JUEY.  * 

In  an  isSufe  out  of  chancery  the  finding  of  the  jnry  is  only  advisory, 
and  the  court  may  disregilrd  it  and  fallow  its  own  judgment  on  the 
evidence.     Quinby  v.  Conlan,  487. 

LACHES. 
See  Courts  of  the  United  States  ;  Registry  of  Conveyances. 

LAND  GKANTS  AND  PUBLIC    LANDS. 

Entry  and  Locations. 

1.  Under  the  act  of  Congress  of  May  10,  1872,  "to  promote  tlie 
development  of  the  mining  resources  of  the  United  States,"  and  the 
various  amendments  extending  to  January  1, 187o,  the  time  allowed 
in  which  to  do  the  work  required  by  the  act,  if  work  is  renewed  on 
a  claim  aftei-  it  has  once  been  open  to  relocation,  but  before  a  reloca- 
tion is  actually  made,  the  rights  of  the  original  owners  stand  as  they 
would  if  there  had  been  no  failure  to  comply  with  this  condition  ;  and 
lience  if  work  was  done  during  1875  before  any  relocation  was  made, 
there  could  not  be  another  forfeiture- before  January  1, 1877.  Belk  v. 
Meagher,  243. 

2.  Nor  is  actual  possession  necessary  for  the  protection  of  the  title 
acquired  to  such  a  claim  by  a  valid  location.     Id. 

3.  Mining  claims  are  not  open  to  relocation  until  the  rights  of  a 
former  locator  have  cbme  to  an  end,  and  a  relocation  attempted  before 
such  rights  are  determined  is  void  not  only  against  the  prior  locator 
but  all  the  world.     Id. 

4.  A  location  to  b(!  effectual  must  be  good  at  the  time  it  is  made, 
and  if  made  before  a  forfeiture,  cannot  relate  forward  and  take 
effect  infuturo  when  the  forfeiture  occurs.    Id. 

5.  A  mere  occasional  entry  and  work  as  an  intruder  is  not  such  an 
actual  or  continued  possession  as  to  give  the  intruder  a  right  to  a 
patent  under  section  2332  of  the  U.  S.  Kevised  Statutes^  or  to  afford 
him  protection  under  the  statute  of  limitations  of  Montana,  or  to  pre- 
vent a  valid  relocation  and  acquiring  of  title  by  others.     Id. 

6.  Where  the  register  aiid  receiver  of  the  laud  office  refused  to  re- 
ceive any  proofs  or  niouej'  from  an  applicant  on  the  ground  that  his 
application  was  too  late,  it  was  unnecessary  in  him  to  offer  to  prove 
citizensliip  or  the  other  facts  required.     Morrison  v.  Stalnaker,  276. 

7.  Inasmuch  as  the  lands  in  controvei-sy  were  not  subject  to  private 
entry,  and  were  part  of  a  grant  to  a  railroad  company,  section  2264 
of  the  U.  S.  Revised  Statutes  does  not  apply,  but  the  case  is  gov- 
erned by  section  2  of  the  act  of  Congress  of  July  14,  1870,  relating 
to  settlers  on  lauds  reserved  for  railroad  purposes.    Id. 

8.  A  grant  of  lands  to  a  railroad,  by  an  act  of  Congress,  of  alter- 
nate sections,  without  prescribing  any  lateral  limit,  construed  to  mean 
that  the  grantee  could  go  off  the  line  of  the  road  only  in  case,  at  the 
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time  when  its  riglits  vested,  there  was  not  sufficient  land  on  its  line 
nnappi-npriated  to  satisfy  the  grant.     Wood  v.  Railroad  Co.,  343. 

9.  While  It  is  true  that  from  1870  to  1872  a  location  of  a  placer  claim 
could  not  exceed  one  hundred  and  sixty  acres,  there  is  nothhig  in  the 
law  to  prohibit  the  acquisition  of  several  such  locations,  by  purchase 
or  otherwise,  from  those  who  had  previously  taken  them  up,  and  the 
union  of  them  in  one  patent,  although  such  patent  is  for  more  than 
one  hundred  and  sixty  acres  of  a  mining  claim.  Smelting  Co.  v.  Kemp, 
669. 

10.  The  owner  of  contiguous  locations  who  seeks  a  patent  is  not  re- 
quired to  take  separate  proceedings  upon  each  one  in  order  to  obtain 
a  valid  patent,  but  may  prosecute  a  single  application  upon  a  con- 
solidation of  several  claims  into  one.    Id. 

■  11.  Labor  and  improvements,  in  the  meaning  of  the  law,  are  deemed 
to  Iiave  been  had  on  a  mining  claim,  whether  it  consists  of  one  location 
or  several,  when  the  labor  is  performed  or  the  improvements  made 
for  its  development,  although  such  labor  and  improvements  may  be 
on  ground  which  originally  constituted  onlj'  one  location,  or  be  at  a 
distance  fi'om  the  claim  itself.    Id. 

II.  Tkansfehs  of  before  Patent. 

Under  the  acts  of  Congress  relating  to  the  pnblic  lauds,  sales  of 
the  laud  after  the  entry  was  effected,  i.  e.,  aftei-  the  right  to  a  patent 
had  become  vested,  are  valid,  but  all  prior  transfers  are  void.  Quinhy 
v.  Conlan,  487. 

III.  Effect  of  Settlements  and  Impbovements. 

A  settlement  upon  a  portion  of  a  quarter-section,  and  making  the 
improvements  required  by  law,  will  sustain  a  pre-emptive  claim  to  the 
whole  quarter-section  as  against  subsequent  settlers,  and  such  set- 
tlement is  not  helped  by  purchase  from  earlier  occupants,  inasmuch 
as  the  settlement  required  bylaw  must  be  personal  to  the  settler.   Id. 

IV.  Weight  of  Decisions  of  Land  Depabtment. 

The  courts  will  not  exercise  a  supervisory  power  over  the  proceed- 
ings of  the  officers  of  the  land  department  upon  mere  matters  of  fact, 
but  will  do  so  only  upon  a  clear  mistake  of  law  made  by  those  officers, 
01'  u|)on  the  ground  of  fraud  or  misrepresentations  made  to  those 
officers,  in  which  latter  case  the  allegations  of  fraud  or  misr-epresen- 
tation  must  be  made  with  such  fullness  and  particularity  as  to  show 
that  they  must  necessarily  have  affected  the  action  of  tliose  officers. 
Id. 

V.  TiMBEB  Agents. 

.1.  While  there  is  no  act  of  Congress  expressly  authorizing  the  ap- 
pointment of  timber  agents  by  the  Commissioner  of  the  Land  Office, 
or  by  the  registers  and  receivers  of  the  local  land  offices,  the  appropri- 
ation of  money  in  several  acts  of  Congress  to  pay  them  is  a  recogni- 
tion of  the  validity  of  their  appointment.     Wells  v.  Nickles,  582. 

2.  The  instructions  of  the  Commissioners  of  the  General  Land 
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Office,  clelivered  occasionally  from  1855  to  1877,  clirccting  them  to 
seize  and  sell  timber  cnt  from  the  public  land,  also  anthorized  them 
to  compi-omise  with  the  trespassers  on  pa3'iTieiit  of  a  reasonable  com- 
pensation for  the  timber  cut  and  taken  away.     Td. 

3.  A  compromise  so  made,  by  which  a  trespasser  agrees  to  pay  all 
the  costs  and  expenses  of  a  seiznre  by  one  of  these  agents,  and  gives  _ 
bond  to  pay  the  vahie  of  the  timber  when  ascertained  in  a  manner 
pointed  ont  in  the  agreement,  and  does  pay  the  actnal  expenses,  is  a 
valid  adjustment  of  the  matter  and  binds  the  United  States.     Id. 

4.  On  a  subsequent  seizure  of  the  same  property  by  government 
officers,  in  disregard  of  this  settlement,  and  sale  of  it  to  another  per- 
son, this  compromise  is  evidence  of  the  title  of  the  party  vvho  took 
possession  under  it,  and  had  held  it  ever  since,  in  an  action  between 
him  and  the  second  purchase!-.     Id. 

VI.   COLLATEEAIi  IMPEACHMENT  OF  PATENT. 

1.  A  patent  for  ttie  public  lands  in  a  court  of  law  is  conclusive  as  to 
all  matters  properly  determinable  by  the  land  department,  when  its  ac- 
tion is  within  the  scope  of  its  authority;  that  is,  when  it  has  jurisdic- 
tion under  the  law  to  convey  the  land.     Smelting  Co.  v.  Kemp,  fiOD. 

2.  But  it  maj'  be  collaterally  impeached  in  any  action,  and  its  opera- 
tion as  a  conveyance  defeated,  by  sliowing  that  tlie  department  had  no 
jurisdiction  to  dispose  of  the  lands;  as,  that  the  law  did  not  provide 
for  selling  them,  or  that  they  had  been  reserved  from  sale,  or  dedi- 
cated to  special  purposes,  or  had  been  previously  transferred  to 
others.    Id. 

3.  Even  on  questions  of  jurisdiction  the  decision  of  the  land  depart- 
ment as  to  facts,  or  the  performance  of  certain  antecedent  acts  on 
which  the  question  of  its  authority  depends,  is  as  conclusive  of  the 
existence  of  the  authority  against  any  collateral  attack  as  is  its  deter- 
mination upon  any  other  matter  properly  submitted  to  it.     Id. 

4.  Tlicse  rules  do  not  forbid  the  date  of  the  original  proceeding  for 
the  acquisition  of  tlie  title  being  sliown,  when  not  stated  in  the  instru- 
ment, nor  do  they  forbid  proof  of  the  fact  tliat  no  entry  was  made, 
wliere  a  statute  declares  proceedings  for  title  to  be  invalid,  when  such 
entry  has.  not  been  made.     Id. 

Vir.  In  General. 

When  by  a  treaty  a  certain  amount  of  land  is  granted  to  an  In- 
dian chief,  tlie  patent  for  which  does  not  issue  till  after  his  deatli, 
the  title  to  the  same  vested  in  those  holding  under  a  deed  made  by 
him  before  his  death,  and  not  in  those  claiming  by  deed  from  his  heirs. 
Elwood  V.  Flannigan,  589. 

LEGAL  FICTIONS. 

1.  The  law  does  not,  in  general,  take  cognizance  of  the  fractions  of 
a  day,  but  the  courts  may  do  so  when  substantial  justice  requires  it. 
Louisville  v.  Bank,  407. 


Index  of  Subjects.  813 


2.  The  second  section  of  article  14  of  the  Illinois  Constitution  went 
into  operation  on  the  ad  day  of  July,  1870 ;  but  it  did  not  invalidate 
township  bonds  issued  in  aid  of  a  railroad  corporation  pursuant  to  an 
(dection  held  on  that  day,  at  an  hoiu'  prior  to  ttu'  olosinp;  of  tiie  polls 
of  the  general  election  at  which  the  people  of  the  State  voted  on  the 
ndoptioii  of  the  Constitution — the  bonds  so  issued  to  be  applied  in 
discharge  of  a  donation  voted  in  1868  to  be  paid  by  special  tax.     Id. 

LIMITATIONS. 

I.  A  woman  in  West  Virginia  wlio  inherits  lands  in  1823,  while  married, 

and  remains  under  coverture  tlU  1868,  immediately  after  the  re- 
moval of  such  disability  sells  the  same  to  defendant  in  error,  who 
brings  ejectment.  The  jury  render  a  special  verdict,  finding  as 
a  fact  that  the  husband  of  the  female  grantor-  was  barred  by  tlie 
statute  of  limitations  from  a  recovery.  The  State  statute  of  limita- 
tions .illows  fifteen  years  after  the  right  accrues  in  which  to  bring 
suit  to  recover  title,  but  allows  the  nnixiinum  period  of  thirty  years 
to  those  who  labor  under  disability  :  Held — 

1.  That  the  finding  that  the  husband  was  barred  did  not  neces- 
sarily import  that  the  wife  was  barred;  and  as  it  was  incumbent  on 
the  defendants  to  show  that  she  was  barred,  the  party  claiming 
through  her,  in  the  absence  of  such  proof,  was  entitled  to  recover, 
inasmucli  as  all  her  rights  passed  to  him. 

2.  A  verdict  reciting  that  the  lands  in  dispute  "  were  claimed  by 
said  defendants"  is  a  sufficient  compliance  with  the  State  statute 
that  "  the  verdict  shall  be  *  *  *  against  such  of  the  defendants 
as  were  in  possession  thereof,  or  claimed  title  thereto,"  altiioiigh 
it  does  not  state  that  such  defendants  were  in  possession.  Collins 
V.  Riley,  396. 

II.  State  Court's  Decisions  on  Statutes  of. 

The  construction  given  by  tliu  Supreme  Court  of  a  State  to  a  statute 
of  limitations  of  the  State  will  be  followed  by  this  court  in  a  case  de- 
cided the  other  way  in  the  Circuit  Court  before  tlie  decision,  of  the 
State  court.     Moores  v.  National  Bank,  709. 
II.  See  Taxation;  Writ  of  En-or. 

LIMITED  LIABILITY  ACT. 

See  Error  and  Appeal. 

MATTER  IN  DISPUTE. 
See  Courts  of  the  United  States  ;  Error  and  Appeal. 

MANDAMUS. 

I.  Refused  to  One  not  a  Party  to  Suit  in.  Lower-  Court. 

All  application  for  a  writ  of  mandamus  to  compel  the  lower  court 
to  allow  an  appeal  from  a  decree  confiriuiiig:a.sale  rfefiusedyXt  appear- 
J 
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Ins;  that  the  petitioner  had  not  been  a  party  to  th6  suit  in  the  lower 
oonrt,  had  no  interest  in  setting  aside  the  sale,  and  had  been  heard 
in  the  lower  court  out  of  abundant  precantion  merelj',  and  not  as  a 
matter  of  right.  Ux  parte  Cockrofi,  598. 
III.,  Against  Board  op  CoMMissroNEKS  to  CoMPEii  Levy  op  Tax, 
WHAT  May  Enfobce, 

1 .  A  writ  of  mandamus  can  compel  a  public  officer  to  do  only  wliat 
the  law  has  made  it  his  duty  to  do,  and  cannot  issue  to  one  officer  to 
compel  another  to  do  his  duty.    Ex  parte  Rowland,  608. 

2.  Hence,  where  the  board  of  commissioners  of  a  county  in  Alabama, 
when  ordered  by  mandamus  to  levy  and  cause  to  be  collected  a  lax, 
held  a  meeting,  levied  the  tax,  ordered  the  tax  collector  to  collect  it. 
and  so  far  set  the  machinery  of  collection  in  motion  that  it  depended 
on  the  tax  collector  alone  to  collect  it,  and,  on  his  failure  so  to  do, 
informed  the  governor  of  the  State  of  the  fact,  the  duties  imposed  on 
them  by  the  State  statutes  were  fully  performed;  an  order  commit- 
ting them  for  contempt  for  not  causing  the  collection  of  the  tax  was 
coram  nonjudice  and  void,  and  a  habeas  corpus  was  granted  to  release 
them  from  imprisonment.    Id. 

MECHANIC'S  LIEN. 

Under  section  1221  of  the  Compiled  Laws  of  Utah,  giving  a  lien 
similar  to  a  mechanic's  lien  to  any  person  who  shall  perform  any 
work  or  labor  upon  a  mine,  a  person  who  was  employed  to  direct 
the  work  in.  the  mine,  acting  soraeAvliat  as  foreman  and  overseer  of 
the  hands,  falls  within  the  contemplation  of  the  statute  and  is  enti- 
tled to  tlie  lien.     Mining  Co.  v.  Cullins,  170. 

MINING. 

See  Mechamc''s  Lien. 

MORTGAGE. 

I.  City  Condemnation  op  Mortgaged  Land. 

1.  A  piece  of  land  under  mortgage  is  condemned  by  a  city  for  a 
street.  A  voucher  for  the  amount  of  the  mortgage  is  given  the  mort- 
gagor, and  by  him  assigned  to  the  mortgagee,  and  the  balance  of  the 
assessment  paid  to  the  mortgagoi-.  Delayoccurring  in  the  payment 
of  part  of  the  amount,  the  mortgagee  allows  the  city  to  take  posses- 
sion of  the  land  before  payment,  reserving  all  rights,  and  after  further 
delay  forecloses  the  mortgage,  becoming  tlie  purchaser,  and  then 
bi-iugs  actions  of  ejectment  against  the  city,  which  fail :  Held,  I'liat 
.such  foreclosure  and  condemnation  proceedings  did  not  extinguish 
the  debt,  and  that  a  bill  would  lie  against  the  city  to  collect  iti 
■Chicago^y.  Tebhekts,  29. 

2.  The  city  should  also  be  charged  with  interest  from  tlie  time  the 
•  debt  became  due.    Id. 


Index  of  Subjects.  815 


II.  Beplevin  ;  Desceiption  op  Pboperty  Conveyed. 

1.  Under  the  law  and  statutes  of  Michigan,  although  goods  mort- 
gaged can  be  taken  under  an  attachment,  if  in  the  possession  of  the 
mortgagor,  yet  the  oflScer  must  surrender  them  to  the  mortgagee 
on  demand,  unless  the  validity  of  the  mortgage  is  disputed  ;  and,  if 
he  refuses,  the  mortgagee  may  maintain  replevin  against  him.  Wood 
V.  Weimar,  387. 

2.  In  the  absence  of  an  intent  to  defraud,  a  mortgage  is  not  invali- 
dated by  the  failure  to  describe  truthfully  and  accurately  the  indebt- 
edness secured;  but  if  subsequent  creditors  have  not  been  injured  by 
the  omission  of  specitications,  and  the  debt  comes  fairly  within  the 
general  description  given,  identity  may  be  established  by  parol.    Id. 

3.  Tlie  provision  of  the  Michigan  recording" act  requiring  the  mort- 
gagee within  a  year  from  the  tiling  of  the  mortgage  to  make  an 
atfidavit  setting  fort;h  his  interest;,  applies  only  where  the  mortgagor 
remains  in  possession,  and  does  not  apply  to  a  case  where  the  goods 
were  replevied  before  tlie  year  expired,  and  where  possession  was 
then  taken  by  the  mortgagee.    Id. 

4.  Notes  given  for  past-due  interest  on  a  mortgage  which  had  been 
satisfied  and  secured  by  another  mortgage,  while  good  as  between  the 
parties,  are  not  good  as  against  the  creditors  of  the  mortgagor.     Id. 

MULTIFARIOUSNESS. 
See  Bqiitiy. 

NATIONAL   BANKS. 

I.  Assets  op  in  Kbceivbr's  Hands  not  Taxable  by  State. 

The  personal  assets  and  personal  property  of  an  insolvent  national 
bank'  iu  the  hands  of  a  receiver,  appointed  under  section  3234  of  the 
United  States  Revised  Statutes,  are  exempt  from  State  taxation  to 
the  same  extent  as  before  his  appointment.  Eosenbiatt  v.  Johnston, 
540. 

II.  Sections  5197  and  5198  op  U.  S.  Revised  Statutes  construed. 

1.  Under  the  general  usury-laws  of  New  York  the  transfer  by  the 
payee  of  a  note  upon  which,  when  due,  he  niight  have  maintained  an 
action  against  the  maker,  and  which  he  parts  with  at  a  discount  be- 
yond the  legal  rate  of  interest,  is  not  a  usurious  transaction,  although 
the  payee  indorses  the  note.     Bank  v.  Johnson,  280. 

2.  But  transactions  of  this  description,  in  which  a  national  bank  in 
New  York  is  transferee,  are  nevertheless  violations  of  sections  5197 
and  5198  of  tlie  U.  S.  Revised  Statutes,  the  question  being,  not 
whether  such  dealings  are  against  the  general  usury  laws,  but 
whether  they  are  within  the  terms  of  the  prohibitions  of  the  Revised 
Statutes.    Id. 

3.  It  seems  that,  both  under  the  banking  laws  of  New  York  and 
under  the  national  banking  act,  loans  and  discounts  are  identical  in 
meaning.     Id. 
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4.  The  only  particular  in  which  national  banks  are  placed  on  an 
equality  with  natural  persons  is  as  to  the' rate  of  interest,  not  as  to  the 
character  of  contracts  they  are  authorized  to  make.     Id. 

5.  Hence  a  transfer  by  indorsement  to  a  New  York  national  bank 
of  certain  notes  at  a  greater  discount  than  seven  per  cent,  is  witiiin 
the  prohibition  of  sections  5197  and  5198  of  the  U.  S.  Revised  Stat- 
utes, and  the  penalties  imposed  by  the  latter  section  may  be  recov- 
ered of  the  bank.    Id. 

III.  See  Banks  and  Banking ;  Interest. 

NEGOTIABLE  INSTRUMENTS. 

I.  CONTBACT  OP  INDOESEMENT. 

1.  The  contract  created  by  the  indorsement  in  blank  and  delivery 
of  a  negotiable  note  is  not  an  implied  but  an  express  contract,  as  it 
were  at  short-hand,  some  of  tlie  terms  of  which  are  indeed  omitted, 
but  by  the  law-merchant  none  the  less  understood.  Martin  v'.  Cole,  17. 

2.  Accordingly,  parol  evidence  of  an  oral  agreement  alleged  to  have 
been  made  at  the  time  of  the  drawing  or  indorsing  of  a  bill  or  note 
cannot,  even  in  an  action  against  an  indorser  by  his  immediate  in- 
dorsee, be  permitted  to  vary,  qualify,  or  contradict  the  absolute  terms 
of  the  written  contract  created  by  indorsement.    Id. 

II.  Whether  Bankers  Liable  fob  Acts  of  Notary. 

1.  The  duty  of  bankers  to  whom  notes  are  sent  for  collection  is  to 
make  inquiry  for  the  maker's  place  of  business  or  residence  in  the  place 
where  tlie  notes  are  dated,  tliat  being  presumed  to  be  the  place  for 
payment,  and  to  use  reasonable  diligence  to  find  him,  in  order  to 
make  presentment  and  demand;  or  if  tlie  employment  of  a  notary 
public  is  sanctioned  by  the  usage  of  bankers  or  the  law  of  the  State, 
the  bankers,  instead  of  making  presentment  and  demand  personally, 
may  place  the  notes  in  the  hands  of  a  notary  for  the  performance  of 
that  duty.    Britton  v.  Nicolls,  693. 

2.  Bankers  to  whom  notes  are  sent  for  collection,  who  transmit  them 
to  a  suitable  agent  at  the  place  of  payment  for  that  purpose,  or  who 
put  them  in  the  hands  of  reputable  notaries  for  presentment  or  de- 
mand in  places  where  law  or  usage  justifies  their  employment,  are 
not  responsible  for  the  negligence  or  default  of  such  sub-agents.    Id. 

3.  In  such  a  case  the  notary  is  the  agent  not  of  the  bankers,  but 
of  the  holder  of  the  note.    Id. 

NONSUIT. 

1.  Inasmuch  as  the  validity  of  an  order  setting  aside  a  nonsuit  was 
not  for  the  jury  to  decide,  a  refusal  to  instruct  them  that  such  order 
was  invalid  is  not  error.    Loving  v.  Frue,  174. 

2.  As  no  bill  of  exceptions  was  taken  to  the  action  of  the  court 
setting  aside  a  nonsuit,  this  court  cannot  consider  the  validity  of  such 
an  order.    Id. 
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PARTNERSHIP. 

I.  Status  of  Real  Estate  of. 

1.  Real  estate  purchased  witli  partnership  funds  for  partnership 
purposes,  thouo-h  tlie  title  be  tiiken  in  the  individual  name  of  one  or 
both  partners,  is  in  equity  treated  as  personal  property,  so  far  as  is 
necessary  to  pay  the  debts  of  tlie  partnership  and  to  adjust  the 
equities  of  the  copartnership. .   Shanks  v.  Klein,  11. 

2.  For  this  purpose,  in  case  of  the  deatli  of  one  of  the  partners,  tlie 
survivor  can  sell  real  estate  so  situated,  and,  though  he  cannot  convey 
the  legal  title  which  passed  to  the  heir  or  devisee  of  the  deceased  part- 
ner, his  sale  invests  tlie  purchaser  with  t.he  equitable  ownership  of  the 
real  estate,  and  the  right  to  compel  a  conveyance  of  the  title  from  the 
heir  or  devisee  in  a  court  of  equity.     Id. 

II.  See  Railroad  Companies. 

PATENTS. 

I.  Public  Use  of  Invention  Pbiob  to  Patent. 

An  improved  corset  spring,  some  of  which  the  inventor  had  given  to 
a  lady  friend  to  be  used  by  her,  without  condition  or  limitation,  with 
no  injunctions  of  secrecj-,  and. not  as  au  experiment,  which  she  had 
used  for  years,  and  which  had  been  shown  by  the  inventor  to  another 
friend,  held  to  have  been  in  public  use  within  the  meaning  of  the 
patent  laws,  and  that  the  inventor  had  tliereby  dedicated  it  to  the 
public,  and  had  lost  his  right  to  a  patent.     Egbert  v.  Lippmann,  288. 

II.  Combination  of  Old  Elements. 

1.  Ill  a  patentable  combination  of  old  elements,  all  the  constituents 
must  so  enter  into  it  as  that  each  qualities  every  other ;  that  is,  either 
a  new  machine  of  a  distinct  character  and  function  must  be  formed,  or 
a  result  produced  which  is  due  to  the  joint  and  co-operating  action  of 
all  the  elements,  and  which  is  not  the  mere  adding  together  of  sepa- 
rate contributions.     Pickering  v.  McCullough,  H'il. 

2.  Hence  patent  No.  6,166  granted  to  George  Nimrao  for  an  im- 
provement in  molding  crucibles  is  void  as  beiug  a  mere  combination 
of  old  elements  producing  no  new  result,  and  also  as  anticipated  by 
previous  publications  and  patents.    Jd. 

III.  Want  of  Novelty. 

1.  The  reissued  patent  No.  3,274,  granted  January  19,  1869,  to  H. 
M.  Stow  for  a  pavement  composed  of  square-ended  and  wedge-shaped 
blocks  on  a  foundation-bed  of  sand  or  earth,  is  void^for  want  of  nov- 
elty, having  been  anticipated  by  the  English  patent  of  David  Stead, 
issued  April  23,  1839.     Stow  v.  Chicago,  509. 

2.  Patent  No.  134,404,  granted  December  31, 1872,  to  H.  M.  Stow  for 
a  pavement  composed  of  blocks  laid  in  rows  directly  upon  the  sand 
foundation,  with  spaces  between  the  rows  tilled  with  sand  or  gravel 
driven  into  said  foundation,  is  also  void  for  want  of  novelty,  havino- 
been  anticipated,  as  far  as  the  use  of  wood  is  concerned,  by  the  above- 
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mentioned  patent  of  Stead,  the  English  patent  to  Lillie  dated  October 
13,  1S60,  and  the  American  patent  to  Willett  dated  May  16,  187J  ;  as 
far  as  the  filling  In  witti  sand  or  gravel  is  concerned,  by  the  Nicholson 
patent,  the  May  patent,  and  tlie  Chappell  patent ;  and  as  far  as  the 
ramming  of  the  gravel  between  the  blocks  is  concerned,  by  pave- 
ments laid  in  Chicago  in  1864  an^  1870.     Id. 

3.  A  patent  for  an  improvement  in  the  process  of  finisliing  ping 
tobacco  held  void  for  want  of  novelty,  it  being  proved  that  the  pro- 
cess had  been  used  in  the  factory  of  one  of  the  patentees  by  the 
other  patentee,  who  was  an  employ^ot  the  former  and  whose  discov- 
ery it  was,  for  moi-e  than  two  )'ears  prior  to  obtaining  the  patent, 
without  any  attempt  at  concealment.  Worley  v.  Loker  Tobacco  Co., 
547. 

4.  Nor  can  the  inventor  relieve  himself  from  the  consecjnences  of 
such  public  use  by  assigning  an  interest  in  his  invention  or  patent  to 
the  person  by  whom  it  liad  thus  been  used.    Id. 

5.  The  patent  granted  October  14,  1873,  to  Vinton  for  an  improve- 
ment in  the  manufacture  of  iron  from  furnace  slag,  held  void  in  so  far 
as  it  claims  originality  for  the  manufacture  of  iron  from  tiie  trough 
runners,  or  for  the  use  of  a  cupola  furnace  in  re-smelting  such  trough 
runners  or  heavy  slag,  or  for  the  process  of  making  slag  graiiulous  or 
spongy  by  passing  water  or  air  through  it,  or  for  the  method  of  charg- 
ing the  cupola  furnace  and  smelting  the  slag  described  in  his  patent,  or 
for  the  employment  of  a  cinder  notcli  in  a  cupola  furnace  ;  the  evi- 
dence showing  that  tliere  was  nothing  new  in  any  of  tliese  claims. 
Vinton  v.  Hamilton.  624. 

6.  Nor  is  the  application  of  a  cinder  notch  to  a  cupola  furnace  to 
draw  off  the  cinder  when  the  furnace  is  employed  in  smelting  furnace 
runners  or  heavy  slag  patentable.     Id. 

7.  Letters-patent  nnmt)er  58,447  granted  to  Edward  Mellon  for  an 
improvement  in  the  mode  of  attaching  tires  to  the  wheels  of  locomo- 
tives are  void  for  want  of  novelty,  in  so  far  as  the  assertion  that  the 
flange  attached  to  the  tire  to  keep  it  on  the  wlieel-ceiitre  is  con- 
cerned, that  iiaving  been  anticipated  by  the  invention  of  N.  Hodge 
in  1851 ;  and  are  also  void  because  the  claim  does  not  cover  an  angular 
flange,  but  only  a  flange  with  a  cuiTed  or  roimded  corner.  Railroad 
Co.  V.  Mellon,  94. 

IV.  Assignments  of  by  Cobpobation. 

1.  Assignments  of  patents  not  being  required  to  be  under  seal,  an 
assignment  of  a  patent  by  a  corporation  by  a  writing  naming  the 
corporation  as  tlie  contracting  party,  and  signed  "C.  F.  Smith,  presi- 
dent of  the  *  *  *  company,"  but  without  the  seal  of  the  corpora- 
tion, is  sufficient  to  pass  the  title  of  the  company.  Gottfried  v.  Miller, 
644. 

2.  The  attaclmient  of  the  stock  of  a  shareliolderof  a  corporation  by 
one  of  his  ciedltors  does  not  incumber  the  property  of  the  corporation, 
or  affect  its  right  to  assign  it.    Id. 
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V.  Estoppel. 

1.  The  sale  of  iin  interest  in  a  patent  by  one  not  having  any  title 
tliereto  will  operate  by  way  of  estoppel  against  him  in  cas(!  he  sub- 
sequently acqnires  title ;  but  the  court  declines  to  decide  tvliether  it 
would  have  such  effect  against  his  part-owners.-  Oottfried  v.  Miller, 
644. 

2.  Under  the  special  contract  in  the  case  at  bar,  held  that  two  part- 
owners  of  a  patent  could  not  maintain  a  sitit  for  infringement  agaiiist 
a  licensee  of  the  other  part-owner.    Id. 

VI,  Reissues  with  Eni/Aeged  Claims. 

1.  A  reissued  patent  for  the  use  of  a  certain  dome  and  a  chimney 
in  a  lamp,  when  the  orio;inal  patent  claimed,  amongst  otlier  devices, 
two  domes,  one  above  the  otlier,  witli  the  object  of  dispensing  with 
the  chimney,  is  void  as  being  for  a  different  invention  from  that 
contained  in  the  original  patent.   Miller  v.  Bridgeport  Brass  Co.,  419. 

2.  The  claim  of  a  specific  device  and  an  omission  to  clahn  other 
devices  or  combinations  apparent  on  the  face  of  the  patent  are,  in 
law,  a  dedication  to  the  public  of  that  which  is  not  claimed,  which 
can  only  be  revoked  by  proving,  with  all  due  diligence  and  speed, 
that  the  omission  arose  from  real  inadvertence,  accident,  or  mistake, 
without  fraud.     Id. 

3.  The  court  reviews  the  legislation  autliorizing  reissued  patents, 
and  reprehends  the  practice  of  reissuing  them  with  broader  and 
more  comprehensive  claims  than  those  of  the  original  patent.     Id. 

4.  While  a  claim  may  bo  enlarged  in  a  reissued  patent  in  cases  of 
a  real  hona-fide  mistake  inadvertently  committed,  such  reissues  should 
be  the  exception  and  not  the  rule;  as  to  them  the  doctrine  of  laches 
should  be  strictly  applied,  and  no  one  should  be  relieved  who  has 
slept  upon  his  rights,  especiallj'  in  a  matter  apparent  on  the  face  of 
the  instrument,  upon  a  mere  comparison  of  the  original  patent  with 
the  reissue.     Id. 

0.  Norton's  reissued  patent,  dated  October  4, 1870,  for  an  improved 
post-office  stamp  for  pi'inting  tlie  postmark  and  canceling  the  postage- 
stamp  at  one  blow,  held  to  be  void  by  reason  of  not  being  for  the  same 
invention  specified  in  the  original.     James  v.  Campbell,  439. 

6.  If  a  patent'^fuUy  and  clearly  describes  and  claims  a  specific  in- 
vention, complete  in  itself,  so  as  not  to  be  inoperative  or  invalid  by 
reason  of  a  defective  or  insufflcient  specification,  a  reissue  cannot  be 
had  for  the  p\n-pose  of  expanding  and  generalizing  the  claim  so  as  to 
embrace  an  invention  not  specifirtd  in  the  original.  Burr  t.  Duryee, 
1  Wall.,  531,  reaffirmed.    Id. 

7.  In  such  case  the  court  ought  not  to  be  required  to  explore  the 
liistoiy  of  the  art  to  ascertain  what  the  patentee  might  have  claimed ; 
he  is  bound  by  his  statement  of  what  his  invention  was.    Id. 

8.  A  patentee  cannot  claim  in  a  patent  the  same  thing  claimed  by 
him  in  a  prior  patent ;  nor  what  he  omitted  to  claim  in  a  prior  patent 
in  which  the  invention  was  described,  he  not  having  reserved  the 
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right  to  claim  it  in  a  separate  patent,  and  not  having  seasonably  ap- 
pliefl  therofor.     Id. 

9.  A  patent  for  a  machine  cannot  be  ivlssnerl  for  tlie  pnj-pose  of 
claiminc;  the  process  of  operatinof  tliat  class  of  machines,  becanse  if 
the  claim  for  the  process  is  anything  more  than  for  the  nse  of  the 
particular  machine  patented,  it  is  for  a  different  invention.  Powder 
Co.  V.  Powder  Works,  9S  U.  S.,  139,  reaffii-raed.     Id. 

VII.  Whetheb  Govbbnment  OB  ITS  Officer  may  use  without 
Compensation. 

1.  The  Government  of  the  United  States  has  no  riglit  to  use  a 
patented  invention  without  compensation  to  the  owner  of  the  patent. 
Id. 

2.  Query  :  Whether  an  officer  of  the  government  can  be  sued  for 
using  an  invention  only  for  and  in  belialf  of  the  government ;  and 
whether  the  Court  of  Claims  is  not  the  only  tribunal  in  which  the 
claim  for  compensation  can  be  prosecuted  ?    Id. 

VIII.  In  General. 

A  decree  in  a  patent  case  affirmed,  becanse  the  imperfect  state 
of  the  record,  and  the  lack  of  models  and  drawings,  failed  to  present 
the  case  of  the  appellant,  on  whom  is  the  burden  of  proof.  Price  v. 
Kelly,  1. 

PLEADING. 

The  erroneous  sustaining  of  a  demurrer  ti)  a  replication  to  one  of 
several  defenses  in  the  answer  requires  the  reversal  of  a  final  jndg- 
ment  for  the  defendant,  which  is  not  clearly  shown  by  the  record  to 
have  proceeded  upon  other  grounds.    Moores  v.  National  Bank,  709. 

POST-OFFICE   DEPAETMENT. 

iCompensation  fob  Cabbying  Mails— Pebfobmance  tjndee  Peo- 

TEST. 

1.  The  deductions  under  the  thirteenth  section  of  the  act  of  Con- 
gress of  July  12,  1876,  and  under  the  act  of  June  17,  1878,  of  the 
compensation  to  be  paid  for  carrying  the  mails,  cannot  be  made 
against  a  company  whose  railroad  has  been  the  subject  of  a  land 
grant,  when  the  sei-vice  had  been  rendered  during  the  term  of  a  writ- 
ten contract  for  four  years  made  by  the  Postmaster-General,  and 
■which  had  not  terminated  when  the  acts  making  the  reductions  took 
■effect.    B.  R.  Co.  v.  U.  S.,  720. 

2.  The  performance  by  the  railroad  company  of  the  service  imposed 
upon  it  by  its  contract,  protesting  against  the  reduction  of  compen- 
sation, is  not  a  waiver  of  any  rights  under  the  contract.     Id. 

3.  The  sixth  section  of  the  act  of  Congress  of  1862,  incorporating 
the  Pacific  Bailroad  Company,  constitnted  a  contract  between  it  and 
the  government,  and  prescribed  a  rate  or  mode  of  computation  which 
was  sui  generis  and  was  not  att'ected  by  sections  3997-1005  of  the 
■United  States  Kevised  Statutes.     U.  P.  R.  R.  Co.  v.  U.  S.,  728. 
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4.  Inasmuch  as  the  company  was  by  its  contract  bound  to  perform 
the  service  of  carrjnng  the  mail  for  tlie  government,  its  performance 
of  such  service  unclei'  protest  was  not  a  waiver  of  any  rights  under 
its  conti'act.    Id. 

5.  Tlie  rate  of  compensation  under  such  contract  is  a  question  of 
fact,  subject  to  the  proviso  tliat  it  must  be  fair  and  reasonable,  not 
to  exceed  the  amounts  paid  by  private  parties  for  similar  services.  It 
may  Include  an  allowance  for  the  transportation  of  mail  agents  and 
clerks.     Id. 

PRESCRIPTIOlSr. 
See   Probate    Courts.  , 

PRIISrCIPAL   AND  AGEXT. 

1.  Where  a  person  acts  merely  as  agent  and  signs  papers  in  that  ca- 
pacitj',  and  the  party  with  whom  he  deals  has  full  knowledge  of  such 
agency  and  of  the  principal  for  whom  he  acts,  an  express  disclosure  of 
the  principal's  name  on  the  face  of  the  papers  is  not  necessary  to 
protect  the  agent  from  personal  liability.     Metcalf  v.  Williams,  148. 

2.  See  Insurance. 

PROBATE    COURTS. 
Sales  of  Land  by  Order  of. 

1.  According  to  the  law  in  force  in  Louisiana  in  ]S13,  the  fact  that 
the  heir,  whether  forced  or  voluntary,  of  a  testator  was  absent  from 
the  State  gave  the  Probate  Court  jurisdiction  to  order  a  sale  of  the 
property  of  the  testator's  estate.     Davis  v.  Gaines,  298. 

2.  Tlie  will  of  a  testator  having  been  duly  proved,  the  Probate  Court 
wliich  had  juj-isdictioti  upon  the  petition  of  the  executor  made  an 
order  for  the  sale  of  all  the  property  of  the  estate.  By  virtue  of  the 
order  the  property  was  sold  according  to  law  at  public  vendue,  and 
was  duly  conveyed  in  pursuance  of  the  sale  to  a  purchaser  in  good 
faith  for  a  valuable  consideration :  Held,  That  his  title  was  not  af- 
fected by  the  fact  that  a  later  will  of  the  testator  appointing  another 
person  executor,  and  making  a  different  disposition  of  his  property, 
was  discovered  and  admitted  to  probate.     Id. 

3.  The  fact  that  a  court  of  probate  has  made  an  order  for  the  sale 
of  a  testator's  estate,  is  of  itself  an  adjudication  that  all  the  facts  nec- 
essary to  give  it  jurisdiction  to  make  the  order  really  existed.    Id. 

4.  The  deed  of  an  executor  conveying  property  sold  by  order  of  a 
Probate  Court  under  which  possession  had  been  held  for  over  sixty 
years,  and  which  recites  that  the  sale  was  made  "after  the  publica- 
tions and  delays  prescribed  by  law,"  and  the  account  of  tlie  executor 
of  record  in  the  Probate  Couit  for  fifty  yeai-s,  which  shows  that  he 
had  paid  a  specified  sum  for  advertising  the  sale  of  the  property  con- 
veyed, are  competent  as  evidence  to  prove  the  advertisement  of  the 
sale,  and  being  uncontradicted  are  sufficient  to  establish  the  fact.  Id. 

5.  To  entitle  one  to  claim  the  benefit  of  the  prescription  applicable 
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to  immovables,  the  jurisprudence  of  Ijouisiana  requires  that  he  should' 
have  obtained  the  property  prescribed  for  in  good  faith  and  by  a  just 
title  ;  that  Is  to  say,  a  title  derived  from  one  whom  the  possessor  be- 
lieved to  be  the  true  owner,  and  vvliieh,  by  its  nature,  was  sufficient 
to  transfer  tlie  ownership  if  it  had  in  fact  been  derived  from  the  true 
owner.     Id. 

6.  The  prescription  of  five  j^ears  declared  by  article  3543  oE  the  Civil 
Code  of  Louisiana  against  all  informalities  connected  with  or  grow- 
ing out  of  any  public  sale  by  any  person  authorized  to  sell  at  public 
auction,  may  be  pleaded  by  one  who  purcliases  in  good  faith  s\X  the 
s(ile  of  an  executor  or  register  of  wills,  and  wlio  holds  by  a  just  title, 
against  the  averment  that  the  sale  was  not  advertised,  tliat  the  inven- 
tors' of  the  estate  was  not  completed  before  the  order  of  sale  was 
made,  or  that  it  was  partly  made  by  appraisers  appointed  by  tlie  tes- 
tawientai'y  executor,  or  that  it  was  signed  by  only  one  of  tlie  two 
appraisers  soappoiuted.  Such  infopraaljties  are  eured  by  the  lapse  of 
five  years..     Id. 

7.  When  the  purchase-money  paid  by  a  parchaser  in  good  faith  of 
the  real  estate  of  a  decedent  ordered  to  be  sold  by  a  Probate  Court 
has  been  applied  to  the  extinguishment  of  a  mortgage  executed  by 
the  decedent  upon  the  property  sold,  and  constituting  a  valid  incum- 
brance tliereou,  and  it  turns  out  that  tlie  sale  was  irregular  or  void, 
the  purchaser  cannot  be  ousted  of  liis  possession,  upon  a  bill  in  equity 
filed  by  the  heir  or  devisee,  without  a  repayment  or  tender  of  the  pur- 
chase-money so  paid  and  applied.     Id. 

PUBLIC  LANDS. 

See  Land  Gfcmts  and  Public  Lands. 

BAILROAD  COMPANIES. 
Liability  fob  Goods  Lost  Beyond  Line — Joint  Traffic  An 

BANGEMBNTS. 

Certain  merchandise  is  delivered  to  a  corporation,  which  is  a  sort  of 
forwarding  institution  and  has  contracts  with  a  line  of  railways  opera- 
ting under  a  joint  tariiT  between  St.  Louis  and  New  York ;  which 
contracts  authorize  it  to  solicit  business  for  tliese  various  railways, 
but  not  to  bind  each  beyond  its  own  line,  and  which  restrict  its 
powers  in  other  respects.  The  merchandise  is  delivered  to  the  rail- 
way which  runs  between  St.  Louis  and  Indianiipolis,  and  is  carj-ied 
to  Jersey  City,  where  it  is  destroyed  by  fire.  Suit  is  brought  against 
the  railroad  to  which  it  was  delivered  :  Held,  after  discussing  the  va- 
rious contracts  between  the  difTerent  companies — 

1.  That  the  dispatch  or  forwarding  company  had  no  authority 
to  bind  the  railroad  to  which  the  goods  were  delivered  for  losses 
beyond  its  own  line. 

2.  That  ^carrier,  In  the  absence  of  a  special  contract,  express  or 
implied,  for  the  safe  transportation  of  goods  to  their  known  desti- 
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nation,  is  only  bound  to  carry  safely  to  the  end  of  its  line  and  tliere 
deliver  to  the  next  carrier, 

3.  That  such  contract  is  not  implied  from  the  fact  that  its  way- 
bills recite  on  their  face  the  ultimate  destination  of  the  goods,  that 
beino;  mere  description,  and  the  way-Jjills  being  only  for  Its  own 
line,  and  freight  collected  only  for  its  own  line. 

4.  That  the  mere  fact  that  several  connecting  lines  of  carriers 
foi'm  a  joint  traffic  arrangement  by  which  .the  entu-e  freio<ht  for 
hauling  over  .their  combined  lines  is  prorated  on  the  basis  of  tlie 
compiirati.ve  distance  over  whioli  the  goods  are  Jiauled  by  each,  does 
not  constitute  a  partnership  between  the  companies,  nor  render 
any  one  of  the  companies  to  wliom  the  goods  have  been  delivered 
liable  for  their  loss  while  in  the  custody  of  anobber  of  the  com- 
panies.   Insurance  Co.  v.  Railroad  Co..,  155. 

n.  Tennessee  Acts  Relating  to.  Construed. 

1.  Sections  1166  and  1167  of  the  Code  of  Tennessee,  in  relation  to 
railroads,  do  not  apply  to  a  case  where  a  man  received  an  hijury 
while  riding  on  the  pilot  of  an  engine  vvliich  was  being  used  in  tlie 
construction  of  a  railroad  by  the  contractor-s,  and  before  the  railroad 
was  finished.     Griggs  v.  Houston  Sj-  Co.,  538. 

2.  Iiiasmncli,  therefore,  as  the  couit  would  have  had  to  set  aside  a 
verdict  against  defendants  if  rendei'ed.  It  was  not  error  to  instruct 
the  jury  to  find  a  verdict  for  defendants.     Id. 

3.  Railroad  Co.  i>.  Jones,  95  U.  S.,  489,  followed.     Id. 

RECEIVERS. 

I.  roWEBS  OF. 

A  receiver  has  no  power,  unless  authorized  by  the  court  appointing 
him,  to  contract  for  municipal  aid  in  order  to  complete  the  railroad. 
Smith  V.  McCullough,  4. 

II.  Suits  will  not  Lie  against  without  leave  op  Court  Ap- 

pointing. 

1.  The  general  rule  that  a  receiver  cannot  be  sued  >yithout  leave 
of  the  court  by  which  lie  was  appointed,  applies  to  suits  brought 
against  him  to  vecover  a  money  demand,  or  damages,  as  well  as  to 
those  the  object  of  which  is  to  take  from  his  possession  property 
which  he  is  liolding  by  order  of  the  court.     Barton  v.  Barbour,  351. 

2.  The  fact  that  a  receiver  is  in  possession  of  a  railroad,  and  ife  by 
the  order  of  court  engaged  in  the  business  of  a  common  carrier 
thereon,  does  not  take  his  case  out  of  the  rule  that  he  is  only  answer- 
able to  the  court  by  which  he  was  appointed,  and  cannot  be  sued 

■>    without  its  leave.    Id. 

3.  No  suit  can  be  maintained  against  the  receiver  of  a  railroad, 
who  is  by  order  of  court  conducting  the  business  of  a  common  carrier 
thereon,  for  injury  to  persons  or  property  caused  by  his  negligence, 
or  that  of  his  servants,  without  leave  of  the  court  by  which  ho  was 
appointed.    Id. 
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4.  The  trial  by  a  court  of  equity,  according  to  its  own  conrse  and 
practice,  of  issues  of  fact  growing  out  of  the  administration  of  trust 
property  in  its  possession,  does  not  impair  tlie  constitutional  right 
of  ti-ial  by  jury.     Id. 

5.  If  the  adjustment  of  a  demand  against  the  receiver  involves  any 
disputein  regard  to  the  facts  on  wliicli  liis  liability  depends,  or  in  re- 
gard to  the  amount  of  the  damages  sustained,  a  court  of  equity,  in  a 
proper  case,  in  the  exercise  of  its  legal  discretion,  either  of  its  own 
motionor  on  the  demand  of  the  party  injured,  may  allow  him  to  sue 
the  receiver  in  a  court  of  law,  or  direct  the  trial  of  a  feigned  issue  to 
settle  the  contested  facts.     Id. 

6.  A  court  of  equity  may,  in  its  discretion,  in  view  both  of  the 
public  and  private  interests  involved,  authorize  its  receiver  of  the  road 
and  other  property  of  a  railroad  company  to  keep  the  same  in  repair, 
and  to  manage  and  use  it  in  the  ordinary  way,  until  it  can  be  sold  to 
the  best  advantage  of  all  interested  therein.    Id. 

7.  When  the  court  of  one  State  has  a  railroad  or  other  property  in 
its  possession  for  administration  as  trust  assets,  and  lias  appointed  a 
receiver  to  aid  in  the  performance  of  its  duty,  by  carrying  on  the 
business  to  which  the  property  is  adapted,  until  such  time  as  it  can 
be  sold  with  due  regard  to  the  rights  of  all  persons  interested  therein, 
a  court  of  another  State  has  not  jurisdiction,  witliout  leave  of  the  court 
by  which  the  receiver  was  appointed,  to  entertain  a  suit  against  him 
for  a  cause  of  action  arising  in  the  State  in  which  he  was  appointed 
and  in  which  the  property  in  his  possession  is  situated,  based  on  his 
negligence,  or  that  of  his  servants,  in  the  performance  of  their  duty 
in  respect  of  such  property.    Id. 

EEGISTRY  OF  CONVEYANCES. 

I.  Effect  of  as  Notice. 

1.  Under  the  laws  of  Utah  in  force  in  1873,  a  junior  mortgage  taken 
without  notice  of  a  prior  mortgage  and  lirst  recorded,  is  prefen-ed 
in  its  lien  to  a  mortgage  prior  in  execution  but  subsequently  recorded. 
Neslin  v.  Wells,  Fargo  Sf  Co.,  4:72. 

2.  It  is  the  general  law  in  America  that  the  registration  of  a  con- 
vayance  operates  as  constructive  notice  to  all  subsequent  purchasers, 
legal  or  equitable,  in  the  sarau  property,  and  that  as  well  where  the 
conveyances  are  merely  authorized  as  where  they  are  required  by 
law  to  be  j-egistered .    Id. 

II.  When  Failure  to  Register,  Laches. 

1.  A  vendor  who,  although  allowed  by  law  to  record  his  mortgage 
for  the  unpaid  purchase-money  in  a  book  provided  by  law,  neglects 
so  to  record  it,  it  being  the  rfsage  in  the  place  of  his  residence  to 
record  such  conveyances,  is  guilty  of  such  negligence  and  laches,  as 
regards  a  subsequent  purchaser  for  value  in  good  faith,  that  equity  will 
require  that  the  loss  which,  in  consequence  thereof,  must  fall  on  one 
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of  the  two,  shall  be  boi-ne  by  hhn  by  whose  fault  it  was  occasioned . 
Id. 

2.  Nor  does  the  ordinary  rule  that  qui  prior  est  in  tempore  potior 
est  in  jure  alter  the  application  of  the  above  doctrine,  inasmuch  as  it 
is  enforced  only  where  the  equities  are  equal.    Id. 
in.  See  Mortgage;  Deeds. 

REMOVAL   OF  CAUSES. 

I.  Citizenship  op  Corporations. 

1.  A  corporation  of  one  State  by  carrying  on  business  in  another 
State,  e.  g.,  by  leasing  the  property  and  franchises  of  a  corporation 
of  that  other  State,  does  not  thereby  become  a  citizen  of  that  other 
State.     Railroad  Co.  v.  Koontz,  34. 

2.  Therefore  a  Maryland  railroad  company  which  leases  and  ope- 
rates the  property  of  a  Virginia  railroad  company  does  not  thereby 
become  a  citizen  of  Virginia,  or  lose  its  right  to  a  removal  of  the 
cause  when  sued  in  a  Virginia  State  court.     Id. 

II.  When  Jurisdiction  of  Federal  Court  Attaches. 

In  a  removal  cause  the  jurisdiction  of  the  Federal  court  attaclies  as 
soon  as  it  becomes  the  duty  of  tlie  State  court  to  proceed  no  further  ; 
and  the  entry  of  the  record  in  the  Federal  court  is  necessary  simply 
to  enable  that  court  to  proceed  with  the  cause,  but  not  for  the  trans- 
fer of  jurisdiction.    Id. 

III.  Time  when  to  File  Petition  for. 

1.  If  the  party  petitioning  for  a  removal  is  kept  in  the  State  court 
against  his  will  and  forced  into  a  trial,  he  may  remain  in  the  State 
court,  carry  his  case  up  regularly  until  he  obtains  a  reversal  of  the 
judgment  and  an  order  fnr  the  allowance  of  the  removal,  and  then 
enter  liis  case  in  the  Federal  court,  notwithstanding  the  fact  that, 
pending  these  proceedings,  tlie  first  term  of  tiie  Federal  court  after 
the  tiling  of  the  petition  for  removal  had  elapsed,  and  the  party  peti- 
tioning for  removal  had  not  filed  his  copy  of  the  record  at  that  term. 
Id. 

2.  Under  the  Illinois  statute  allowing  two  years  after  a  decision  in  the 
State  Supreme  Court  in  which  to  file  a  transcript  of  its  decision  in  the 
inferior  court,  and  the  practice  that  a  case  remanded  after  a  decision 
in  the  State  Supreme  Court  not  on  the  merits  stands  for  reiiearing 
in  the  inferior  court,  a  suit  pending  in  the  State  Supreme  Court  at 
the  passage  of  the  act  of  March  3,  1875,  and  afterwards  remanded  to 
the  inferior  court  for  I'ehearing,  is  removed  in  time,  if  the  petition  is 
filed  at  the  first  term  after  said  filing  of  the  transcript  in  the  State 
inferior  court  at  which  the  cause  could  be  tried.  It  is  not  required 
that  the  transcript  be  filed  and  the  cause  removed  at  the  first  term 
after  the  decision  in  the  State  appellate  court,  but  the  transcript  may 
be  filed  at  any  time  in  the  two  years  allowed  by  the  State  statute. 
King  v.  Wortldngton,  101. 
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IV.  Federal  La^vs  op  Evidence  Apply  after  Bemoval. 

1.  Potter  V.  National  Bank,  102  U.  S.,  163,  approved.    Id. 

2.  Where  a  cause  is  removed' after  the  decision  of  a  State  appellate 
court  on  a  question  of  evidence  nnder  a  State  statute  different  from 
the  Federal  statute,  and  the  remanding  for  rehearing,  the  Federal 
court  must  follow  the  Federal  statute,  and  is  not  bound  by  the 
former  decision  of  the  State  appellate  court,  nor  are  the  parties 
bound.    Id. 

"V.  Citizenship. 

A  suit  by  two  citizens  of  a  State  in  a  court  of  that  State  against 
several  defendants,  including  one  who  is  a  citizen  of  the  same  State 
with  the  plaintiff,  as  a  partnership,  on  a  contract  alleged  to  have 
been  made  by  them  as  a  partnership,  in  whicli  the  defenses  set  up 
were  a  denial  of  any  partnership  between  the  non-resident  defend- 
ants and  the  resident  one,  and  also  a  plea  of  performance  of  the  con- 
tract, is  not  removable  under  the  first  clause  of  the  second  section  of 
the  act  of  187.5,  because  all  the  parties  on  one  side  of  the  controversy 
were  not  citizens  of  different  States  from  those  on  the  other.  Hyde 
V.  Ruble,  516. 

VI.  Separable  Controversy  ;  Kepeal  op  Section  639. 

1.  Nor  can  such  a  suit  be  removed  under  the  second  clause  of  the 
same  section,  inasmuch  as  there  is  no  separate  -controversy  between 
the  resident  plaintiff's  and  the  non-resident  defendants.    Id. 

2.  The  second  clause  of  section  639  of  tlie  Kevised  Statutes  of  the 
United  States  is  repealed  by  the  act  of  1875.    Id. 

REPLEVIN. 

See  Mortgage. 

SALE. 

Although  in  a  case  where  auction  sales  are  required  by  law  it  is  ille- 
gal to  make  a  piivate  agi'eemeut  of  sale  and  then  go  through  the  form 
of  an  auction  sale  to  perfect  such  agreement,  yet  it  seems  that  such  a 
sale  can  be  set  aside  only  at  the  instance  of  some  one  interested  in 
having  tlie  property  bring  its  full  value,  and  not  at  the  instance  of  the 
purchaser;  nor  can  such  a  purchaser  set  up  such  a  defense  to  an  ac- 
tion for  the  purchase-money.    Porter  v.  Graves,  142. 

SEAL. 

Where  a  statute  authorized  a  town  to  subsci-ibe  to  the  capital  stock 
of  a  railroad  and  to  issue  bonds  to  pay  for  such  snbscHption,  and  pre- 
scribed that  the  subscription  should  be  made  by  commissioners,  who 
were  to  exechte  tlie  bonds  under  their  liand  and  seal,  the  failure  to 
affix  seals  to  tlie  bonds  did  not  invalidate  them,  the  requirement  as  to 
seals  being  merely  directory  and  a  matter  of  form,  not  of  substance. 
Draper  v.  Springport,  429. 
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SET-OFF. 

1.  A  inortj!;agee  obtains  a'foreclosure  of  his  mortgage,  and  at  the  sale 
becomes  the  pnrchaser  of  part  of  the  land  sold.  Snbseqiifntly  the 
mortgagors  succeed  in  setting  asid<!  the  sale  to  the  mortgagee  on  the 
ground  of  fraud,  and  in  pi-ocnring  a  decree  against  liiin  for  a  large 
sum  for  use  and  occupation.  He  then  applies  to  have  this  decree  set 
off  against  tlie  part  of  the  mortgage  still  due  on  account  of  the  setting 
aside  of  tlie  sale  to  him  :  Held^  That  such  sale  subsequently  set  aside 
was  not  a  satisfaction  of  the  mortgage,  and  that  tlie  set-off  prayed  for 
should  have  been  allowed ;  antl  that,  too,  whether  lie  liad  revived 
his  decree  as  prescribed  by  the  statutes  of  Montana  or  not.  Fort  v. 
Roush,  79. 

2.  See  Bankruptcy. 

SHERIFF. 
As  to  liability  for  ads  under  color  of  process,  see  Bankruptcy. 

.    STATUTE. 
See  Corporations ;  Seal. 

TAXATION. 

I.  Eequisites  of  Collectob's  Bond. 

1.  A  bond  of  a  collector  of  taxes  whicli  does  not  state  for  what  par- 
ticular collection  district  the  principal  was  collector,  but  which  docs 
bind  the  obligors  for  the  faithful  performance  of  the  duties  of  collector 
of  taxes  by  the  principal,  is  not  on  tliat  account  void  as  to  tlie  sureties. 
U.  S.  V.  Jackson,  47. 

2.  But  a  declaration  on  such  a  bond  which  fails  to  aver  that  he 
was  or  had  ever  been  appointed  collector  of  any  particular  district  is 
bad  on  demurrer.    Id. 

II.  Pbocbdube  in  Kegabd  to  Levy  and  Collection. 

1.  In  this  country  and  in  England  the  necessities  of  government, 
the  nature  of  the  duties  to  be  performed,  and  custom  and  usage  have 
established  a  procedure  in  regard  to  the  levy  and  collection  of  taxes 
which  differs  from  proceedings  in  courts  of  justice,  but  whicli  is  still 
due  process  oMaw  within  the  meaning  of  the  Constitution.  Kelly  v. 
Pittsburg,  S8. 

2.  What  parts  of  a  State  shall,  for  local  purposes,  be  governed  bj'  a 
county,  a  town,  or  a  city  government,  and  the  cliaracter  of  the  land 
included  in  each,  are  matters  of  detail  witliin  the  legislative  discretion . 
Id. 

3.  When  the  taxes  levied  by  a  city  are  clearly  for  a  proper  public 
purpose,  and  are  anthoi-ized  by  the  State  law,  though  some  of  tlie 
property  assessed  be  farm  land  withui  the  city,  this  court  cannot  say 
tliat  such  a  statute  deprives  the  owner  of  his  property  without  due 
process  of  law.     Id. 
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III.  Of  Bank  Capital. 

1 .  Undei-  section  3408  of  tlie  Revised  Statutes  of  the  United  States  it 
is  lawful  to  tax  thie  capital  of  a  bank  even  If  invested  abroad  and  in 
foreign  conntries,  it  not  appearing  in  what  character  of  property, 
real  or  personal,  the  investments  were  made.   Bank  v.  Sedgwick,  201. 

2.  The  concluding  clanse  of  section  3408  of  the  Revised  Statutes 
of  the  United  States  relating  to  tax  on  deposits  in  savings  banlcs, 
was  not  changed  in  meaning,  but  merely  made  clearer  by  the  amend- 
ment of  1879 ;  and  means  that  such  deposits  are  exempt  from  taxation 
to  the  extent  in  which  they  are  invested  in  United  States  securities, 
and  also  to  the  extent  of  two  thousand  dollars;  that  is,  that  each 
deposit  was  exempt  from  taxation  to  that  extent,  and  not  merely  such 
deposits  as  did  not  reach  that  sum.     Savings  Bank  v.  Archbold,  706. 

IV.  Acts  of  Congress  of  August  5,  1861,  and  June  7,  1862,  in 

Regard  to  Tax  Sales,  construed. 

1.  The  36th  section  of  the  act  of  Congress  of  August  5,  1861,  which 
allowed  the  owner  of  land  sold  for  taxes  due  the  United  States  to  apply 
for  and  receive  the  surplus  proceeds  remaining  in  the  treasury  after 
payment  of  the  taxes  and  charges,  is  not  repealed  by  the  act  of  June 
7,  1862,  "for  the  collection  of  taxes  in  insurrectionary  districts." 
U.  S.  v.  Taj/lor,  269. 

2.  The  right  of  the  owner  of  the  land  to  recover  the  money  arising 
from  Its  sale  and  held  by  the  government  as  trustee  for  him  did  not 
become  n  claim  on  which  suit  could  be  brought,  until  demand  at  the 
treasury;  and  hence  suit  therefor,  if  brought  within  six  years  after 
such  demand,  is  not  barred  by  section  1069  of  tlie  U.  S.  Revised  Stat- 
utes, althongli  brought  more  than  six  years  after  the  sale.     Id. 

V.  On  Legacies. 

Whejv  a  testator  left  a  legacy  to  his  wife  for  life,  and  on  her  death 
to  trustees  for  certain  purposes,  and  the  widow  died  in  1872,  no  suc- 
cession tax  can  be  levied  under  the  act  of  Congress  of  .Tune  30,  1864, 
and  the  amendments  thereto,  which  acts  were  repealed  by  the  act  of 
July  14,  1870;  inasmncli  as  no  tax  under  the  terms  of  the  act  could 
be  levied  on  the  legacy  while  in  possession  of  the  wife,  nor  until  the 
pos.sesslon  had  actnally  vested  in  the  remainder-man,  which  did  not 
happen  till  the  death  of  the  widow,  and  before  that  time  the  repealing 
act  had  gone  into  operation.     Mason  v.  Sargent,  752. 

VI.  Op  Public  Debts  of  States. 

The  registered  public  debt  of  one  State,  exempt  from  taxation 
by  the  debtor  State,  or  actnally  taxed  there,  is  taxable  by  another 
State  wlien  owned  by  a  resident  of  the  latter  State.  Bonaparte  v. 
Appeal  Tax  Court,  642. 

VII.  See  Corporations  ;  National  Banks. 


TRUSTS. 
See  Banks  and  Banking. 
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TRUST  DEEDS. 

Although  a  deed  of  trust  usually  authorizes  a  trustee  to  sell  on  default 
of  payment,  yet  where  a  trustee  attempts  to  sell  property  subject  to 
conflicting  liens,  some  of  which  it  is  questionable  whether  his  deed 
covers,  it  is  the  right  of  the  parties  interested  to  bring  the  matter 
before  a  court  of  equity  for  the  purpose  of  deciding  th^  niutnal  rights 
of  the  parties  and  administering  the  fund  accordingly,  and  a  decree 
to  sell  and  hold  the  proceeds  for  distribution  according  to  the  equities 
was  correct.  Draper  v.  Davis,  426. 
United  States  Abmy. 

1.  It  seems  that  the  period  of  service  as  a  cadet  at  West  Point  can- 
not be  taken  into  account  in  computing  the  longevity  pay  for  an  offi- 
cer of  the  United  States  array  under  the  act  of  1878.  U,  S.  v.  Babbitt, 
757. 

2.  But  a  pro  forma  judgment  in  favor  of  the  claimant  rendered  in 
such  a  case,  for  such  a  period,  by  consent  of  the  Attorney-General, 
because  otherwise  no  appeal  would  lie,  and  in  order  to  make  it  a  test 
case,  was  a  waiver  of  the  error  of  allowing  pay  for  such  period.     Id. 

USURY. 
See  National  Banking  Ad;  Post-Office  Department. 

VERDICT. 

I.  PowEB  OF  Court  to  Reduce  to  Fokm. 

A  stipulation  that  the  jury  might,  when  they  had  agreed  on  a  verdict, 
sign  and  seal  the  same  and  deliver  it  to  the  officer,  though  the  court 
was  not  In  session,  and  where  the  execution  of  the  bond  sued  on  was 
not  hi  issue,  gives  the  judge  the  right  to  open  the  verdict  in  their 
absence  and  put  it  in  form,  and  is  also  a  waiver  of  the  right  to  poll 
the  jury.  Nor  was  this  action  of  the  judge  in  violation  of  section 
954  of  the  United  States  Revised  Statutes.   Koon  v.  Insurance  Co.,  125 

II.  See  Limitations. 

WAIVER. 

1.  An  acceptance  by  a  claimant,  without  objection,  of  the  amount  of 
an  account  with  the  government  as  adjusted  by  the  government  officer, 
is  a  waiver  of  all  other  items.    Murphy  v.  U.  S.,  542. 

2.  See  Post-Office  Department. 

WILLS. 
I.  Construction  of. 

A  will  which  uses  the  following  words :  "Aiterall  my  debts  are 
paid,  the  residue  of  my  estate,  real  and  personal,  I  give,  bequeatlf,  and 
dispose  of  as  follows :  To  my  beloved  wife  I  give  and  bequeath  all  my 
estate,  real  and  personal,  of  which  I  may  die  seized,  the  same  to  remain 
and  be  hers,  with  full  power,  right,  and  authority  to  dispose  of  the  same 
K 
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as  to  her  shall  seem  meet  and  proper,  so  lono;  as  she  shall  remain  my 
widow;  upon  the  express  condition  that  if  she  shall  marry  again, 
then  it  is  my  will  that  all  of  the  estate  herein  bequeathed,  or  wiiat- 
ever  may  remain,  should  go  to  my  children  *  *  *  ;  "  Construed 
to  mean  that  the  wife  took  an  estate  for  life,  subject  to  be  divested  on 
her  marrying  again,  with  power  to  convey  her  life  estate  only,  and 
did  not  talte  an  estate  in  tee,  or  the  jus  disponendi  of  the  fee.  Giles 
V.  Little,  377. 
II.  See  Probate  Court. 

WEIT   OF  ERKOR. 

Limitation  to,  to  State  Courts. 

Construing  sections  1003  and  1008  of  the  Revised  Statntes  of  the 
United  States  as  in  pari  materia,  tlie  limitation  of  two  years  pre- 
scribed by  the  latter  section  applies  as  well  to  writs  of  error  from  this 
court  to  State  courts  as  to  writs  of  error  to  the  Federal  Circuit  and 
District  Courts.     Cummings  v.  Jones,  537. 


